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REPORT  OF  CASES 

DECIDED  BY 

THE  SITREIE  COURT  OF  TDE  DISTRICT  OF  COLUIBIA, 

AT  JANUARY  GENERAL  TERM,  1875. 


FREDERICK  P.  SAWYER  vs.  JOSEPH  WEAVER. 

Equity.— No.  3686. 

I.  A  deed  contained  a  recital  that  there  were  eight  promissory  notes  in  the 

hands  of  another  person,  for  one  thousand  dollars  each,  secured  by  a 
deed  of  trust  on  the  property  thereby  conveyed,  and  then  there  is  this 
covenant, "  and  the  said  party  of  the  second  part  (the  grantee)  hereby 
assnmes  the  payment  of  the  same  as  part  of  the  consideration  of  this 
deed,  and  will  hold  the  said  Weaver  (the  grantor)  harmless  from  all 
obligation  thereon."  Held,  That  this  covenant  bound  the  said  grantee 
to  satisfy  said  notes,  together  with  all  interest  that  had  accrued  or 
that  might  thereafter  accrue,  although  he  would  thereby  be  liable  to 
pay  more  than  the  amount  of  the  consideration  expressed  in  the  deed. 

II.  No  principle  of  law,  in  courts  of  equity  as  well  as  in  the  courts  of  com- 

mon law,  is  better  settled  than  that  all  negotiations  by  parol  prior  to 
the  execution  of  a  written  contract  are  merged  in  such  contract,  and 
more  especially  in  a  contract  under  seal ;  and  that  a  party  will  be 
estopped  from  proving  such  was  not  the  contract  between  the  parties 
unless  the  party  alleges  that  his  signature  was  procured  by  fraud,  im- 
position, or  other  dishonest  practices. 

STATEMENT  OF  THE  CASE. 

On  the  10th  of  April,  1874,  the  plaintiff  filed  his  bill,  alleg- 
ing that,  aboat  the  15th  of  July,  1873,  he  agreed  to  purchase 
from  the  defendant  certain  real  property  in  square  four,  (4,) 
in  the  city  of  Washington,  for  the  exact  sum  of  $20,000,  the 
same  property  being  encumbered  by  a  debt  of  $8,000,  and  na 
more;  that  the  payments  were  to  be  $3,000  in  cash^ 
910,000  on  the  1st  day  of  January,  1874,  and  $8,000  to 
discharge  a  mortgage  on  the  premises  held  by  one  Harvey 
North  'y  but  after  the  purchase  he  found  the  claim  of  North  to 
be  more  than  $8,000,  by  interest  having  accumulated  thereon 
1  D 
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to  the  aggregate  amount  of  $1,300.  The  prayer  of  the  bill 
was  that  said  sum  of  $1,300  be  deducted  from  the  amount  yet 
remaining  unpaid  on  plaintiff's  note  given  to  the  defendant, 
and  for  an  injunction  to  prevent  the  negotiation  of  such  note, 
and  for  a  decree  for  $1,300  in  case  the  note  has  already  been 
negotiated. 

On  the  25th  day  of  May,  1874,  the  defendant  filed  his  an- 
swer, in  which  he  admits  that  the  purchase  was  as  plaintiff 
alleges  in  his  bill,  but  he  denies  that  the  purchase-money  was 
limited  to  the  precise  sum  of  $20,000,  or  that  the  property 
was  encumbered  by  any  amount  particularly  limited  to  $8,000, 
and  no  more.  He  denies  that  there  was  any  mistake  whatever 
as  to  complainant's  liability  for  the  interest  on  the  North 
notes.  He  avers  that  the  agent,  Wilson,  knew  and  was  ex- 
pressly informed,  when  the  deeds  were  prepared,  that  those 
notes  bore  interest.  The  deed  of  trust  executed  by  complain- 
ant to  Phillips,  of  even  date  with  the  deed  of  purchase,  is  made 
part  of  the  answer,  and  contains  the  following  recitals : 

"And  whereas  there  is  now  an  indebtedness  on  said  property 
of  eight  promissory  notes  of  S.  D.  Castleinan  and  said  Weaver, 
each  for  one  thousand  dollars,  with  interest^  as  will  appear  by 
deed  recorded  in  liber  No,  604,  folio  474,  and  part  of  the  con- 
sideration  of  tlm  sale  is  that  th^  said  Saxcyer  should  assume 
said  indebtedness y  and  pay  the  same,  and  to  holdihe  said  Weaver 
harmless  therefrom  ;  and  whereas  the  said  parties  of  the  first 
part  [meaning  complainant  and  wifej  are  desirous  to  secure 
the  full  and  punctual  payment  of  said  notes^  and  all  interests, 
cost,  and  expenses  that  may  accrue  thereon,  according  to  the 
true  intent  and  meaning  of  the  same." 

Said  deed  also  provides,  that  in  case  "  default  or  failure 
shall  have  been  made  in  the  payment  of  the  said  debts  due 
as  aforesaid  to  the  said  Weaver,  or  to  the  said  Harvey  Korih^ 
or  any  part  thereof  or  of  any  proper  costs  or  charges  thereon,  or 
which  may  accrue  thereon,^^  the  trustee  shall  make  sale  of  the 
premises  upon  certain  terms,  conditions,  &c.,  contained  in 
said  deed ;  and  after  paying  the  expenses  of  the  sale,  and 
other  expenses  in  the  execution  of  the  trust,  shall  "  pay,  in  the 
first  place,  whatever  of  said  debts,  interests,  costs,  and  ex- 
penses,  may  be  due  and  unpaid  at  the  time  of  such  sale  or 
sales ;  secondly,  to  pay  whatever  of  said  debts,  interests,  costs, 
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dnd  expenses  may  then  remain  niipaid,  although  the  same 
may  not  then  have  become  due  and  payable." 
The  deed  of  trust  referred  to  in  the  foregoing  recital  states 

as  follows : 

**  WhereastbesaidJosephD.Castlemanand  Joseph  Weaver, 
parties  of  the  first  part,  are  jnstly  indebted  unto  Harvey 
iJ'orth  in  the  sum  of  ten  thousand  dollars,  ($10,000,)  for  which 
amount  he  holds  the  ten  joint  and  several  promissory  notes 
of  the  said  Oastleman  and  Weaver,  bearing  date  on  the  17th 
day  of  March,  A.  D.  1871,  each  for  the  sum  of  one  thousand 
dollars,  payable,  respectively,  in  one,  two,  three,  four,  five, 
fiix,  seven,  eight,  nine,  and  ten  years  after  date,  to  the  order 
of  said  Castleman  and  Weaver,  with  interest  at  the  rate  of 
seven  per  cent.  ]>er  annum." 

Keplication  being  filed  on  the  29th  of  May,  1874,  the  par- 
ties proceeded  to  take  testimony ;  but  it  becomes  unnecessary 
to  consider  the  same,  as  the  decision  of  the  case  rests  upon 
the  construction  of  the  foregoing  instruments,  there  being  no 
charge  of  fraud  in  the  bill  in  regard  to  the  execution  of  the 
conveyance  first  above  mentioned. 

George  W.  Paschal  for  complainant : 

As  to  the  construction  of  the  deed  from  Weaver  to 
Sawyer,  the  chancellor,  following  the  common  sense  of 
every  average  mind,  without  hearing  Sawyer's  counsel, 
ruled  that  **aW  interest,  cost,  and  expense  that  may  accrue 
thereon^  meant  just  what  they  always  mean,  according  to 
grammar  and  to  the  approved  forms  in  such  a  connection,  in- 
terest in  the  future,  and  not  some  occult,  unknown,  and  uncer- 
tain interest  in  the  past,  which  is  inconsistent  with  the  deed 
and  the  whole  facts.  ^'  Eight  thousand  dollars "  occurs  in 
the  deed  when  reciting  the  whole  consideration.  It  is  that 
and  no  more  in  the  purchaser's  covenant  to  pay  that  $8,000. 
In  these  there  is  no  insertion  of  Interest.  And  when  it  is 
mentioned  in  the  deed  of  trust,  it  is  mentioned  in  connection 
with  the  purchaser's  two  notes  of  that  date,  which  bore  none 
but  future  interest  at  the  same  rate.  The  interest  is  used  in 
<x>nDection  with  ^'  costs  and  expenses,'^  necessarily  things  of 
the  future.    They  are  all  subjects,  which  control  the  verb  (in 
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the  potential  mood)  ^^may  accrue^^  necessarily  a  thing  to  come 
after  the  time  of  writing.  And  this  verb  is  qaalified  by  the 
adverb  '^  thereon/^  which  relates  as  well  to  the  iNorth  notes  as 
to  Sawyer's  own  notes.  So  that,  upon  the  very  papers  which 
the  parties  made,  there  can  be  no  doubt  that  Mr.  Justice 
Wylie  arrived  at  a  correct  conclusion  and  rendered  the  proper 
decision. 

The  appellant  insists  that  the  reference  to  the  Gastleman 
and  North  mortgage  was  not  only  notice  to  the  purchaser  of 
the  amount  due  them,  but  that  the  reference  to  it  made  it  a 
part  of  the  contract,  and  it  is  to  be  read  with  the  two  instru- 
ments already  noticed  and  as  part  of  them.  But  this  is  not 
sound.  The  mortgage  was  constructive  notice  to  the  pur- 
chaser, to  be  sure,  but  it  was  inter  alias  actos,  A  reference 
to  it  would  have  shown  that  there  were  ten  notes,  not  eight. 
The  purchaser  could  not  know  that  any  of  them  or  how  much 
was  paid,  and  the  natural  business  view  would  have  been 
that  the  interest  had  been  paid  semi-annually.  He  did  not 
agree  to  pay  off  the  mortgage,  but  only  eight  thousand  dol- 
lars of  the  debt  and  future  interest  thereon.  The  warranty,, 
although  limited,  covenants  against  ail  Weaver's  own  incum- 
brances, without  excepting  the  North  mortgage.  The  vendee 
took  his  word  as  to  the  extent  of  the  incumbrance.  As  to 
this  there  was  a  mistal^e  or  fraud,  whichever  the  vendor 
pleases,  (for  both  are  alike  relievable  in  equity,)  and  the 
object  of  this  suit  was  to  establish  that  there  waA  such  mis- 
take or  fraud;  and  hence  that  the  purchaser  gave  his  notes* 
for  too  much. 

If  we  turn  from  the  instruments  to  the  pleadings,  we  shall 
find  that  upon  them  the  chancellor  decided  correctly.  It  was 
«  sworn  bill,  asking  for  a  preliminary  injunction.  The  bill 
states  positively  that  the  trade  was  made  through  George  B. 
Wilson,  the  tenant  of  Weaver,  (for  Weaver  and  Sawyer  had 
never  met.)  The  relation  of  Wilson  to  Weaver  is  admitted, 
although  Weaver  calls  Wilson  Sawyer's  agent.  So  the  alle- 
gation that  the  minds  of  the  parties  met  upon  the  propositioa 
of  twenty  thousand  dollars  for  the  property  is  admitted  by 
the  answer  with  no  other  qualification  than  that  enigmatical 
one,  "the  defendant  emphatically  denies  that  the  purchase- 
money  to  be  paid  for  the  property  was  limited  to  the  precise 
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and  mathematical  sam  of  $20,000."  Any  given  number  is 
precise  and  mathematical.  And  a  sam  being  agreed  upon, 
it  reqnires  legerdemain  to  increase  or  diminish  it.  Neither 
adjectives  nor  epithets  can  do  it.  And  if  one  or  the  other  be 
done,  the  trick  cannot  bear  mathematical  scratiny.  So  the 
appellee  admits  the  double  recitation  in  the  deed  of  <' twenty 
thousand  dollars"  and  ''eight  thousand  dollars."  But  here 
he  says  that  they  did  not  mean ''  the  precise  and  mathematical 
amounts"  expressed.  An  answer  which  thus  admits,  and 
then  resorts  to  a  meaningless  jargon,  will  be  taken  as  an  un- 
qualified admission,  and  the  jargon  will  be  excluded  as  sense- 
less. Agaiu,  the  appellant  admits,  in  efifect,  that  Sawyer 
agreed  to  pay  $8,000  of  the  North  debt ;  but  he  denies  that 
it  was  agreed  that  the  interest  thereon  was  to  be  subtracted 
from  the  purchase-money.  It  was  not  charged  that  it  was  so 
agreed.  There  was  no  bargain  about  the  back  interest,  for 
none  had  ever  been  heard  of  or  thought  of  by  Sawyer  or 
Weaver's  tenant,  Wilson.  They  both  so  positively  swear, 
and  Weaver  does  not  contradict  them. 

In  a  word,  the  bill  charges  that  the  trade  was  for  $20,000 
and  no  more.  The  answer  virtually  admit>s  the  fact,  but  re- 
sorts to  the  defendant's  construction  of  the  papers  to  show 
that,  although  no  more  was  intended,  yet  a  tortured  reading 
increases  the  amount. 


R.  T.  Merrick  and  Benjamin  Pavenport  for  defendant : 

1.  The  notes  to  Harvey  North  bore  interest  on  their  face, 
and  were  particularly  set  forth  and  described  in  the  deed  of 
trust  given  to  secure  their  payment,  and  which  deed  of  trust 
is  referred  to  for  the  more  certain  description  and  identifica- 
tion of  said  notes  in  the  deed  of  trust  executed  by  complainant 
and  wife  to  Phillips,  to  secure  the  execution  by  comi>laiuant 
of  the  terms  of  this  contract  of  sale. 

2.  The  complainant  therefore  had  actual  notice  of  the  pur- 
port, nature,  and  obligation  of  said  notes. 

3.  The  complainant  having  notice  of  the  extent  and  nature 
of  the  obligation  of  the  notes  held  by  Harvey  North,  in  his 
deed  of  trust  to  Phillips  sets  forth  that  said  notes  bear  inter- 
estj  and  recites  that  part  of  the  consideration  of  his  purchase 
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is  that  he  shoald  assume  the  indebtedness  created  by  said  notes, 
and  pay  the  same,  and  hold  the  defendant  harmless  therefrom; 
and  thereupon,  to  secure  the  performance  of  said  contract, 
covenants  that  in  case  of  default  in  the  payment  of  said  noteSj 
or  any  part  thereof  the  property  conveyed  may  be  sold,  and 
that  the  proceeds  and  sale  be  applied  to  pay  notes  and  interest^ 
&c. 

4.  It  follows  that  the  contract  between  these  parties  as  to 
the  notes  in  question  was  in  writing,  under  seal,  and  cannot, 
therefore,  be  varied  by  parol  evidence. 

5.  There  can  be  neither  fraud  nor  mistake  in  the  transaction ; 
for  it  is  apparent  from  the  various  deeds  that  complainant 
was  as  fully  advised  in  the  premises  as  the  defendant ;  and 
whatever  may  have  been  said  between  the  parties  in  the  prog- 
ress of  their  negotiations  as  to  the  price  to  be  paid,  and  the 
obligations  to  be  assumed,  in  consideration  of  the  purchase, 
the  writing  shows  the  terms  ultimately  arrived  at  and  agreed 
upon. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

This  cause  comes  before  us  on  appeal  from  the  decree  of 
Justice  Wylie,  holding  the  special  term. 
The  facts  in  the  case  are  substantially  as  fbllows : 
On  the  10th  of  April,  1874,  the  plaintiff  (complainant)  filed 
a  bill  in  equity,  alleging  that,  about  the  15th  of  July,  1873,  he 
agreed  to  purchase  certain  real  property  from  the  defendant 
in  square  4  of  the  city  of  Washington,  for  the  exact  sum  of 
$20,000,  the  property  being  encumbered  at  the  time  of  pur- 
chase by  a  debt  of  $8,000,  and  no  more ;  that  the  payments 
were  to  be  $2,000  in  cash,  $10,000  on  the  1st  day  of  Janu- 
ary, 1874,  $8,000  to  discharge  a  mortgage  on  the  prem- 
ises held  by  one  Henry  ]S"orth;  but  that  after  the  pur- 
chase he  found  the  claim  of  North  to  be  more  than  $8,000 
by  reason  of  interest  having  accumulated  therein  to  the 
aggregate  amount  of  $1,300;  the  prayer  of  the  bill  is  that 
the  said  sum  of  $1,300  be  deducted  from  the  amount  yet 
remaining  unpaid  on  complainant's  note  given  to  the  defend- 
ant, and  for  an  injunction  preventing  the  negotiation  of 
said  note,  and  for  a  decree  for  $1,300  in  case  the  note  had 
already  been  negotiated. 
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On  the  25th  of  May,  1874,  the  defendant  filed  his  answer 
admitting  that  the  purchase  was  as  alleged  in  complainant's 
bill,  bat  he  denies  that  the  purchase-money  price  was 
limited  to  the  precise  sum  of  $20,000,  or  that  the  property 
was  encumbered  by  any  amount  particularly  limited  to  $8,000, 
and  no  more. 

W.  denies,  however,  that  there  was  any  mistake  whatever 
in  the  premises  as  to  complainant's  liability  on  the  North 
notes  he  owes ;  that  the  agent,  Wilson,  who  negotiated  the 
purchase  of  this  property,  knew,  and  was  expressly  informed, 
when  the  deeds  were  prepared,  that  those  notes  bore  inter- 
est. 

The  bill  in  this  case  seems  to  have  been  drawn  with  some- 
thing like  a  double  aspect.  First,  that  the  papers  as  executed, 
made  between  the  parties  at  the  time,  did  not  truly  express 
the  parol  agreement  made  between  the  parties  at  the  time  of 
the  then  execution;  or,  second,  that  the  papers  actually 
executed,  if  properly  construed,  only  required  the  complainant 
to  pay  the  precise  sum  of  $20,000,  the  purchase-price  expressed 
in  the  deed,  as  the  consideration  for  the  conveyance.   It  was 
the  latter  point,  doubtless,  upon  which  the  justice  proceeded 
in  entering  the  decree  which  is  appealed  from  to  this  court. 
That  decree  in  substance  orders  that  the  interest  which  had 
accrued  on  the  North  notes  at  the  time  of  the  purchase  of 
this  property,  or  rather  at  the  time  of  the  execution  of  the 
deed  of  conveyance,  be  deducted  from  the  purchase-price  of 
the  property,  so  that  in  any  event  Sawyer,  the  complainant, 
would  not  be  obliged  to  pay  more  than  $20,000  for  the  prop- 
erty, but  upon  whichever  ground  this  decree  was  placed, 
I  think  it  was  erroneous.    In  reference  to  the  first  ground, 
it  will  be  observed  that  there  is  no  averment  in  the  bill 
of  any  trick,  fraud,  or  contrivance    by  reason  of  which 
Sawyer,  complainant,  was  induced  to  execute  under  his  hand 
and  seal  the  papers  introduced  in  evidence  in  this  note,  much 
less  is  there  any  proof  in  support  of  such  averment  had  it 
been  made.    No  principle  of  law,  in  courts  of  equity  as  well 
as  in  courts  of  common  law,  is  better  settled  than  that  all 
negotiations  by  parol,  prior  to  the  execution  of  a  written 
contract,  are  merged  in  such  contract,  and  most  especially  in 
a  contract  under  seal,  and  that  a  party  will  be  estopped  from 
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proving  sacb  was  not  the  contract  between  the  parties,  un- 
less the  party  alleges  that  his  signature  was  procured  by 
fraud,  imposition,  or  other  dishonest  practices.  To  allow  a 
deed  or  otiier  iustrnment,  evidenced  in  the  most  solemn  man- 
ner any  written  agreement  can  be,  to  be  set  aside  and  over- 
thrown by  the  loose  recollection  of  a  treacherous  memory  of 
conversations  that  preceded  the  execution  of  it,  would  sub- 
vert a  well-established  principle  of  law,  and  render  such  parol 
testimony  of  equal  force  with  the  most  solemn  written  docu- 
ment. But  if  we  turn  to  the  testimony  in  this  case,  I  think 
it  is  equally  clear  that  the  deed  of  conveyance  was  executed 
in  precise  accordance  with  the  parol  terms  of  negotiation 
which  preceded  it. 

It  is  true  that  the  witness  makes  an  ex-parte  affidavit  to 
be  used  on  motion  for  an  injunction  in  this  case,  which,  if 
considered  in  and  of  itself  alone,  would  tend  to  show  that 
the  terms  of  sale  were  only  $20,000,  and  that  nothing  was 
said  upon  the  subject  of  back  interest  on  the  North  notes. 
This  ex'parte  affidavit,  by  a  stipulation  of  counsel,  was  made 
a  part  of  the  evidence  in  the  case.  But  Wilson  was  called  be- 
fore the  examiner  and  subjected  to  the  test  of  a  cross-exam- 
ination ;  on  that  examination  he  says  that,  aft^r  he,  Wilson, 
had  told  Sawyer  the  property  in  question  was  cheap,  Wilson 
was  told  to  call  on  Weaver  and  ascertain  upon  what  terms 
the  latter  would  sell  the  property.  Wilson  sees  Weaver  in 
pursuance  of  this  agreement,  and,  as  he  testifies,  Weaver  told 
him  that  there  were  eight  notes,  payable  annually,  bearing 
seven  per  cent,  interest;  that  if  Mr.  Sawyer  would  give  him 
812,000  and  take  care  of  the  North  notes  lie  could  have  the 
building,  and  the  $12,000  he  could  pay  to  suit  himself;  that  lie 
reported  this  conversation  to  Mr.  Sawyer ;  ^^Mr.  Sawyer  then 
told  me  to  let  Mr.  Weaver  have  the  papers  drawn  up,  and 
he  would  pay  him  $2,000  in  cash,  and  the  balance  in  two 
payments  of  $5,000  each,  three  and  six  months,  with  interest, 
at  the  rate  of  the  North  notes."  This  testimony,  together 
with  the  exparie  affidavit  of  Wilson  before  alluded  to,  and 
the  amount  of  the  consideration  named  in  the  deed,  $20,000, 
is  all  the  legal  testimony  on  the  trial  of  the  cause  tending  to 
fihow  what  was  the  consideration  agreed  to  be  paid  prior  to 
the  execution  of  the  deed.    The  consideration  expressed  in  a 
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deed  is  bot  slight  evideDce  of  tbe  trae  consideration.  The 
consideration  of  a  deed  shonld  be  expressed  to  be  snch  as 
will  support  a  deed  of  bargain  and  sale,  and  for  that  purpose 
$5  is  as  good  as  $50,000;  both  are  open  in  courts  of  law,  as 
well  as  in  equity,  to  explanation  or  even  contradiction.  Sam- 
uel Phillips,  the  attorney  and  counsel,  who  was  employed  to 
draw  up  the  deed  of  conveyance  from  Weaver  to  Sawyer, 
testifies  that  Wilson,  acting  on  behalf  of  Sawyer  in  negotiat- 
ing the  purchase  of  this  property,  was,  with  Weaver,  present 
at  his  office  when  the  deed  was  drawn,  and  that  the  subject 
of  interest  on  the  North  notes  was  particularly  mentioned, 
as  it  was  the  express  understanding  between  Wilson  and 
Weaver  that  the  said  Sawyer  was  to  assume  the  payment  of 
tbe  interest  as  well  as  the  principal,  and  to  hold  the  said 
Weaver  harmless  from  all  obligation  on  said  notes.  How  ex- 
actly, this  testimony  corresponds  with  that  of  Wilson,  and 
with  the  covenant  in  the  deed  executed  by  Sawyer,  it  would 
seem  to  be  needless  to  inquire. « 

I  conclude,  therefore,  that  the  learned  justice  did  not  pass 
this  decree  on  the  ground  that  any  such  fraud  or  mistake  liad 
been  practiced  or  made  as  would  justify  a  court  of  equity  in 
setting  aside  an  agreement  under  seal.  On  the  second  ground, 
the  simple  question  is  as  to  the  true  intent  and  meaning  of 
the  x>Apers  executed  by  the  respective  parties. 

The  deed  of  conveyance  of  this  property  executed  by 
Weaver  and  wife  to  the  complainant  Sawyer  contains,  among 
other  things,  this  recital,  ^Htheing  understood  that  Harvey  North 
Jwlds  eight  promissory  notes  of  said  Castlemanand  Weaver  jesich 
for  the  sum  of  one  thousand  dollars,  secured  by  a  deed  of  trust 
on  said  property,  recorded  in  liber  640,  folio  474,  and  the  said 
party  of  the  second  part  hereby  assumes  tbe  payment  of  the 
same  as  part  of  the  consideration  of  this  deed,  and  will  bold 
the  said  Weaver  harmless  from  all  obligations  thereon." 

If  tbe  language  of  this  covenant,  as  interpreted  by  tbe  ab- 
surd rule  of  the  common  law  long  since  exploded,  that  re- 
quires the  words  of  a  deed  to  be  interpreted  most  strongly 
against  the  grantor,  be  applied  in  this  case,  I  still  think  this 
covenant  bound  Sawyer  to  pay  and  satisfy  the  notes  held  by 
North,  together  with  all  interest  that  had  accrued,  or  might 
thereafter  accrue,  thereon.    How  else  could  he  save  Weaver 
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harmless  from  the  consequences  of  having  signed  these  notes* 
At  the  time  of  the  execution  of  the  deed  of  conveyance  of  this 
property  to  Sawyer,  the  latter  executes  what  is  usually  termed 
a  deed  of  trust  to  secure  deferred  payments,  which  contains^ 
the  following  recital  or  covenant.  ^^And  whereas  thereis  now 
an  indebtedness  on  such  property  of  eight  promissory  notes 
of  S.  D.  Castleman  and  Weaver,  each  for  one  thousand  dol- 
lars, with  interest,  as  will  appear  by  deed  recorded  in  liber 
No.  64  J,  folio  474,  and  part  of  the  consideration  of  this  sale  is 
that  the  said  Satoyer  shall  a^tsume  such  indebtedness^  and  pay 
the  samcj  and  hold  the  said  Weaver  harmless  therefrom.^ 

I  think  it  quite  unnecessary  to  apply  the  same  rule  of  con- 
struction before  alluded  to  to  interpret  an  instrument  of  thi» 
kind.  On  the  other  hand,  the  plain  and  obvious  meaning  of 
the  language  to  an  ordinary  understanding  is  that  there  was 
an  incumbrance  on  the  property  conveyed  of  eight  promis- 
sory notes  for  one  thousand  dollars  each,  with  interest,  and 
reference  is  made  to  the  book»and  page  where  this  incumbrance 
is  recorded ;  thus  we  see  that  by  the  deed  of  conveyance  of 
Weaver  to  Sawyer,  and  also  in  the  mortgage  or  deed  of  trust 
given  by  Sawyer  to  Weaver  to  secure  deferred  payments  of 
the  purchase-price  of  the  property,  there  is  a  covenant  on 
the  part  of  Sawyer  to  pay  the  North  notes  and  save  Weaver 
harmless  from  having  signed  the  same.  How,  I  again  repeat, 
could  Sawyer  save  Weaver  harmless  from  the  consequence  of 
signing  the  North  notes,  if  he  did  not  pay  the  interest  which 
had  accrued  as  well  as  to  accrue  ?  Weaver  was  as  legally 
bound  to  pay  the  back  interest  on  the  North  notes  as  he  was 
tx>  pay  the  principal. 

The  decree  in  this  case  should  be  reversed,  the  bill  dis- 
missed, and  the  complainant  pay  the  costs  of  this  suit. 

Mr.  Justice  Wylie  delivered  the  following  dissenting 
opinion : 

On  the  15th  of  July,  1873,  the  complainant  bought  from 
the  defendant  a  lot  of  ground,  for  which  he  agreed  to  pay 
$10,000 ;  $2,000  in  cash,  down,  $1,000  on  the  1st  of  January, 
1874,  and  assume  the  payment  of  a  mortgage-lien  on  tho 
property,  the  principal  of  which  was  $8,000. 
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I  think  there  can  be  no  doabt  that  these  were  the  terms 
agreed  upon  between  the  parties,  previous  to  the  execution 
of  the  deed, 

A  deed  of  trust  was  given  by  the  purchaser  to  secure  the 
deferred  payments,  and  the  mortgage-debt  subject  to  which 
the  property  was  sold. 

At  the  time  of  the  transaction  there  were  arrears  of  over- 
due interest  upon  the  incumbrance  amounting  to  the  sum  of 
$1,300,  not  known  to  the  purchaser,  and  this  is  the  subject  of 
the  present  controversy. 

The  deed  of  trust  contains  the  following  recital,  declaring 
the  intention  and  object  of  the  parties,  and  which  the  defend- 
ant insists  bbliges  the  complainant  not  only  to  pay  the  princi- 
pal of  the  incumbrance  with  interest  from  the  date  of  the 
sale,  but  also  all  the  previously-accumulated  and  overdue 
interest : 

"And  whereas  there  is  now  an  indebtedness  on  said  prop- 
erty of  eight  promissory  notes  of  S.  D.  Castleman  and  said 
Weaver,  each  for  $1,000,  with  interest,  as  will  appear  by  deed 
recorded  in  liber  No.  604,  folio  474;  and  part  of  the  consid- 
eration of  this  sale  is  that  the  said  Sawyer  should  assume 
said  indebtedness,  and  pay  the  same,  and  hold  the  said 
Weaver  harmless  therefrom  ;  and  whereas  the  said  parties  of 
the  first  part  are  desirous  to  secure  the  full  and  punctual 
payment  of  said  notes,  and  all  interest,  costs,  and  expenses 
that  may  accrue  thereon,  according  to  the  true  intent  and 
meaning  of  the  same." 

It  appears  to  me  that  this  recital,  fairly  construed,  shows 
that  no  interest  upon  the  incumbrance  in  question  was  to  be 
assumed  by  the  purchaser,  except  such  as  should  afterward 
accumulate ;  for  it  declares  the  object  to  be  "the  full  and 
punctual  payment  of  said  notes,  and  all  interest^  costs^  and  ex- 
penses that  may  accnie^  (not  that  have  accrued)  "thereon, 
according  to  the  true  intent  and  meaning  of  the  same." 

The  recital  also  declares : 

"And  whereas  there  is  now  an  indebtedness  on  said  prop- 
erty of  eight  promissory  notes  of  S.  D.  Castleman,  each  for 
$1,000,  with  interest." 

The  indebtedness  here  mentioned,  it  seems  to  me,  is  to  be 
understood  as  meaning  a  debt  of  $8,000,  bearing  interest,  and 
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the  interest  to  be  assumed  by  the  purchaser,  as  afterward 
more  clearly  defined  in  the  same  sentence,  was  the  interest 
which  ^*may  accrue,''  and  therefore  only  future  interest. 

I  submit  that  this  interpretation  is  not  overstrained,  but  is 
that  which  is  most  equitable,  and  certainly  most  consistent 
with  all  the  evidence  we  have  as  to  the  intention  of  the  parties. 

I  think,  also,  that  the  question  has  been,  in  principle,  de- 
termined this  way  by  the  decision  made  by  Lord  Hardwick^ 
in  RoberU  v  s.  Kvffin,  2  Atk.,  112,  cited  with  apxjrobation  in 
Eoper  on  Leg.,  288.  Owen  Roberts  made  his  will  to  the  fol- 
lowing effect:  I  give  to  my  son,  Thomas  Roberts,  £200, 
secured  by  a  mortgage  on  the  estate  of  Mr.  Marriot,  and  all 
the  messuages,  lands,  and  tenements,  for  securing  the  same. 

The  question  in  the  case  was  whether  the  legatee  took 
merely  the  £200,  or  that  sum  with  interest.  The  Lord  Chan- 
cellor said : 

"This  entitles  the  devisee  to  the  principal  only  of  the  mort- 
gage, and  not  to  the  interest  from  the  time  of  the  execution 
of  the  will,  nor  from  the  death  of  the  testator,  or  any  other 
time  whatever.  If  a  man  gives  £200,  due  upon  a  bond  by 
his  will,  this  does  not  carry  interest  incurred  in  the  life-time 
of  the  testator.'' 

In  the  present  instance,  the  deed  of  trust  was  given  to 
secure  an  "indebtedness"  of  "eight  promissory  notes  of 
$1,000  each,"  "with  interest;"  in  other  words,  a  debt  of 
$8,000  with  interest,  and  that  interest  such  only  as  "  may  ac- 
crue." I  cannot  see  how  such  language  can  be  made  to  cover 
arrears  of  interest  as  to  which  the  purchaser  was  undoubtedly 
ignorant  at  the  time  of  executing  the  deed  of  trust. 

But  the  counsel  of  defendant  also  argued,  in  support  of  his 
position^  from  the  toUowing  other  terms  of  the  deed  of  trust : 
"  In  case  of  default  or  failure  in  payment  of  said  debts  due  as 
aforesaid  to  the  said  Weaver  or  the  said  Harvey  North,  or 
any  part  thereof,  or  of  any  proper  costs  or  charges  thereon, 
or  which  may  accrue  thereon,  the  trustee  should  make  sale 
of  the  property  on  the  terms  prescribed  by  the  deed;  and, 
after  paying  the  expenses  of  the  sale  and  trust,  shall  pay, 
in  the  first  place,  whatever  of  said  debts,  interest,  costs,  and 
expenses  may  be  due  and  unpaid  at  the  time  of  such  sale  ; 
secondly,  to  pay  whatever  of  said  debts,  interest,  costs,  and 
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expenses  may  then  remain  anpaid,  although  the  same  may 
not  then  have  become  due  and  payable." 

Undoubtedly,  all  the  unpaid  interest  upon  the  debt  was 
to  be  paid  from  the  proceeds  of  the  sale ;  but  these  provis- 
ions of  the  deed  shed  no  light  whatever  upon  the  question 
under  consideration. 

If  it  be  settled  that  the  object  of  this  deed  of  trust  was 
not  such  as  to  secure  the  payment  of  the  overdue  and  unpaid 
interest  in  question,  then  in  case  of  a  sale,  under  its  provis- 
ions, it  must  be  conceded  that  no  part  of  the  proceeds  could 
be  properly  so  applied.  For,  as  was  said  by  Lord  Hardwicke 
in  the  case  already  referred  to,  '^  when  there  is  a  devise,  in 
express  words,  the  construction  in  this  court  is,  that  subse- 
quent general  words  shall  not  extend  it  further  than  the 
natural  meaning  of  the  preceding  ones  will  do." 

It  seems  to  me,  therefore,  that  on  the  very  face  of  this  deed 
the  claimant  is  entitled  to  the  relief  he  asks.  Dehors  the 
deed,  I  think  the  evidence  in  the  cause  is  still  more  convinc- 
ing, but  I  do  not  care,  in  a  dissenting  opinion  such  as  this, 
to  go  over  that  ground,  as  the  opinion  of  the  court  deter- 
mines that  the  parties  are  bound  in  this  case  by  their  solemn 
deed,  and  I  am  wiUing  to  take  position  upon  the  ground  it 
has  selected. 

It  is  to  be  borne  in  mind,  however,  that  the  present  issue 
is  between  Sawyer  and  Weaver  only  as  to  the  construction 
of  their  contract  as  between  themselves. 

The  question  would  be  widely  different,  as  between  Saw- 
yer and  the  parl^  entitled  to  the  first  incumbrance,  if  a  sale 
were  to  be  made  under  it.  Ko  contract  entered  into  between 
Sawyer  and  Weaver  could  impair  that  security  to  the  full 
extent  of  all  the  debt  and  interest  from  the  beginning. 
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SAMUEL  A.  PEDGH  vs.  HENRY  S.  DAVIS. 

In  Equity.— No.  1713. 

I.  Parol  testimoDy  is  admissible  for  the  purpose  of  showing  that  a  deed 
of  real  estate,  although  absolute  on  its  fiEboei  was  really  intended  as  a 
security  for  money  loaned. 

n.  But  the  testimony  of  three  witnesses,  aside  from  the  complainant,  as 
to  admissions  made  by  the  purchaser  that  the  vendor  is  still  indebted 
to  him  for  the  money  two  of  them  being  contradicted,  will  not  pre- 
vail against  the  absolute  sale  expressed  on  the  face  of  the  deed,  where 
the  allegations  of  the  bill,  that  it  was  intended  as  a  security,  are  pos- 
itively denied  by  the  answer,  and  where  also  the  attorney  who  pre- 
pared the  deed  under  the  direction  of  both  parties,  as  well  as  the 
defendant,  both  testify  that  the  transaction  was  an  absolute  purchase, 
and  also  where  there  is  a  receipt  signed  by  the  vendor,  expressing  the 
consideration  to  be  for  the  purchase  of  the  land. 

III.  Where  it  is  difficult  to  say  from  the  testimony  in  the  case  that  the 
mortgagee  has  not  paid  for  the  property  all  it  was  worth  at  the  time 
of  the  purchase  of  the  equity  of  redemption  ;  and  where  the  bill  con- 
tains no  allegatious  that  the  sale  was  procured  by  fraud  or  undue  in- 
fluence, a  court  of  equity  will  not  disturb  the  validity  of  the  deed. 

STATEMENT  OF  THE  CASE. 

This  is  a  bill  in  cbancery  to  redeem  certain  lands  which  the 
complainant  had  conveyed  to  the  defendant  by  a  deed  abso- 
lute on  its  face,  but  which  he  alleges  was  only  a  security  for 
money  lent  him  by  the  said  defendant. 

The  bill  sets  forth,  in  substance,  that  in  the  month  of  March, 
1857,  the  complainant  borrowed  of  the  defendant  82,000  for 
sixty  days,  and  executed  to  him  a  deed  to  squares  numbered 
910  and  911,  in  this  city,  with  the  express  understanding  that, 
if  the  loan  was  repaid  at  the  expiration  of  sixty  days,  the 
deed  should  be  returned  to  the  plaintiff,  and  should  not  mean- 
while be  recorded ;  that  the  amount  of  the  loan  and  interest 
was  paid  within  the  sixty  days,  and  the  deed  surrendered  by 
the  defendant. 

The  bill  then  proceeds  to  state  that  afterwards,  in  the  month 
of  July,  in  the  same  year,  (1857,)  the  complainant  borrowed 


1875.]  SUPEEMB  CoTJRT,  D.  C.  16 


PeaKh  ¥8.  DftTlR. 


from  the  said  Davis  the  sum  of  $1,500  for  sixty  days,  and 
delivered  to  him  the  same  deed  as  security  for  the  repayment 
of  said  loan,  and  that  it  should  not  meanwhile  be  recorded, 
and  should  be  void  on  repayment  of  the  debt ;  that  at  the 
end  of  sixty  days  complainant  obtained  an  extension  of  sixty 
days  longer  time,  and  borrowed  $500  more,  and  executed  a 
farther  instrument  of  similar  tenor  and  effect  to  the  deed  he 
had  already  delivered. 

And  complainant  alleges  that  both  the  original  deed  and 
the  second  instrument  just  mentioned  were  both  intended  as 
a  mere  security  for  the  payment  of  the  two  sums  last  bor 
rowed,  and  were  to  have  no  other  effect  or  operation. 

It  is  also  alleged  that  on  all  these  loans  a  higher  rate  of 
interest  was  required  than  the  legal  rate,  and  that  the  pres- 
ent value  of  the  property  so  conveyed  is  $30,000. 

The  complaint  concludes  by  praying  for  a  surrender  of  the 
<5onveyance  and  of  the  bond,  and  offers  to  i)ay  the  sum  of 
12,000,  with  legal  interest  thereon  from  the  time  it  was  bor- 
rowed. 

Tlie  defendant,  in  his  answer,  asserts  that  the  second  loan 
of  $1,500  was  made  with  the  understanding  that  if  it  was 
not  paid  at  the  end  of  sixty  days  the  defendant  might  then 
have  the  deed  recorded  and  the  land  was  to  be  his.  That  at 
the  maturity  of  such  indebtedness  the  complainant  refused  to 
pay  the  same,  although  defendant  repeatedly  offered  to  accept 
the  principal  of  such  debt  in  full  discharge  thereof,  and  to 
reconvey  the  property  mentioned  in  the  deed  ;  and  on  the  7th 
day  of  September,  1857,  two  months  after  the  debt  matured, 
defendant  recorded  Siiid  deed  accQrding  to  the  previous  agree- 
ment. 

The  answer  further  states  that  complainant  afterwards 
offered  to  sell  the  defendant  his  interest  in  the  property,  if 
the  defendant  would  pay  him  the  further  sum  of  $500, 
making  in  all  $2,000.  That  the  defendant  for  some  time 
refused  to  pay  him  any  further  sum,  stating  that  he  objected 
to  said  purchase,  for  the  reason  that  there  were  outstanding 
tax-titles  against  the  property,  upon  which  ejectment  suits 
had  been  commenced  and  were  then  pending.  That  the  com- 
plainant thereupon  offered  and  agreed,,  in  consideration  of 
the  sura  of  $500,  to  release  to  defendant  his  equity  of  redemp- 
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tion  Id  said  sqaares,  and  to  indemnify  and  save  harmless  the 
defendant  against  said  suits,  and  generally  to  warrant  and 
defend  the  title  to  the  lands.    That  defendant  accepted  this 
proposition ;  and  that  an  instrument  to  that  effect  was  pre- 
pared by  Wm.  H.  Ward,  and  signed  and  delivered  to  defend- 
ant, who  then  paid  to  complainant  the  agreed  sum  of  $500, 
taking  a  receipt  for  $2,000  in  full  for  the  said  purchase,  which 
is  alleged  to  be-  the  cash-value  of  said  property  in  the  years 
1857  and  1858;  and  that  defendant,  by  virtue  of  such  instru- 
ment, became  the  exclusive  and  absolute  owner  of  said  squares 
of  ground.    That  since  that  time  he  has  held  possession  of 
the  same,  and  has  paid  from  time  to  time  the  taxes  levied 
thereon,  including  a  large  special  tax  for  grading  and  paving, 
and  has  discharged  the  duties  of  ownership  with  the  knowl- 
edge and  acquiescence  of  the  complainant,  who  has  never 
pretended,  till  the  filing  of  his  bill  in  this  case,  that  he  had 
any  interest  whatever  in  said  squares  of  ground  or  either  of 
them ;  and  that  the  present  value  of  said  lands  is  not  over 
$10,000. 

The  deed  and  instrument,  in  the  form  of  a  covenant,  dated 
February  9, 1858,  are  made  exhibits  to  the  answer,  together 
with  the  receipt  above  mentioned.  The  bond  and  receipt  are 
as  follows : 

"  Whereas  the  undesigned,  Samuel  A.  Peugh,  of  the  city 
of  Washington,  in  the  District  of  Columbia,  having  heretofore 
sold  and  conveyed  to  Henry  S.  Davis,  of  the  said  city,  two 
certain  squares  of  ground  in  said  city,  the  same  being  num- 
bered nine  hundred  and  ten  (910)  and  nin%  hundred  and 
eleven  (911)  in  the  said  citj — the  said  sale  and  conveyance 
having  been  by  the  said  Peugh  made  with  the  full  assurance 
and  promise  of  a  good  and  indefeasible  title  in  fee-simple, 
though  the  said  conveyance  contains  only  a  special  warranty — 
the  said  conveyance  to  said  Davis  bearing  date  on  the  fourth 
day  of  March,  A.  D.  1857,  and  being  recorded  on  the  seventh 
day  of  September,  A.  D,  1857. 

<<And  whereas  the  title  to  the  said  squares,  so  conveyed 
as  aforesaid  to  said  Davis,  having  been  now  questioned  and 
disputed,  the  said  Pengh  doth  now,  for  himself,  his  heirs, 
executors,  and  administrators,  promise,  covenant,  and  agree, 
to  and  with  the  said  Henry  S.  Davis,  his  heirs  and  assigns^ 
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in  the  manner  following :  That  is,  that  he,  the  said  Samuel 
A.  Pengh  and  his  heirs,  shall  and  will  warrant  and  forever 
defend  the  said  squares  of  ground  and  appurtenances,  as 
<x>nveyed  as  aforesaid,  unto  the  said  Henry  S.  Davis,  his 
heirs  and  assigns,  from  and  agaiust  the  claim  or  claims  of 
all  persons  whomsoever. 

^^And,  further,  that  he,  said  Peugh,  and  his  heirs,  executors, 
and  administrators,  shall  and  will  pay  and  refund  to  said 
Davis,  his  heirs  or  assigns,  all  and  singular  the  loss,  cost, 
damage,  ai^  expenses,  including  the  consideration  in  said 
deed  or  conveyance  which,  or  to  which,  the  said  Davis,  his 
heirs  or  assigns,  shall  lose,  incur,  pay,  or  be  subject  to  by 
reason  of  any  claim  or  litigation  against  or  on  account  of 
«aid  squares  of  ground,  or  either  of  them. 

<^And  for  the  full  and  faithful  observance  and  performance 
of  all  the  covenants  and  agreements  aforesaid,  and  for  the 
payment  of  all  the  sum  or  sums  of  money  as  therein  pro- 
vided, in  the  manner  prescribed  as  aforesaid,  the  said 
Samuel  A.  Peugh  doth  hereby  bind  himself,  his  heirs,  execu- 
tors, and  administrators,  and  each  and  every  of  them,  firmly 
by  the«e  presents. 

'^In  testimony  whereof  the  said  Samuel  A.  Peugh  doth 
hereunto  set  his  hand  and  seal  on  this  ninth  day  of  February, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-eight, 
"  [L.  s.]  S.  A.  PEUGH. 

"  Signed,  sealed,  and  delivered  in  the  presence  of — 
"Francis  Mohun. 
•'  Wm.  H.  Ward. 

"  Washington,  D.  C,  February  9, 1858, 

"Rec'd  of  Henry  S.  Davis  two  thousand  dollars,  the 
same  being  in  full  for  the  purchase  of  squares  Nos.  910  and 
1)11,  in  the  city  of  Washington. 

"  $2,000.  S.  A.  PEUGH." 

There  was  a  great  deal  of  testimony  taken  on  both  sides 

in  regard  to  the  value  of  the  lands  in  controversy  during 

the  years  1857  and  1858 ;  the  complainant  contending  that 

Davis  paid  an  inadequate  price  for  the  same,  which  was  fatal 

2  D 
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to  his  title  in  his  relation  of  mortgagee.  The  only  portion  of 
the  testimony  on  the  value  of  the  land  is  sufficiently  referred 
to  in  the  opinion  of  the  court.  It  is  also  in  evidence  that 
Davis  denied  Peugh's  right  to  the  land  after  he  recorded  the 
deed ;  that  after  that  he  considered  the  land  as  absolutely 
his  own,  and  so  informed  Peugh,  and  told  Peugh,  when  he 
demanded  the  $500,  that  his  conduct  was  dishonest,  and 
that  his  attempt  to  extort  $500  from  him  was  unjust,  and 
not  consistent  with  fair  dealing. 

The  deposition  of  the  complainant  tends  to  sustain  his  bilU 
and  that^of  Davis  to  sustain  his  answer.  Oeorge  Simms  and 
Margaret  Simms,  who  were  examined  in  behalf  of  the  com- 
plainant, state  that  in  1865  they  rented  the  premises  from 
Davis,  and  heard  him  say  that  Peugh  owed  him  $2,000 ;  and 
Eichard  Hill  testified,  on  the  same  side,  tbat  in  the  fall  of 
1862,  at  the  corner  of  Fourteenth  street  and  Pennsylvania 
avenue,  he  heard  Davis  hail  Peugh  about  a  $2,000  loan,  and 
that  Davis  on  that  occasion  told  Peugh  he  had  promised 
two  and  a  half  per  cent,  interest  per  month  thereon,  and  said 
if  Peugh  would  pay  that  interest  he  would  give  Peugh  a 
deed  in  fee. 

On  the  part  of  the  defendant,  William  H.  Ward  testified 
that  the  bond  above  set  forth  was  in  his  own  handwritings 
signed  by  S.  A.  Peugh,  and  witnessed  by  Mohun  and  him- 
self; the  receipt  annexed  is  also  in  his  handwriting,  and 
signed  by  S.  A.  Peugh ;  he  recollects  date  from  that  on  the 
paper ;  Peugh  and  Davis  came  into  his  oftice  together,  and 
stated  that  Peugh  had  previously  made  conveyance  of 
squares  910  and  911  to  Davis ;  that  that  conveyance  was  in 
effect  a  mortgage,  and  the  matter  was  then  to  be  settled  by 
a  further  advance,  and  sale  to  be  finally  completed ;  he 
wrote  above  paper  while  Peugh  and  Davis  were  in  his  office, 
and  it  was  then  and  there  signed,  he  believes ;  he  drew  the 
deed  and  paper  by  direction  of  both  parties,  and  from  read- 
ing the  paper  he  concludes  it  was  also  done  to  indemnify 
Davis  against  Wiltberger's  suit  then  pending,  as  well  as  pur- 
chase-money for  the  property;  he  thinks  a  copy  of  fiist 
conveyance  was  shown  him  at  the  time,  and  that  Mohun 
was  in  his  office  when  he  drew  the  deed  and  receipt.  By 
his  saying  <^  there  would  be  a  further  advance,  and  the 
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»:ile  was  finally  to  be  completed,"  he  meant  that  he  under- 
stood Davis  was  to  pay  an  additional  sum  of  money  to  com- 
plete purchase  of  property  named  in  the  agreement ;  doesn't 
recollect  that  Davis  said  to  Peugh  that  their  relation  of  mort- 
gagor and  mortgagee  was  still  to  continue ;  in  his  recollec- 
tion, the  transaction  was  a  final  sale  of  the  property ;  he 
has  no  recollection  of  any  interview  of  his  with  Peugh, 
wherein  Peugh  asked  him  whether  he  (Peugh)  "would  be 
safe  in  executing  said  paper  under  all. circumstances,  and 
whether  Davis  could  or  would  in  any  way  take  advantage  of 
it  to  the  injury  of  plaintiff; ''  he  has  no  recollection  of  having 
seen  Peugh  in  relation  to  the  deed  and  receipt,  except  when 
the  paper  was  prepared  ;  doesn't  recollect  any  consultation 
with  defendant  in  relation  to  papers  before  the  parties  met 
at  his  office. 

Joseph  H.  Hilton  testified  that  he  was  present  at  the  time 
the  two  Simms  swear  about,  and  that  he  didn't  hear  any 
loan  of  $2,000  from  Davis  to  Peugh  spoken  of;  that  the  room 
was  small,  and  he  could  hear  all  that  was  said. 

It  appears  that  the  defendant  took  entire  possession  of 
the  property  in  18G5,  and  has  retained  it  and  controlled  it 
ever  since. 

The  case  was  heard  in  September,  1874,  by  Mr.  Justice 
BuMPHBEYS,  and  a  decree  passed  dismissing  the  bill.  There- 
upon the  complainant  prosecuted  this  appeal. 

Richard  T,  Merrick  and  Edwin  L,  Stanton,  for  complainant 
cited— 

HinMeyv^.  Wheeltoright,  29  Maryland  R.,  341;  Villa  vs. 
Rodriguez,  12  Wall.,  323 ;  Morris  vs.  Nixon,  1  How,,  118 ;  Bus- 
sell  vs.  Southard,  12, 139. 

John  E.  Norris  and    W,  D,  Davidge,  for  defendant,  cited — 
2  WaU.,  94 ;  15  How.,  66 ;  17  Pick.,  214. 

Mr.  Justice  MaoAbthub  delivered  the  opinion  of  the 
court : 

The  first  question  to  bo  determined  is  whether  the  two  in- 
struments in  writing,  executed  and  delivered  by  the  complain- 
ant to  the  defendant,  operate  as  a  security  for  the  payment 
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of  the  $2,000,  or  as  an  absolute  conveyance  of  the  property. 
The  complainant  offers  parol  testimony  for  the  purpose 
of  showing  that  the  deeds,  although  absolute  on  their 
face,  were  really  intended  as  a  security  for  money 
loaned.  The  rule  admitting  such  evidence  for  this  purpose 
is  now  well  settled,  and  was  not  questioned  on  the  hearing 
of  this  case.  The  evidence  upon  the  subject  consists  of  the 
pleadings,  the  deeds,  and  the  testimony  of  one  or  two  wit- 
nesses. The  instruments  are  absolute  on  their  face,  and  are 
both  in  the  record,  and  are  in  support  of  the  case  set  up  by 
the  defendant  The  allegations  in  the  bill,  that  they  were 
intended  only  as  a  mortgage,  are  positively  denied  in  the 
answer.  The  only  witnesses,  except  the  complainant  himself, 
who  testify  to  anything  from  which  the  court  can  infer,  at 
the  time  of  the  second  instrument,  the  transaction  was  a 
loan,  are  G-eorge  Simms  and  Margaret,  his  wife,  who  both 
state  that  Davis  said  that  Peugh  owed  him  $2,000,  loaned  on 
the  squares.  They  are,  however,  contradicted  by  Joseph  H. 
Hilton,  who  was  present  at  the  same  interview,  and  who 
testifies  that  no  such  statement  was  made.  Bichard  A.  Hill 
says  he  knew  the  parties,  and  that  in  the  fall  of  1862,  at  the 
comer  of  Fourteenth  street  and  Pennsylvania  avenue,  he 
heard  Davis  hail  Peugh  about  a  $2,000  loan,  and  that  he  said 
to  Peugh  he  had  promised  two  and  a  half  per  cent,  interest 
per  month  thereon,  and  that  if  Peugh  would  pay  that  interest 
he  would  give  Peugh  a  deed  in  fee.  There  is  no  other  fact  or 
circumstance  in  the  case  going  to  show  that  the  last  instru- 
ment was  effected  upon  any  arrangement  that  it  could  be  a 
mortgage.  * 

William  H.  Ward,  who  was  a  witness  for  defendant,  states 
that  the  instrument  is  in  his  handwriting,  and  that  the 
parties  came  to  his  office,  and  that  he  drew  said  paper  at 
their  joint  direction,  and  that  the  transaction  was  a  final  sale 
of  the  property ;  and  he  directly  contradicts  every  allegation 
in  the  bill  material  to  the  plaintiff's  case,  and  supports  the 
defendant's  answer  on  that  subject  Mr.  Ward  is  a  convey- 
ancer and  a  member  of  the  bar,  and  with  opportunities  of 
knowledge,  by  information  fix)m  both  parties,  as  to  the  nature 
of  the  transaction  at  the  time  it  occurred  He  prepared  the 
instrument  under  their  immediate  direction,  and  embodied  in 
it  their  agreement    He  states  that  he  informed  them  that,  as 
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a  deed  had  already  been  made  of  the  property,  this  woald  be 
the  best  way  to  convert  what  had  previously  been  a  mort- 
gage  into  an  absolute  purchase.  And  he  is  corroborated  by 
the  receipt  which  Peugh  then  gave  the  defendant,  expressed 
to  be  for  the  purchase  of  the  squares. 

We  think  that  against  a  case  like  this  a  statement  which 
mi^ht  bear  a  different  construction,  made  in  a  conversation  at 
a  corner  of  a  street  and,  perhaps,  not  well  remembered,  can- 
not prevail,  and  we  are  quite  clearly  of  the  opinion  that  it 
was  the  understanding  of  the  parties  that  the  deed  of  Febru- 
ary 9, 1858,  should  operate  as  an  absolute  sale,  and  that  com- 
plaiuant's  equity  of  redemption  should  thereby  be  extin- 
g^uisbed. 

The  complainant  seeks  also  to  invoke  to  his  aid  the  prin- 
ciple by  which  courts  of  equity  will  regard  any  agreement 
l>etween  mortgagor  and  mortgagee  for  the  absolute  sale  of 
the  land.  In  Villa  vs.  Rodriguez^  12  Wall.,  323,  the  Supreme 
Court  enforced  this  principle  in  the  following  language  : 

*'  The  law  upon  the  subject  of  the  right  to  redeem,  where  the 
mortgagor  has  conveyed  to  the  mortgagee  the  equity  of  re- 
deaiption,  is  well  settled.    It  is  characterized  by  a  jealous  and 
Balatary  policy.  Principles  almost  as  stern  are  applied  as  those 
which  govern  where  a  sale  by  a  cestui  qui  trust  to  his  trustee  is 
drawn  in  question.    To  give  validityto  such  a  sale  by  a  mort- 
gagor, it  must  be  shown  that  the  conduct  of  the  mortgagee 
was,  in  all  things,  fair  and  frank,  and  that  he  paid  for  the 
property  what  it  was  worth.    He  must  hold  out  no  delusive 
hopes;  he  must  exercise  no  undue  influence;  he  must  take 
no  advantage  of  the  fears  or  poverty  of  the  other  party.    Any 
indirection  or  obliquity  of  conduct  is  fatal  to  his  title.    Every 
doubt  will  be  resolved  against  him.    When  confidential  re- 
lations and  the  means  of  oppression  exist,  the  scrutiny  is 
severer  than  in  cases  of  a  different  character.    The  form  of 
the  instruments  employed  is  immaterial.    That  the  mortgagor 
knowingly  surrendered  and  never  intended  to  reclaim  is  of 
DO  consequence.    If  there  is  vice  in  the  transaction,  the  law, 
while  it  will  secure  to  the  mortgagee  his  debt,  with  interest, 
will  compel  him  to  give  back  that  which  he  has  taken  with 
unclean  hands.    Public  policy,  sound  morals,  and  the  pro- 
tection due  to  those  whose  property  is  involved  require  that 
such  be  the  law.^ 
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These  observations  were  made  in  a  case  where  the  deed 
was  made  by  nieces  and  nephews  of  the  mortgagee,  who  was 
their  nnde,  and  by  their  mother,  who  was  his  sister,  and  a 
widow.  There  haid  also  been  agreements  which  the  mort- 
gagee had  omitted  in  the  deed,  and  which  he  falsely  affirmed 
were  in  the  deed.  The  deed  was  in  a  language  which  the 
widow  conld  not  read,  and  it  was  translated  to  her  by  the 
fierson  who  took  the  acknowledgment,  and  who  testified  that 
Bodrigoez,  the  mortgagee,  informed  him  at  the  time  that  he 
only  wanted  to  secure  his  advances,  and  that  he  would  re- 
turn the  surplus  money  to  the  widow  and  her  children.  In- 
deed, the  evidence  was  overwhelming  to  show  that  the  deed 
was  to  be  regarded  as  a  security  for  the  indebtedness,  and 
the  strong  expressions  of  the  court  were  amply  justified  by  the 
oppressive  and  unconscionable  conduct  of  the  creditor.  In 
the  present  case  there  is  no  allegation  in  the  bill  that  the  in- 
strument was  procured  by  fraud  or  undue  influence,  and  no 
constraint  is  alleged  to  have  been  used  by  the  defendant. 
The  needy  circumstances  of  complainant  are  shown,  but  that 
is  an  incident  to  the  condition  of  almost  all  men  who  have  to 
borrow  money.  There  is  no  ground,  therefore,  shown  in  the 
bill  which  would  authorize  the  court  to  scrutinize  the  trans- 
action as  in  a  case  where  fraud  is  charged,  or  relief  asked 
from  an  unconscientious  advantage  obtained  by  the  defend- 
ant, for  which  the  purchase  should  be  set  aside.  There  is  no 
suggestion  even  in  the  bill  that  the  defendant  did  not  pay 
the  value  of  the  property ;  it  only  alleges  that  it  is  now  worth 
about  930,000.  But  the  bill  was  filed  after  the  lapse  of  eleven 
years  from  the  time  of  the  transaction,  and  we  all  know  that 
the  value  of  real  estate  has  realized  a  very  great  appreciation 
from  the  wonderful  growth  of  the  city. 

In  the  case  of  Busaell  vs.  Southard,  12  How.,  155,  Mr.  Jus- 
tice Curtis,  who  delivered  the  opinion  of  the  court,  has  col- 
lected the  authorities  regarding  the  law  where  a  mortgagee 
in  possession  takes  a  release  of  the  equity  of  redemption,  and 
he  concludes  by  observing:  "But  we  are  unwilling  to  lay 
down  a  rule  which  would  be  likely  to  prevent  any  prudent 
mortgagee  in  possession,  however  fair  his  Intention  may  be, 
from  purchasing  the  property,  by  making  the  validity  of  the 
purchase  depend  on  his  ability  afterwards  to  show  that  he 
paid  for  the  property  all  that  any  one  would  have  been  will- 
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ing  to  give.    We  do  not  deem  it  fit,  for  the  benefit  of  mort- 
.gagors,  that  sach  a  rale  should  exist." 

Much  of  the  testfaiony  in  the  depositions  has  reference  to 
the  valae  of  the  property  in  question  daring  the  years  1857 
^uid  1858,  and  if  it  were  necessary  to  examine  it  for  the  pnr- 
l>08e  of  determining  the  adequacy  of  price  for  the  purchase 
made  by  the  defendant,  it  would  be  difficult  to  say  that  Davis 
^id  not  pay  a  sufficient  consideration  for  the  surrender  of  the 
-equity. 

The  land  was  purchased  in  1845  by  the  complainant  for 
two  cents  per  square  foot.  In  1858,  when  Davis  procured  the 
full  title,  the  complainant's  witnesses  testify  real  estate  had 
risen  in  value,  and  the  defendant's  witnesses  are  equally  posi- 
tive that  it  had  declined  by  reason  of  the  monetary  crisis  of 
that  period,  which  prostrated  the  values  and  business  of  the 
whole  country.  Sales  were  few  and  always  on  credit,  and 
these  squares  were  unimproved,  and  probably  had  only  a 
speculative  value  at  that  time ;  so  that,  if  we  were  called 
upon  to  consider  the  testimony  on  this  point,  we  cannot  say 
that  the  validity  of  the  purchase  can  be  effected  by  anything 
connected  with  the  consideration. 

Suits  in  ejectment  upon  tax-titles  were  pending  which,  if 
successful,  would  not  only  have  cut  off  the  equity  of  redemp- 
tion, but  destroyed  the  lien  of  the  defendant.  Other  taxes 
were  unpaid ;  all  this  was  known  by  the  parties,  and  the  con- 
tract was  made  with  reference  to  these  encumbrances.  The 
<M)ndition  and  value  of  the  property  was  undoubtedly  affected 
in  the  mind  of  the  defendant  by  these  circumstances ;  and  it 
would  indeed  be  hard,  if  not  impossible,  to  say  at  this  dis- 
tance of  time,  in  view  of  all  the  circumstances,  that  the  amount 
paid  was  not  an  adequate  consideration.  We  apprehend  it 
would  be  a  dangerous  precedent  to  hold  otherwise  at  this  late 
day. 

The  intemperate  expressions  of  defendant  toward  Peugh, 
preceding  the  execution  of  the  bond,  certainly  exhibit  acer- 
bity of  temper,  but  they  do  not  seem  to  have  influenced  the 
conduct  of  the  parties  in  the  slightest  decree. 

A  majority  of  the  court  are  of  opinion  that  the  decree 
below  ought  to  be  affirmed. 

Cartter,  Ch.  J.,  and  Mr.  Justice  Wylie  dissenting. 
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THE  UNITED  STATES  EX  REL.  HORACE  H.  BIGE- 
LOW,  vs.  JOHN  M.  THAOHER,  COMMISSIONER  OF 
PATENTS. 

I.  An  application  for  a  patent  was  pat  in  interference  with  a  party  to 

whom  a  patent  had  been  previously  issued.  On  the  testimony  in  the 
interference  case  it  was  contended  that  the  applicant  had  abandoned 
his  invention  to  the  public  use,  and  the  Commissioner  referred  the 
question  of  such  abandonment  back  to  the  primary  examiner ;  and  it 
was  held  that  mandamus  would  not  lie  to  compel  the  Commissioner 
to  allow  the  patentee  to  take  an  appeal  from  the  decision  of  such 
primary  examiner  to  the  board  of  examiners-in-chief- 

II.  A  writ  of  mandamus  will  not  be  allowed  aji^ainst  the  Commissioner  of 

Patents,  where  the  law  submits  the  subject  to  his  opinion. — CartteVf. 
Ck,J. 

XIX.  Where  an  interference  is  declared  in  the  Patent-Office,  the  examina- 
tion is  to  be  confined  to  "priority  of  invention." — Wylie  and  MacAr- 
thuVf  JJ. 

IV.  It  is  not  the  intention  of  the  patent  law  that,  on  a  question  of  inter- 
ference, the  examiner  in  charge  of  interferences  should  consider  a 
question  of  abandonment. —  Wylie  and  Mac  Arthur,  JJ, 

V.  The  Commissioner  of  Patents  may  suspend,  temporarily,  proceedings 

in  interference,  when  the  evidence  used  therein  tends  to  show  that 
the  first  inventor,  who  is  also  the  applicant,  had  abandoned  his  in- 
vention before  applying  for  a  patent,  and  to  refer  the  application 
back  to  the  primary  examiner  to  ascertain  the  fact  of  such  abandon- 
ment.— Mao  Arthur,  J. 

Olin,  J.,  dissenting. 

STATEMENT  OF   THE  CASE. 

This  is  an  application  for  a  mandamus,  to  be  directed  to  the 
Commissioner  of  Patents,  requiring  him  to  allow  the  relator 
an  appeal  from  a  decision  made  by  one  of  the  primary  examin- 
ers in  the  Patent  Office;  and  arises  upon  the  following  state- 
ment of  facts : 

A  patent  was  granted  to  Bigelow,  the  relator,  on  the  5th  of 
July,  1870,  for  an  improved  machine  to  malse  heels  for  boot» 
and  shoes.    On  the  8th  day  of  August,  1871,  Stephen  W» 


1875.]  SupRE>iE  Court,  D.  C.  25 


Ex  rel.  Blgelow. 


Baldwin  made  application  for  a  patent  for  a  similar  machine  ^ 
and  on  the  12th  of  April,  1872,  an  interference  was  declared 
bet^^v'eeu  this  application  and  the  unexpired  patent  to  Bige- 

e  examiner  in  charge  of  interferences  decided  that  Bald- 
was  the  prior  inventor  of  the  machine  in  controversy, 
^"hich  decision  was  made  in  July,  1874.  From  this  decision 
-^^Selow  took  an  appeal  to  the  examiners-in-chief,  who,  in 
October  following,  confirmed  the  decision  of  the  primary 
xsiDer,  by  awarding  priority  of  invention  to  the  said  Bald- 
;  bat  they^called  attention  fy)  the  fact  that  the  testimony 
*>^fore  them  on  the  intierference  indicated  that  Baldwin  had 
^V>^iidoned  his  invention,  and  recommended  that  the  question 
^^  SQch  abandonment  be  referred  to  the  proper  tribunal  for 
ision.  Their  langnageon  this  subjectis:  "  Upon  this  point  ' 
sre  not  called  upon  to  form  a  decision,  but  we  are  clearly 
opinion  that  it  should  be  considered  by  the  proper  tribu 
^  This  recommendation  was  accepted  by  the  Com  mis- 
er, and  thereupon  he  referred  Baldwin's  application  back 
5^  tibe  primary  examiner  for  further  examination  on  the  mat- 
suggested  by  the  board. 

be  order  of  the  Commissioner  on  that  occasion  reads  as 
*^llcws: 

^^In  the  matter  of  the  interference  between  the  application 

P^    Stephen  W.  Baldwin  and  patent  of  Horace  H.  Bigelow, 

*^*^I>rovement  in  machine  for  making  boot  and  shoe  heels. — 

**The  examiners-in-chief  have  in  their  decision  awarded  pri- 

^^ityof  invention  to  Baldwin,  but  have  recommended  the 

^^'^^erence  of  his  application  to  the  principal  examiner  for  a 

^^^termination  of  his  right  to  a  patent  in  view  of  certain  tes- 

^*^ony  affecting  the  question  of  abandonment  by  reason  of 

l^^blie  use.    In  accordance  with  this  recommendation,  the 

^Implication  of  Baldwin  is  hereby  remanded  to  the  primary 

^^aminer  for  consideration  in  the  matter  referred  to  sibove, 

J^oding  which,  further  proceedings  in  the  interference  case 

^^  suspended." 

The  primary  examiner,  to  whom  this  reference  was  made, 
^pon  examination  of  the  testimony,  rendered  his  decision  on 
the  8th  day  of  November,  1874,  to  the  effect  that  said  Bald- 
win had  not  lost  or  forfeited  his  right  to  a  patent  by  reason 
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of  a  pablic  use  of  the  said  iuventiou  more  than  two  years 
before  making  application  therefor,  and  consequently  that 
he  was  entitled  to  a  patent. 

On  the  2d  day  of  December,  1874,  the  relator  rendered  an 
appeal  from  the  last-mentioned  decision  of  the  examiner  to 
the  examinersin-chief,  which  appeal  the  Commissioner  of 
Patents  refused  to  allow  or  entertain,  and  he  now  asks  the 
court  to  compel  the  Commissioner  to  allow  him  such  an 
appeal. 

The  relator  sets  forth  in  his  petition  that  the  invention  is 
one  of  great  value  and  importance,  and  has  been  in  extensive 
Xiublic  use  by  him,  under  his  letters-patent  aforesaid,  for 
over  a  period  of  four  years,  and  that  unless  he  can  have  an 
appeal  from  said  decision,  letters-patent  will  be  issued  to 
'  Baldwin  for  the  same  invention,  and  that  he  will  have  no 
opportunity  to  contest  Baldwin's  right  to  a  patent  before  the 
board  of  examiners-in-chief  or  the  Commissioner  of  Patents, 
and  that  he  will  be  liable  to  be  sued  by  Baldwin  if  he  con- 
tinues to  use  said  invention.  He  also  alleges  that  he  is  with- 
out adequate  remedy  unless  by  the  writ  of  mandamus. 

The  42d  section  of  the  patent  law  of  1870  enacts:  ^'That 
whenever  an  application  is  made  for  a  patent  which,  in  the 
opinion  of  the  Commissioner,  would  interfere  with  any  pend- 
ing application,  or  with  any  unexpired  patent,  he  shall  give 
notice  thereof  to  the  applicants,  or  applicant  and  patentee, 
as  the  case  may  be,  and  shall  direct  the  primary  examiner 
to  proceed  to  determine  the  question  of  priority  of  invention. 

And  the  Commissioner  may  issue  a  patent  to  the  party  who 
shall  be  adjudged  the  prior  inventor^  unless  the  adverse  party 
shall  appeal  from  the  decision  of  the  primary  examiner  or  of 
the  board  of  examiners-in-chief,  as  the  case  may  be,  within 
such  time,  not  less  than  twenty  days,  as  the  Commissioner 
shall  prescribe." 

The  last  clause  of  the  41st  of  the  printed  rules  of  practice 
in  the  Patent-Office  provides  that,  "in  the  trial  of  interfer- 
ences the  questions  of  priority  of  invention  and  of  patent- 
ability may  be  inquired  into,  as  well  as  the  questions  of 
abandonment  and  public  use."  And  the  51st  of  said  rules 
<^ontains  a  similar  provision.    It  was  argued  on  the  hearing 
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that  the  rales  just  mentioued  were  nnaathorized  by  law  and 
void. 

These  are  all  the  facts  necessary  to  anderstand  the  points 
passed  upon  by  the  coart. 


J,  J.  Coombs  and  A.  Pollok,  for  the  relator,  contended : 

That  it  had  always  been  the  practice  in  the  Patent-Office 
to  allow  an  appeal  by  either  party  in  a  case  of  interference. 
That  an  interference  had  been  declared  between  the  appli- 
cation of  Baldwin  and  the  patentee,  and  npon  the  testimony 
used  before  the  exuminers-inchief  in  snch  case,  the  Com- 
missioner had  referred  the  subject  of  abandonment  by  Bald- 
win of  his  invention,  for  a  period  of  two  years  before  he  ap- 
plied  for  his  patent,  to  the  primary  examiner ;  but  it  was  the 
same  case,  and  the  same  testimony  was  used,  which  had  been 
before  the  examiners-in-chief.  That  whenever  an  interfer- 
ence is  declared,  the  two  parties  are  placed  in  opposition  to 
each  other,  and  either  of  them  may  show  any  good  reason 
why  the  other  should  not  have  a  patent,  and  the  evidence 
taken  in  the  interference  case  being  referred  to  the  examiner, 
the  decision  of  the  latter  was  a  decision  in  an  interference 
case,  and  the  law  is  explicit  that  in  the  matter  of  interference 
either  party  may  appeal  from  the  decision  ;  and  we  ask  that 
the  Commissioner  shall  be  compelled  to  allow  onr  appeal, 
made  in  this  interference  case  on  a  material  question  in- 
volved in  it,  and  which  was  decided  against  us.  If  we  are 
right — and  of  that  we  entertain  not  the  slightest  doubt — 
that  this  decision  is  made  in  an  interference  case,  then  the 
law  is  clear  that  we  have  a  right  to  appeal,  and  there  is  no 
discretion  or  judgment  to  be  exercised  by  the  Commissioner 
in  granting  it.  It  is  the  purest  ministerial  act  that  can  be 
imagined,  as  will  be  seen  by  reference  to  the  42d  section  of 
the  patent  law. 

Martms  8.  Hopkins^  for  Commissioner  of  Patents : 

In  the  course  of  proceedings  in  the  interference,  testimony 
was  taken  which  appeared  to  raise  the  question  of  abandon- 
ment of  the  invention  by  Baldwin.    When  the  board,  in  the 
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course  of  their  investigation  of  the  question  of  priority  in 
issue  between  the  parties,  noticed  this  testimony,  which  they 
could  not  decide  upon,  and  which,  as  a  matter  of  course,  the 
primary  examiner  had  not  decided  upon,  for  the  reason  that 
when  he  made  his  decision  in  favor  of  the  patentability  of 
Baldwin's  application,  (except  as  to  priority,)  it  had  not  been 
taken,  and  was  not  before  him,  they  very  properly  recom- 
mended that  it  be  placed  before  him  for  his  consideration 
and  decision  upon  it.  It  was  new  light,  that  mi^rht  be  suffi- 
cient to  wholly  defeat  Baldwin's  application,  and  render  fur- 
ther proceedings  in  interference  needless.  If  it  had  been  in 
existence  or  available  when  the  examiner  originally  made  his 
examination  and  decision,  he  would  tlien  have  passed  upon 
it,  and  if  he  had  passed  favorably,  that  would  have  been  an 
end  of  the  matter,  and  the  interference  on  the  issue  of  prior- 
ity would  have  proceeded  undisturbed.  Coming  before  the 
office,  as  it  did,  as  an  incident  connected  with  an  interfer- 
ence, and  having  never  had  consideration  by  the  primary 
examiner,  it  was  proper  that  proceedings  in  interference  be 
temporarily  suspended  to  enable  it  to  have  such  considera- 
tion. It  was  precisely  as  if  an  alleged  new  reference  (an  old 
English  patent,  for  instance)  had  been  discovered  in  the 
course  of  proceedings  in  the  interference. 

The  Commissioner  was  obliged  to  take  notice  of  it,  and  he 
did  so  in  the  only  lawful  and  proper  way  he  could.  It  was 
not  addressed  to  the  issue  in  the  interference,  and  it  could 
not  be  properly  disposed  of  in  the  inteiierence.  If  sufficient 
to  prove  abandonment  on  the  part  of  Baldwin,  it  might,  it  is 
true,  have  caused  the  proceedings  in  interference  to  be 
quashed  by  destroying  the  standing  of  one  of  the  parties. 
And  the  fact  that  it  was  developed  in  the  course  of  an  inter- 
ference is  of  no  consequence  whatever.  If  it  had  been  devel- 
oped elsewhere,  or  in  any  other  way,  it  would  have  had 
precisely  the  same  force,  and  would  have  been  treated  by  the 
Commissioner  in  the  same  manner.  It  is  the  business  of  the 
Commissioner  to  take  cognizance  of  any  facts  coming  to  his 
notice  with  the  force  of  legal  evidence,  from  any  source 
whatever,  tending  to  show  that  an  alleged  invention  is  old, 
or  is  not  useful,  or  has  been  abandoned  to  rightful  use  by 
the  public.    No  matter  at  what  stage  of  proceedings  short  of 
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Che  actual  executioa  of  a  patent  each  facts  or  evidence  may 
come  to  his  attention,  or  from  what  source,  it  is  his  duty  to 
refer  them  to  the  proper  tribunal  for  consideration.  They 
.are  newly -discovered  evidence  to  the  office,  warranting  a  new 
bearing.  But  the  party  who  may  furnish  snch  evidence  or 
<lirect  attention  to  it  does  not  thereby  become  entitled  to  be 
jnade  a  party  to  the  proceedings  upon  it  in  the  office,  because 
Che  law  does  not  contemplate  such  a  privilege  to  him. 

Now,  the  relator,  Bigelow,  finding  from  the  evidence  intro- 
cluced  by  Baldwin  (upon  whom  rested  the  harden  of  proof) 
^hat  Baldwin  was  the  prior  inventor,  and  that  he,  Bigelow, 
must  inevitably  fail  in  the  issue  of  ])riority  which  was  to  be 
Cried,  determined  to  interpose  the  obstacle  of  abandonment, 
snd  prevent  the  issue  of  Baldwin's  patent  by  that  means  if 
"possible. 

Baldwin,  apparently  not  fearing  such  an  assault,  and  rely- 
ing upon  the  rebutting  testimony  he  could  and  did  produce, 
made  no  objection  to  the  testimony  relating  to  abandonment, 
and  so  it  was  before  the  office. 

But  not  being,  as  I  think  I  mnst  have  abundantly  satis- 
fied the  court,  pertinent  to  the  issue  of  priority  of  invention, 
which  is  the  only  issue  upon  which  the  relator,  Bigelow,  can 
iiave  any  standing  as  a  party  litigant,  and  referring  solely  to 
the  validity  of  the  ex  parte  application  of  Baldwin,  how  can 
it  give  the  relator  a  right  to  appeal  ?  I  submit  that  because 
he  has  an  interest  to  defeat  Baldwin's  application,  and  be- 
-cause  he  has  furnished  the  Patent-Office  information  which 
he  hoped  would  accomplish  that  object,  are  no  sufficient 
reasons  for  admitting  him  as  a  party  to  oppose  that  applica- 
tion before  the  office,  by  way  of  appeal  from  a  decision  of  the 
primary  examiner  on  Baldwin's  application  favorable  to 
Baldwin. 

Tbe  Commissioner,  under  the  law  and  the  established 
practice  of  the  office,  correctly  refused  to  entertain  such  an 
appeal.  If  allowed  by  the  court,  it  will  be  a  precedent  for 
admitting  contestants  in  ex  parte  cases,  and  will  greatly  add 
to  the  difficulties  inventors  must  encounter  in  obtaining 
patents,  which  are  already  great  enough. 

Tbat  the  question  of  abandonment,  raised  upon  facts 
developed  in  an  interference  case,  is  purely  an  ex  parte  one, 
has  been  established  by  recent  decisions  of  the  Commissioner, 
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and  by  the  decisioa  of  this  court  in  the  case  of  Joshua  A. 
Gray. 

In  the  case  of  Jenkins  vs.  Barney  and  Berry^  (Commis- 
sioner's Decisions,  1873,  p.  21,)  the  Commissioner  said  the 
question  of  abandonment  is  *'  an  ex  parte  question,^  upon 
which  '^  an  appeal  may  be  taken  to  the  supreme  court  of  the 
District  of  Columbia."  •  •  •  "  The  questions  of  abandon- 
ment and  priority  of  invention  are  entirely  distinct  and  sep- 
arate questions." 

At  the  conclusion  of  the  argument,  the  judges  delivered 
oral  opinions  to  the  following  effect : 

Cabtter,  Ch,  J . : 

A  majority  of  the  judges  are  of  opinion  that  we  cannot 
issue  this  writ.  If  the  matter  referred  back  to  the  primary 
examiner  is  a  separate  examination  into  an  application  for  a 
patent,  clearly  Mr.  Bigelow  has  no  right  to  appear  there. 
The  law  makes  it  ex  parte,  and  the  only  person  that  can  be 
heard  is  the  applicant  for  the  patent.  If  the  proceedings 
before  the  examiner  is  without  authority,  there  is  no  appeal^ 
because  that  officer  has  no  power  in  the  premises.  You  do 
not  ask  the  court  to  require  the  Commissioner  to  take  up  an 
appeal  to  himself  from  the  decision  of  the  examiners-in-chief, 
for  they  have  already  acted.  If  he  refused  to  entertain  such 
an  appeal,  the  writ  of  mandamus  would  be  an  appropriate 
process  to  compel  him.  The  application  is  not  made  in  that 
connection.  The  argument  is  that  an  interference  has  beeo 
declared,  and  that,  therefore,  the  decision  of  the  primary 
examiner  is  in  an  interference  case,  so  that  the  court  is  asked 
to  regard  an  ex  parte  application  as  an  application  in  inter- 
ference. There  has  been  some  discussion  as  to  what  an  inter- 
ference means,  and  there  is  a  wide  discrepancy  between  the 
counsel  on  that  subject ;  one  side  claiming  that  it  embraced 
everything  that  entered  into  the  right  of  an  applicant  for  a 
patent,  and  on  the  other  side  that  it  is  only  an  inquiry  as  to 
who  is  the  prior  inventor;  but  I  think  that  point  is  not  in- 
volved in  this  question.  The  trouble  is  that  you  have  applied 
for  a  writ  of  mandamus  where  the  law  submits  the  subject  to 
the  opinion  of  the  Commissioner  of  Patents,  and  that  is  con- 
clusive with  me  that  the  writ  cannot  issue. 
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Mr.  Jastice  Wylie  said  : 

It  is  a  settled  principle  that  mandamas  will  issne  requiring 
an  officer  to  perform  a  ministerial  duty  which  involves  no 
exercise  of  discretion  under  the  law.  The  conflict  of  opinion 
which  we  see  exhibited  in  this  case  shows  that  the  matter  in 
coutroversy  is  one  which  requires  not  only  the  exercise  of 
discretion,  but  is  a  subject  of  real  difficulty  in  regard  to  how 
the  duties  of  the  Commissioner  in  the  premises  are  to  be  per- 
formed. 

The  law  says  that  the  Commissioner  of  Patents,  when  in 
his  opinion  an  application  for  a  patent  interferes  with  any 
pending  application,  or  with  any  other  patent  already  granted, 
may  declare  an  interference.    In  such  case  the  investigation 
ia  to  be  confined  to  priority  of  invention.    It  is  conceded  that 
Baldwin  was  the  prior  inventor ;  but  Bigelow  has  got  the 
I>ateut,  and  he  says  that  Baldwin  ought  not  to  have  his, 
l>ecanse  he  used  his  invention  publicly  so  as  to  abandon  it  to 
t;%e  public,  and  he  wants  an  interference  to  show  that  Bald- 
^^in  has  so  abandoned  his  invention.    Baldwin  was  the  orig- 
xnal  inventor,  and  he  is,  therefore,  entitled  to  a  patent,  and 
'^hen  that  issues,  the  contest  will  be  transferred  from  the 
S^ateut-Office  to  the  courts,  which  is  the  exact  position  the 
law  intended  the  parties  should  occupy  in  cases  of  this  kind. 
X  have  no  idea  that  it  was  the  intention  of  the  law-makers 
^hat  on  a  question  of  interference  the  office  should  go  into 
this  question  of  abandonment.    It  is  true  that  the  51st  rule 
of  the  Patent-Office  allows  that  to  be  done ;  but  it  is  still  a 
matterof  discretion  even  under  the  rule.    The  Commissioner 
may  permit  it,  or  he  may  not.    I  do  not  think  he  has  any 
right  to  establish  such  a  rule,  but  even  if  he  has  such  right, 
it  is  discretionary  with  him  to  allow  evidence  of  this  kind  in 
a  case  of  interference.    If  he  has  the  right  to  enlarge  the 
scope  of  inquiry,  he  can  as  well  restrict  it.    He  has  a  right 
to  dissolve  the  interference  or  any  part  of  it ;  and  if  the  ex- 
amination on  the  question  of  abandonment  has  gone  far 
enough,  he  can  stop  it  there.    Upon  the  whole,  I  have  never 
seen  an  application  for  a  mandamus  which  involves  so  many 
doubtful  questions,  and  the  exercise  of  so  much  discretion  in 
regard  to  the  patent  law.    The  mandamus  should  be  denied. 
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Mr.  Justice  MacAbthub  said  : 

I  am  of  the  same  opinion,  althongh  I  confess  it  is  with  con- 
siderable diffidence  I  approach  the  construction  of  the  patent 
law.  It  is  well  established  that  a  mandamns  will  not  issue 
to  control  the  judgment  or  discretion  of  the  officer  to  whom 
it  is  to  be  directed,  and  it  is  quite  apparent  to  my  mind  that 
the  Commissioner  of  Patents,  in  suspending  temporarily 
the  proceedings  in  interference,  and  referring  Baldwin'^  ap- 
plication back  to  the  primary  examiner,  has  exercised  a  pru- 
dent and  discreet  judgment.  The  decision  of  the  examiner 
was  not  made  in  the  interference  case,  and  could  not  be  made 
in  the  interference  case,  for  the  simple  reason  that  the  law 
directs  all  decisions  in  that  proceeding  to  be  rendered  by  the 
examiner  in  charge  of  interferences.  He  is  ao  officer  desig- 
nated for  the  very  puri>ose  by  the  statute.  Now,  an  interfer- 
ence had  been  declared  by  the  Commissioner  between  these 
two  inventors,  and  the  examiuer  in  charge  of  interferences, 
and  afterward,  on  appeal,  the  examiuers-in-chief,  decided 
that  Baldwin  was  the  prior  inventor.  But  in  the  testimony 
used  in  this  proceeding  some  circumstances  were  developed 
calculated  to  show  that  Baldwin  had  abandoned  his  invention 
to  the  public  use  before  he  applied  for  a  patent.  The  Com- 
missioner is  invested  with  the  general  superintendence  of 
the  Patent-Office,  and  the  primary  examiners  seem  to  be ' 
placed  peculiarly  under  his  direction ;  and  he  can  assign  to 
them  any  duty  in  the  examination  of  patents  whic>)  the  exi- 
gencie.s  of  the  office  demand.  It  appears  that  when  the 
suggestion  was  made  upon  -the  testimony  in  the  interference 
case  that  Baldwin  had  abaudoued  his  invention,  he  very  prop- 
erly sent  that  question  back  to  the  primary  examiner. 
Whether  Baldwin  abandoned  his  invention  is  a  question 
which  belougs  to  his  original  application,  and  the  primary 
examiner  should  see  to  and  determine  tbis  point.  It 
enters  into  the  patentability  of  the  improvement  as  much 
as  its  usefulness  or  novelty,  and  these  matters  ought  to  be 
settled  before  an  interference  is  declared  or  a  patent  issues. 
And  if  it  becomes  apparent  at  any  stage  of  the  proceed-  * 
ing  that  the  invention  is  defective  in  any  of  these  particulars, 
the  Commissioner,  by  virtue  of  his  general  power  of  manag- 
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iugthe  business  of  the  office,  ought  to  direct  a  suitable  examiner 
to  inquire  into  that  fact,  just  the  same  as  upon  an  original 
-reference  of  an  application  for  the  patent,  and  to  have  it  deter- 
mined as  a  prelioiinary  or  ex  parte  question.    Bigelow  claims 
tliat  he  is  a  party  to  the  question  of  abandonment  by  virtue 
of  this  interference.    He  might  as  Well  say  that  he  was  a 
party  to  the  original  application.    The  Commissioner  and  the 
43xaminers  may  avail  themselves  of  all  sources  of  information 
upon  an  application  for  a  patent,  but  no  one  would  claim  that 
persons  who  have  made  useful  communications  to  these 
officers  would  have  a  right  to  become  parties,  in  the  sense  of 
Sk  party,  as  we  understand  the  term. 

1  am,  therefore,  clearly  of  opinion  that  this  proceeding 
l>efore  the  primary  examiner  was  ex  parte^  aud  that  Bigelow 
liad  no  right  of  appeal.    The  ouly  case  in  which  he  was  prop- 
erly a  party  was  on  the  question  of  priority  of  invention.     I 
-entirely  agree  with  my  brother  Wylie  that  priority  of  inven- 
tion is  the  only  question  that  can  be  heard  or  determined 
-tipon  an  interference.    The  statute  confines  the  inquiry  to 
^hat  point,  and  that  is  the  only  subject  in  the  whole  patent 
law  that  can  be  litigated  in  the  office  by  opposing  parties, 
Tinless  it  is  in  applications  for  extension.    Abandonment  of 
an  invention  is  in  the  nature  of  things  an  entirely-  different 
affair,  and  cannot  be  confounded  with  <*  priority  of  in vention,'' 
without  disregarding  the  plainest  distinctions,  both  in  lan- 
guage and  law. 

Mr.  Justice  Olin,  dissenting,  said : 

I  cannot  concur  in  the  enunciation  of  the  law  that  a  man- 
damus cannot  issue  when  an  officer  misunderstands  the  law. 
-  If  the  law  be  difficult  of  comprehension,  the  court  is  to  con- 
strue it,  and  if  the  officer  does  not  comply  with  the  directions 
of  the  court,  a  mandamus  will  issue.  I  think  the  rule  of  the 
Patent-Office  authorizing  the  examiner  to  consider  the  ques- 
tion of  abandonment  was  right  and  proper.  An  interference 
was  declared,  in  which  it  was  right  to  consider  whether,  al- 
though Baldwin  was  the  prior  inventor,  he  had  not  aban- 
doned his  invention  to  public  use,  and  thereby  forfeited  his 
title  to  a  patent.  In  this  question  Bigelow  had  an  interest, 
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FARR  VS.  FARR. 
In  Equity.— No.  3594. 

liThat  the  wife  was  the  mother  of  a  child  bom  ont  of  wedlock  prior  to  mar- 
riage is  oot  cause  for  a  divorce,  especially  where  the  intendecl  ho» 
baud  was  informed  thereof  before  8ucb  mizrriage. 

The  ease  is  stated  in  the  opiDion  of  the  court. 
S,  8.  Heiikle  for  complainaDt ;  J.  A.  Orow,  contra. 

Mr.  Justice.  Olin  delivered  the  opinion  of  the  court: 

In  this  case  a  bill  in  equity  was  filed  by  the  complainant^ 
^arr,  against  his  wife,  for  a  divorce  from  the  bond  of  niatri 
:Aony.  The  grounds  set  up  in  the  bill  for  the  relief  prayed 
JB,  that  the  complainant,  at  the  time  he  entered  into  the  con- 
tract of  marriage  with  the  respondent,  was  informed  and  be- 
lieved that  the  respondent  was  a  widow  and  the  mother  of  an 
infant  child;  and  that  she  falsely  represented  herself  so  ta 
be,  when  in  fact  she  was  the  mother  of  an  illegitimate  child» 
That  the  complainant,  believing  in  her  false  and  fraudulent 
representation  in  thd^t  respect,  married  her ;  that  aftor  co- 
habiting with  the  respondent  for  several  years  he  alleges  that 
he  learned  his  wife  was  not  a  widow  when  he  married  her^ 
but  that  she  was  the  mother  of  a  bastard  child  ;  that  as  soou 
as  he  learned  that  fact  he  ceased  to  cohabit  with  her  as  hi» 
wife ;  that  he  came  to  the  city  of  Washington,  and  here  ob- 
tained employment  as  a  clerk  in  the  PoatOlfice  Department ; 
and,  if  the  sworn  answer  of  the  respondent  is  to  be  believed,, 
took  up  his  residence  with  a  prostitute  near  the  navy-yard^ 
with  whom  he  continued  to  reside  the  necessary  length  of 
time  required  by  law  to  enable  him  to  file  a  bill  for  a  divorce 
in  this  District.  The  complainant  at  the  time  of  the  marriage 
was  a  resident  of  Pennsylvania,  and  the  respondent  a  resi- 
dent of  Camden,  N.  J.,  at  which  latter  place  the  marriagei 
was  solemnized.  The  bill  of  complaint  was  properly  verified 
by  oath.    To  this  bill  an  answer  was  interposed,  also  under 
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oath,  in  which  the  respondent  denies  every  material  allega- 
tion in  the  bill,  except  the  fact  of  marriage  and  that  she  was 
the  mother  of  a  child  born  oat  of  wedlock ;  and  in  re«pect  to 
the  latter  fact  she  avers  that,  so  far  as  making  any  false  or 
fraudulent  representations  in  that  respect  to  him,  the  com- 
plainant was  fully  informed  by  her  and  by  her  relatives, 
neighbors,  and  friends,  prior  to  her  marriage  with  the  re- 
spondent, that  she  was  the  mother  of  a  child  born  out  of  wed- 
lock. 

Singular  as  it  may  appear,  upon  such  a  bill  a  replication 
was  filed  and  proofs  of  much  length  were  taken. 

Upon  the  hearing  of  this  case  before  Justice  Wylie,  at 
special  term,  the  bill  of  complaint  was  properly  dismissed, 
and  the  complainant  ordered  to  pay  coats  of  the  suit.  From 
that  decree  an  appeal  was  taken  to  this  court,  and  upon  the 
hearing  of  the  appeal,  the  pleadings  and  proofs  were  submit- 
ted CO  this  court  for  its  judgment  without  argument. 

I  ought  to  observe,  that  in  the  bill  of  complaint  there  is 
found  no  allegation,  express  or  implied,  tending  to  show  that 
the  respondent  after  her  marriage  failed  in  any  respect  what- 
ever to  perform  all  the  duties  of  a  good  wife. 

I  have  carefully  looked  through  all  the  proofs  in  the  case, 
more  as  a  matter  of  curiosity  than  to  inform  myself  as  to  the 
rule  of  law  applicable  to  it;  for,  if  all  the  faois falsely  stated 
in  the  bill  were  admitted  to  be  true,  they  afford  no  ground 
for  a  divorce  from  the  bond  of  matrimony,  unless  we  apply  to 
the  solemn  contract  of  marriage  the  same  rules  of  law  that 
we  do  to  a  contract  for  swapping  horses. 

An  examination  of  the  evidence  taken  in  the  case  shows, 
if  there  be  any  reliance  in  human  testimony,  thc?>t  the  com- 
plainant in  swearing  to  the  truth  of  the  facts  stated  in  his 
bill  committed  the  grossest  perjury. 

These  proofs  show,  and  are  perfectly  overwhelming  from 
men  and  women  of  high  official  and  social  positions  in  Gam- 
den,  N.  J.,  where  the  responc^ent  resided  from  childhood 
until  her  marriage,  that  the  complainant  was  well  aware  of 
the  fact  that  the  respondent  was  the  mother  of  an  illegitimate 
child. 

One  woman  whose  testimony  is  taken  in  the  case  swears 
in  substance  that  she  informed  the  complainant,  when  the 
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subject  of  his  marriiige  with  her  was  spoken  of  and  the  ille- 
gitimate child,  that  she  remarked  to  the  complainant  that 
the  respondent  was  not  the  first  good  woman  who  had  made 
one  false  step.  It  is  proven  also  that  the  complainant  as- 
serted often  that  he  intended  to  adopt  the  child  as  his  own, 
and  it  should  bear  his  own  name. 

The  judgment  of  the  special  term  is  affirmed  with  costs, 
and  I  only  regret  that  a  suit  based  upon  charges  so  ridiculous, 
impudent,  and  false,  can  be  visited  by  this  court  with  nothing 
more  than  the  judgment  we  here  pronounce. 
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FLETCHER  VS.  FLETCHER. 

A  bill  filed  od  behalf  of  a  widow  and  infant  heirs,  to  set  aside  a  deed  ab- 
solute on  its  face  for  fraud  and  want  of  consideration,  contained  a 
statement  to  the  effect  that,  although  the  deed  expressed  a  consider- 
ation, yet  that  nothing  had  been  paid  for  the  same,  and  that  it  was 
intended  to  operate  as  a  trust ;  that  an  action  of  slander  had  been 
<sommenced  against  the  grantor  and  his  wife,  (now  the  widow,) 
and  that  the  conveyance  was  executed  to  defendant  to  protect  the 
real  estate  therein  from  the  result  of  said  action  at  law,  upon  an 
agreement  with  said  defendant  that  as  soon  as  said  action  was  dis- 
missed, or  decided  in  favor  of  the  said  grantor  and  his  wife,  he  wonld 
reconveythe  property  to  the  said  grantor,  his  heirs  or  assignees;  and 
it  was  held  that  such  an  averment  is  fatal  to  the  bill  of  complainant, 
and  a  court  of  equity  will  not  interpose  to  set  the  conveyance  aside, 
but  will  leave  the  parties  to  the  consequences  of  their  own  act. 

Biddls  &  Miller  J  for  complainants,  cited  : 

Broom's  Legal  Maxims,  as  to  jpari  delicto^  571 ;  24  How., 
407 ;  7  Bankrupt  Reg.,  630. 

J.  C.  Wilsan^  for  defendant,  cited : 

5  How.,  192  5  4  Ind.,  504  j  3  Mason,  378. 

■ 

Mr.  Jastice  Wtlie  stated  the  case  and  delivered  the  opin- 
ion of  the  court : 

The  bill  in  this  case  was  filed  on  behalf  of  the  widow 
and  infant  heirs  of  John  Fletcher  to  have  a  deed  made  by 
John  Fletcher  in  his  life-time  to  his  brother,  the  defendant, 
eet  aside  for  fraud  and  want  of  consideration. 

The  lot  and  improvements  in  controversy  were  purchased 
by  John  Fletcher  about  eight  years  ago  for  $2,200,  and  were 
proved  to  be  worth  at  this  time  about  $3,000. 

The  purchase-money  expressed  in  the  deed,  and  which  the 
defendant  says  he  paid  in  cash,  was  $1,600. 

The  property  in  question  was  all  that  the  deceased  owned 
in  the  world,  and  was  purchased  from  the  earnings  of  his  in- 
dustry and  economy.  -John  was  a  native  of  Ireland,  and  was 
the  first  of  his  family  to  emigrate  to  this  country.    It  appears 
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that  snbseqaently  he  remitted  from  time  to  time  the  means 
T^uired  to  aid  his  mother,  brother,  and  sisters  to  come  over 
:aDd  make  their  home-in  this  District.    Edward,  thedefendant, 
arrived  some  time  during  the  recent  war,  probably  about 
1864.    He  was  very  poor  at  that  time,  but  was  industrious 
and  careful,  and  probably  able  to  lay  up  money  from  the  pro- 
ceeds of  his  labor.    He  says  that  in  this  way  he  had  accumu- 
lated the  exact  amount  of  $1,600,  which  he  paid  his  brother 
for  the  property  in  question.    His  statement  is  confirmed  by 
that  of  his  mother,  and  that  of  his  sister,  Mrs.  Conner.    These 
witnesses,  however,  were  shown  to  be  inimical  to  the  widow, 
so  ignorant  as  not  to  know  the  denomination  of  one  note 
from  that  of  another,  and  so  inconsisi^ent  in  their  statements 
as  to  seriously  discredit  their  whole  testimony. 

The  testimony  of  the  defendant  himself  is,  likewise,  so  self- 
-contradictory,  and,  in  essential  particulars,  so  unreasonable, 
au  to  weaken  materially,  if  not  wholly  destroy,  not  only  its 
own,  but  the  credit  of  his  answer. 

Both  the  parties  were  so  ignorant  as  to  be  able  neither  to 
read  nor  write;  no  receipt  was  shown  for  payment  of  the 
parchase-mouey,  and  no  witness  produced  to  prove  the  pay- 
ment. 

The  widow  proves  that  no  money  was  to  be  paid ;  that  the 
defendant  told  her  that  none  had  been  paid ;  that  he  induced 
her  to  execute  the  deed  by  assurances  that  he  would  hold 
the  property  in  trust  for  her,  and  would  reconvey  it  agree- 
ably to  the  arrangement  which  had  been  entered  into  be- 
tween himself  and  her  husband ;  and  her  story  is  strongly 
corroborated  by  evidence  of  the  defendant's  acknowledg- 
ments made  to  at  least  one  other  witness,  and  by  the  fact 
that  he  made  no  claim  to  the  property  until  after  his  brother's 
^eath,  but  allowed  the  latter  to  collect  the  rents,  pay  the 
taxes,  and  exercise  other  acts  of  ownership. 

Standing  alone,  probably,  the  complainant's  evidence  would 
not  be  sufficient  to  overthrow  the  deed ;  but  the  testimony  of 
the  defendant  himself  and  of  his  witnesses  is  of  such  a  charac- 
ter as  greatly  to  strengthen  the  cause  of  the  complainant. 

But  there  is  one  ground  set  out  as  a  ground  of  relief  in 
the  bill,  which  precludes  a  court  of  equity  from  interfering 
in  the  present  cause.  The  bill  alleges  ''that  notwithstand- 
ing said  deed  is  absolute  upon  its  face,  as  also  thsit  it  recites 


40  Supreme  Court,  D.  C.         [January  T,^ 

Ftotckcr  Ts.  Fletehcr. 

a  consideration  of  sixteen  hundred  dollars  ($1,600,)  as  the 
consideration  therefor,  that  not  one  dollar  was  given  for  the 
same,  and  that  the  same  was  intended  to  operate  as  a  trust,, 
and  was,  as  your,  complainant  is  informed  and  believes,  and 
so  charges  as  follows,  viz :  a  short  time  prior  to  the  execu- 
tion of  said  deed  one  Patrick  Maher  and  Eliza,  his  wife,  com- 
menced on  the  law  side  of  this  honorable  court  an  action  for 
alleged  slander  against  said  John  Fletcher,  deceased,  and 
your  complainant,  Bridget,  his  wife;  said  action  being  No. 
10923  at  law,  as  will  more  fully  appear,  reference  being  had 
to  the  proceedings  in  said  cause.  That,  immediately  after 
the  institution  of  said  action  at  law,  said  defendant,  as  your 
complainant  is  informed  and  believes  and  so  charges,  im- 
portuned the  said  John,  who  was  the  brother  of  the  defend- 
ant, and  in  whom  he  had  great  confidence,  to  execute  said 
conveyance  for  the  purpose  of  interdicting  any  process  that 
might  issue  upon  the  result  of  said  action  as  against  the  said 
real  estate,  and  your  complainant,  notwithstanding  she  was 
informed  that  her  said  husband  had  been  advised  by  counsel 
not  to  execute  said  conveyance,  yielded  and  joined  in  said 
deed,  and  that  it  was  understood  that  the  defendant  should 
pay  nothing  for  said  conveyance,  and  that  as  soon  as  said 
action  at  law  was  dismissed,  or  should  be  decided  in  favor 
of  the  defendants  therein,  said  defendant  was  to  reconvey 
said  property  to  her  said  husband,  his  heirs  or  assigns.'^ 

Now  such  an  averment  as  that  in  a  bill  is  always  fatal  to 
the  bill  itself.  For  although  a  plaintiff  in  an  action  for  tort 
cannot  be  said  to  be  a  creditor  until  he  gets  his  judgment, 
yet  having  brought  his  action  for  damages,  a  court  of  equity 
will  not  sustain  as  against  him  any  conveyance  whose  object 
is  to  defraud  him  of  the  fruits  of  his  judgment ;  nor,  should 
he  be  defeated  in  the  action,  will  it  interfere  to  set  aside  the 
deed,  but  will  leave  the  parties  to  the  consequences  of  their 
own  act. 

It  may  be  that  a  court  of  equity  would  assist  the  grantor 
in  such  a  case,  if  there  were  circumstances  shown  to  exist 
which  recognized  its  interposition  on  other  grounds  of  recog- 
nized and  settled  equity  jurisdiction,  such  as  fraud  in  pro- 
curing the  deed,  imposition  by  the  grantee,  in  violation  of 
some  fiduciary  relation,  delusion,  or  the  like,  on  the  part  of 
the  grantor,  at  the  time  of  executing  the  deed. 
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In  sach  a  case  the  parties  would  not  be  in  pari  delicto^  and 
'^he  deed,  althoagh  made  for  an  improper  pnrpose,  yet,  hav 
ing  been  unfairly  procured,  through  the  influeuce  of  the 
grantee,  or  made  under  a  delusion  as  to  facts,  might  be  set 
siside. 

It  is  true  that  in  the  present  instance  the  bill  contains  the 
additional  averment  that  the  action  for  slander  was  never 
l)rought  to  trial,  but  was  dismissed  by  the  plaintiff.  We  are 
of  opinion,  however,  that  this  fact  is  not  of  itself  sufficient 
to  justify  the  court  to  set  aside  a  deed  which  the  bill  itself 
avers  was  made  after  the  action  had  been  brought,  and  for 
the  acknowledged  puri)ose  of  defeating  the  collection  of  the 
iudgment  in  case  damages  should  be  recovered. 

The  record  in  that  cause  is  referred  to  and  made  a  part  of 
the  bill,  although  it  was  not  filed  as  an  exhibit,  nor  produced 
at  the  argument  in  this  court.  On  looking  into  it  we  have 
discovered  that  the  action  was  not  brought  until  the  5th  of 
August,  1873,  and  the  writ  was  not  served  till  the  7th  of  that 
month.  The  deed  in  question,  however,  bears  date  the  16th, 
and  was  left  for  record  on  the  19th  of  June  of  that  year, 
more  than  six  weeks  previous  to  the  bringing  of  the  action 
for  slander.  And  yet  the  complainant's  bill  contains  the 
averment  that  the  deed  was  executed  after  the  action  had 
been  brought,  and  with  a  view  to  place  the  property  beyond 
the  reach  of  any  final  process  which  might  be  issued  in  case 
the  plaintiff  should  recover  a  judgment  in  that  action. 

Whether  a  deed  executed  under  the  actual  circumstances 
which  attended  the  execution  of  this  one  is  void  as  to  others 
from  motives  of  public  jwlicy  and  yet  valid  as  between  the 
parties,  because  made  under  the  apprehension  that  an  action 
lor  slander  might  thereafter  be  brought  against  the  grantors, 
presents,  in  our  opinion,  probjibly  a  different  question  from 
that  which  is  presented  on  the  face  of  the  present  bill. 

For  these  reasons,  we  think  the  present  bill  ought  to  be 
dismissed  without  costs  and  without  prejudice  to  complain- 
ant's right  to  institute  a  new  suit  should  they  be  so  advised, 
based  upon  the  facts  as  they  exist  as  to  the  transaction  in 
question,  and  that  the  decree  below  should  be  affirmed. 

Cartter,  Ch.  J.,  dissenting. 
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MATTHEW  PABST  vs.  BALTIMORE  AND  OHIO  BAIL- 

ROAD  COMPANY. 

At  Law.— No.  11336. 

I.  In  cases  tried  under  the  common  law,  the  refusal  of  the  court  to  set 

aside  a  verdict  for  excessive  damages  cannot  be  alleged  for  error  in 
the  appellate  coart.    The  decision  of  the  court  below  is  finaL 

II.  The  Revised  Statutes,  sections  804  and  805,  have  changed  this  rale,  so 

that  when  such  a  motion  is  heard  upon  the  minutes  of  the  judge  who 
tried  the  case,  and  denied,  an  appeal  to  the  general  term  may  be 
taken  upon  a  case  to  be  settled  by  agreement  of  the  parties. 

III.  The  plaintifiTs  wife  was  a  passenger  on  defendant's  railroad  train  ftom 
Baltimore  to  Washington.  When  near  its  depot  in  the  latter  city, 
"Washington"  was  called  by  some  one.  She  inquired  of  another 
passenger  if  they  were  in  Washington,  and  was  answered  in  the  af- 
firmative. She  then  prepared  to  leave  the  train.  The  night  was  dark. 
The  announcement  of  *^  Washington ''  was  not  countermanded.  No 
warning  was  given  to  passengers  not  to  leave,  and  several  paaseDgeis 
in  fact  left  it.  PlaintiflTs  wife  lived  near  the  depot,  and  had  fre- 
quently been  on  the  defendant's  road.  She  was  seen  to  go  out  of  the 
car  door,  when  the  train  started  and  moved  into  the  depot.  She  was 
afterward  found  lying  on  the  track  a1)oat  two  squares  outside  of  the 
depot,  so  much  injured  that  her  death  ensued  in  about  ten  days.  This 
action  is  by  the  husband  for  the  loss  of  service.  The  judge  iustmoted 
the  jury  that  the  passenger  had  aright  to  presume  that  the  train 
had  stopped,  and  that  the  cry  of  "Washington''  was  made  by  the 
agent  of  the  company.  Tliat  it  was  the  duty  of  the  company  to 
counteract  a  false  proclamation  of  their  arrival  and  to  keep  an  agent 
in  their  reach  to  advise  passengers  of  the  truth  or  falsehood  of  a  proc- 
lamation 80  made,  or  else  the  company  would  be  derelict  in  its  duty, 
and  chargeable  with  the  consequences.  This  ruling  was  held  to  be 
erroneous,  and  a  new  trial  granted. 

STATEMENT    OF    THE   CASE. 

This  action  was  instituted  by  the  plaintiff  to  recover  dam- 
ages for  injuries  sustained  by  his  wife  while  a  passenger  on 
defendant's  railroad,  in  consequence  of  which  she  soon  after- 
ward died;  and  as  is  set  forth  in  the  declaration. 

**  By  reason  whereof  he,  the  said  plaintiff,  was  deprived  of 
all  the  comfort,  labor,  benefit,  and  assistance  of  his  said  wife 
in  his  domestic  and  business  affairs,  which  he  otherwise  might 
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woald  have  had,  and  he,  the  said  plaintiff  was  thereby 
^hen  and  there  forced  and  obliged  to  pay,  lay  oat,  and  expend, 
hath  necessarily  paid,  laid  oat,  and  ex^^ended,  divers  sums 
money  in  providing  for  medicines  and  medical  and  surgical 
^^ttendance,  and  in  and  about  her  burial,  and  had  also  divers 
other  expenses  amounting  to  the  sum  of  about  $1,000,  and 
suffered  great  mental  agony  in  consequence  of  the  great 
4Buffering  and  death  of  his  said  wife. 

"Wherefore,  the  plaintiff  claims  damages  in  the  sum  of 
^25,000  and  costs  of  suit.'' 

The  bill  of  exceptions  presents  the  facts  of  the  case  asfollows: 
"The  plaintiff  to  maintain  the  issue  on  his  part  joined,  of- 
fered evidence  tending  to  show  that,  on  the  2d  day  of  Decem- 
ber, A.  D.  1872,  his  wife  purchased  at  defendant's  depot  in 
"Washington  City  a  return-trip  ticket  from  Washington  to 
Baltimore  and  back;  that  she  went  to  Baltimore  and  returned 
on  the  same  evening  to  Washington ;  that,  in  approaching 
the  depot  at   Washington,  late  in  the  evening,  the  train 
stopped   some   distance  from  the  depot  and  ^Washington' 
was  called  by  some  one,  whereupon  plaintift''s  wife  inquired  of 
one  of  the  witnesses,  also  a  passenger,  if  they  were  in  Wash- 
ington, and  upon  his  replying  in  the  affirmative,  prepared  to 
leave  the  car ;  that  the  night  was  dark,  so  that  the  location 
of  the  train  could  uot  be  ascertained  by  looking  out  of  the 
window;  that  the  announcement  of  Washington  was  not 
countermanded,  and  there  was  no  warning  given  to  passengers 
not  to  leave  the  train ;  that  many  passengers  in  fact  left  it, 
among  them  the  plaintiff's  wife,  who  was  seen  to  go  out  of 
ihe  car  door,  and  before  her  daughter  who  was  with  her  had 
time  to  get  out  of  the  car  the  train  suddenly  started  again 
ani  moved  into  the  depot;  that  the  plaintiff^s  wife  was  after- 
ward found  lying  by  the  track  near  E  street,  about  two 
squares  outride  of  the  depot,  with  the  toes  of  her  right  foot 
crushed  by  the  wheel  of  the  car  and  the  heel  of  her  left  foot 
injured;  that  partial  amputation  of  the  right  foot  was  made. 
In  about  ten  days  lock-jaw  set  in,  and  that  her  death  ensued 
as  the  result  of  her  injuries,  on  the  3d  day  of  January,  1873. 
The  plaintiff  further  offered  evidence  tending  to  prove  the 
expenses  he  was  subjected  to  by  the  accident  and  the  value 
to  him  of  his  wife's  services ;  and  that  said  expenses  and  the 
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cost  of  employing  another  person  to  do  the  work  and  service 
his  wife  had  before  done,  aboat  his  house,  was  about  $5<H). 
It  further  appears  from  the  plaintiff's  testimony,  that  he  has 
for  some  years  kept  a  saloon  and  restaurant  on  New  Jersey 
avenue,  a  short  distance  south  of  the  defendant's  passenger 
depot,  and  that  his  wife  has  often  traveled  over  defendant'^ 
road  and  was  familiar  with  the  depot  and  its  surroundings* 

After  the  plaintiff  had  closed  his  testimony,  the  defendant 
offered  evidence,  tending  to  show  that  the  train  upon  which 
the  p1aintift''s  wife  was,  on  the  occasion  in  question,  was  the 
New*  York  through-express  train,  and  that  it  did  not,  in  fiact, 
stop  between  Bladensburg  and  the  passenger  depot,  in  Wash- 
ington, but  only  slowed  down  as  it  approached  said  depot; 
and  that  the  train  which  stopped  on  the  evening  in  question^ 
as  shown  in  the  testimony  on  the  part' of  the  plaintiff,  was 
another  train  known  as  the  local  express  train  from  Baltimore, 
which  arrived  a  few  minutes  after  the  other,  and  was  detained 
briefly  outside,  until  the  latter  could  be  removed  from  the 
depot ;  that  the  two  trains  are  made  up  at  and  start  from 
the  same  platform  in  the  station  at  Baltimore,  and  with  a 
short  interval  of  time  between  them  ;  that,  on  the  evening  in 
question,  no  officer  of  the  company  announced  the  arrival  of 
the  said  New  York  train  at  Washington,  before  it  reached 
the  depot;  nor  is  it  their  habit  to  announce  such  arrival  at 
all,  unless  when  it  takes  place  late  at  night  and  passengers 
are  asleep;  that  Mrs.  Pabst  was  found  by  some  employes  of 
the  defendant,  between  an  outer  and  inner  track,  near  E 
street,  nearly  two  squares  distant  from  the  depot,  as  the  New 
York  through-train  was  coming  in,  and  just  in  the  rear  there- 
of, and  before  the  arrival  of  the  second  train.  Defendant 
further  offered  evidence  tending  to  show  that  Mrs.  Pabst  was 
near  the  rear  of  the  second  of  four  passenger  cars ;  that  there 
was  a  brakesman  between  the  two  front  and  between  the  two 
rear  cars,  but  none  between  the  second,  where  she  was,  aBd 
the  third.'' 

Several  exceptions  were  taken  to  prayers  granted  and  re- 
fused, but  as  the  decision  of  the  court  in  general  term  was 
confined  to  the  exceptions  to  the  general  instructions  of  the 
court  below  to  the  jury,  the  following  portions  of  the  charge 
are  all  that  is  necessary  to  set  forth  in  this  statement. 
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^^I  hold  if  the  proclamation  of  arrival  at  Washington  waa 
made,  it  is  to  be  presumed  it  was  made  by.  an  employ^  of  the 
oompany  antil  the  contrary  is  shown,  and  if  made  by  other 
^oarces  than  the  aothority  of  the  company,  that  it  should 
iiave  been  countermanded  by  the  company. 

"la  reference  to  tbe  outcry,  if  you  find  from  the  testimony 
tbe  train  approached  the  depot  and  came  to  a  state  of  rest — 
:fbr  both  must  combine  to  justify  a  passenger  in  leaving  it,  I 
"tbink — and  the  proclamation  was  made  that  it  had  arrived  at 
ArVaahington  by  the  exclamation  '  Washington,'  the  passen- 
$^rs  bad  a  right  to  presume,  in  the  midst  of  the  darkness 
t;hat  sarrounded  the  car  at  that  point  of  time,  and  from  the 
-fact  that  the  car  was  at  rest,  that  tbe  train  had  stopped, 
t;hat  the  proclamation  proceeded  from  the  mouth  of  tbe  agents 
of  tbe  company,  or  the  agent  of  the  company.    And  if  it  did 
xiot  80  proceed,  I  charge  you  that  the  company  held  such  re- 
lation to  that  train  under  the  law  that  they  should  countermand 
3  false  proclamation  of  their  arrival.    In  other  words,  it  was 
the  duty  of  this  company  to  maintain  upon  that  train,  and 
vithiu  the  reach  of  those  passengers,  an  agent  tbat  would  be 
able  to  advise  them  of  the  truth  or  falsehood  of  that  procla- 
mation.   And  if  the  proclamation  came  either  from  tbe  mouth 
of  their  agent,  or  was  unauthorized,  but  was  uncontradicted 
through  their  agency,  under  the  law,  tbe  company  would  be 
derelict  in  its  duty,  and  chargeable  with  tbe  consequences. 
That  is  the  point  to  w.hich  my  attention  has  been  particu- 
larly called.    Now,  as  you  shall  find,  gentlemen  of  the  jury, 
in  this  case,  that  tbe  train  proceeded  to  the  depot  witbout 
supping,  or  on  the  contrary,  that  it  paused,  and  a  proclama- 
tion that  they  had  arrived  was  made,^vou  will  find  for  plaint- 
iff or  the  defendant.    It  would  have  been  an  act  of  careless- 
ness on  the  part  of  the  decedent,  an  act  of  indiscretion  on  the 
part  of  a  passenger  to  leave  the  train,  or  attempt  to  do  so, 
while  in  motion ;  it  would  be  an  act  of  carelessness  and  in- 
discretion on  the  part  of  the  agents  of  the  company,  after 
having  come  to  a  standstill,  with  a  proclamation  in  the  car 
.    of  arrival^  to  start  up  without  having  a  guard  against  injury. 
This  is  all  that  remains  for  the  court  to  say  in  reference  to 
tbe  issue  of  liability,  or  otherwise." 
The  jury  having  rendered  a  verdict  for  the  plaintifif  for 
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$3,568.25,  the  defendant  moved  for  a  new  trial  upon  the  bills 
of  exceptions  and  for  excessive  damages,  which  latter  ques- 
tion is  presented  on  appeal  from  the  order  of  the  coart  over- 
ruling the  motion. 

Frederick  Schmidt  and  William  F,  Mattingly  for  plaintiff* 

As  to  appellant's  first  point,  that  the  damages  awarded 
by  the  jury  were  excessive,  it  is  respectfully  submitted  that 
the  motion  for  a  new  trial  for  this  reason  was  made  under 
Bule  101.  (Sec.  6461,  Bev.  Stat.)  Eule  69  provides  that  if 
the  motion  be  overruled  and  defendant  appeal,  he  shall  pre- 
pare a  case,  &c.,  (sec.  6466.)  No  case  has  been  prepared, 
and  it  is  apparent  to  the  court  that  it  cannot  tell  whether 
the  damages  were  excessive  or  not,  without  knowing  what 
the  testimony  was.  No  court  in  an  action  of  this  kind  will 
grant  a  new  trial  for  excessive  damages  unless  the  damages 
are  so  large  as  to  show  a  willful  disregard  of  law,  passion,  or 
fraud,  on  the  part  of  the  jury.    (Sedgwick  on  Damages,  601.) 

The  damages,  in  point  of  fact,  are  not  excessive,  but  small. 
In  14  Howard,  486,  Phil.  &  Read,  R,  R,  Co.^  the  court  says : 
^^  When  carriers  undertake  to  convey  persons  by  the  powerful 
but  dangerous  agency  of  steam,  public  policy  and  safety  re- 
quire that  they  be  held  to  the  greatest  possible  care  and  dili- 
gence. The  personal  safety  of  the  passengers  should  not  be  left 
to  the  sport  of  chance  or  the  negligence  of  careless  agents. 
Any  negligence  in  such  case  may  well  deserve  the  epithet  of 
gross."  This  rule  is  re-affirmed  in  16  Howard,  469,  Ifew 
World  vs.  Kifig.  And  in  Laing  vs.  Golden,  8  Penn.  Stat.,  479, 
the  court  says :  ^<  The  slightest  neglect  against  which  human 
prudence  and  foresight  may  guard  or  by  which  hurt  or  loss 
is  occasioned  will  render  them  liable  to  answer  in  damages.'^ 

The  facts  in  this  case  conclusively  show  that  the  plaintiffs 
wife  believed,  and  had  every  reason  to  believe,  that  the  train 
had  arrived  at  the  Washington  depot.  Certainly  it  was 
incumbent  upon  the  defendant's  agents  when  they  saw  pas- 
sengers leaving  the  cars  under  this  impression  to  have  them 
notified  that  they  were  not  in  the  depot.  An  ordinary 
degree  of  care  alone  would  have  required  as  much.  Each 
case  is  governed  by  its  own  circumstances ;  but  the  general 
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tenor  of  the  aathorities  is  that  a  passeDger  is  only  required 
to  exercise  such  care  as  a  pmdent  person,  under  the  same 
circnmstances,  would  be  expected  to  exercise.  Certainly, 
under  the  circumstances,  when  ^'  Washington^  was  called  and 
the  passengers  were  leaving,  the  slightest  care  would  have 
required  that  the  announcement  should  be  countermanded. 


Walter  8.  Cox,  with  whom  was  J.  A.  Buchanan^  of  Balti- 
more, contended  that  a  new  trial  should  be  granted  for  the 
following  reason : 

The  law  is  well  settled  that,  where  the  passenger  leaves  a 
train  without  cause  or  against  warning  and  is  injured,  he 
cannot  maintain  an  action  to  recover  for  injuries  sustained 
nnder  such  circumstances.  (See  2d  Bedfield  on  Railways,  pp. 
204,  205,  20C,  §§  178, 179  5  Damont  vs.  Neic  Orleans  and  Car- 
roUtan  Bailwayj  9th  Louisiana  Annual  Eeports,  441.)  So, 
also,  if  the  passenger's  want  of  reasonable  care  and  caution 
contributed  to  the  injury,  he  cannot  recover.  Pittsburgh  and 
dmnellsville  Railroad  Company  vs.  McOlung^  in  2d  Bedfleld's 
American  Railway  Cases,  546,  547,  and  56  Pennsylvania  State 
Reports,  294 ;  Lewis  vs.  B,  &  0.  Railroad  Company^  38th  Mary- 
land Reports,  588 ;  see  Sherman  and  Redfield  on  Negligence, 
§  281,  note  3,  and  p.  336,  §  281,  citing  Forsyth  and  Albany  Rail- 
road j  103  Mass.  Reports,  510,  where  it  was  held  that,  where  a 
passenger  got  off  a  train  without  necessity,  before  it  reached 
the  station -platform,  and  was  injured,  he  could  not  recover. 
And  the  mere  announcement  of  the  station  does  not  justify 
a  passenger  in  getting  off  the  train  before  it  reaches  the 
platform.  Sherman  and  Redtield  on  Negligence,  p.  336, 
§  281,  note  3,  citing  Bridges  vs.  North  London  Railway  Com- 
pany^ 6tb  Queen's  Bench  Reports,  377. 

The  verdict  of  the  jury,  awarding  $3,568.25,  was  excessive 
and  against  the  law  of  the  case  as  stated  to  the  jury  by  the 
court  below.  See  Sherman  and  Redfield  on  Negligence,  p. 
333,  note  1,  pp.  351,  352,  §  260,  and  cases  cited  in  note  1 ; 
Baker  vs.  Bolton^  1st  Campbell,  493;  Lockwood  Gary  and 
Wife  vs.  Berkshire  Railroad^  Ist  Cushing's  Reports,  451; 
Sago  and  Portsmouth  Railroad  Company^  4th  Allen,  55; 
Connecticut  MuUml  Life-insurance  Company  vs.  N.  T.  &  N.  H. 
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Railroad  Company j  25th  CoDnecticat  Reports,  265;  Green 
vs.  Hudson  River  Railroad  Company,  4th  Keys,  N.  Y.  Reports, 
294,  in  41st  New  York  Coart  of  Appeals  Reports ;  2d  Red- 
field  on  Railways,  213,  §  181 ;  Eden  v.  Lexingt<m  &  Frank- 
fort Railroad  Company^  14th  B.  Monn>e'8  Reports,  204. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court. 

This  action  was  bronght  to  recover  damages  sustained  by 
the  surviving  husband  in  consequence  of  injuries  which  hap- 
pened to  his  wife  on  the  2d  December,  1872,  from  the  care- 
lessness of  defendant's  servants  and  agents,  as  alleged,  from 
which  she  died  the  3d  of  January,  1873.  The  verdict  was  in 
favor  of  the  plaintiff  for  $3,568.25.  Several  exceptions  were 
taken  to  rulings  of  the  court  before  which  the  case  was  tried 
at  circuit,  and  among  them  the  refusal  of  the  court  to  set 
aside  the  verdict  for  excessive  damages.  In  cases  tried 
under  the  common  law,  the  refusal  of  the  court  to  set  aside 
a  verdict  on  this  ground  cannot  be  alleged  for  error  in  the 
appellate  court,  but  the  decision  of  the  court  below  is  final. 
It  is  claimed,  however,  that  this  rule  has  been  changed  by 
the  following  provision  of  the  act  under  which  this  court  was 
established:  ^'The  justice  who  tries  the  cause  may,  in  his 
discretion,  entertain  a  motion  to  be  made  on  his  minutes  to 
set  aside  a  verdict  and  grant  a  new  trial  on  exceptions  or  for 
insufficient  evidence,  or  for  excessive  damages;  provided 
that  such  motion  be  made  at  the  same  term  or  circuit  at 
which  the  trial  was  had.  When  such  motion  is  made  and 
heard  upon  the. minutes,  an  appeal  to  the  general  term  may 
be  taken  from  the  decision,  in  which  case  a  bill  of  exceptions 
or  case  shall  be  settled  in  the  usual  manner." 

A  bill  of  exceptions,  properly  speaking,  always  relates  to 
some  ruling  of  the  court  on  a  question  of  law.  The  act  of 
Congress  enables  the  court  befoi*e  which  the  trial  was  had,  to 
grant  a  new  trial,  if  it  become  satisfied  that  an  error  in  law 
was  committed  to  which  exception  was  taken  at  the  time. 
And  this  it  could  do  under  the  common  law.  But  a  verdict 
rendered  on  insufficient  evidence  or  for  excessive  damages, 
is  the  error  of  the  jury  as  to  evidence,  and  whether  erroneous 
for  either  of  these  causes,  is  a  question  which  can  be  judged 


:1875.]  Supreme  Court,  D.  C.  49 

^  — 

Pabiil  TS.  Baltimore  m4  Ohio  Rallroai  Co. 

of  ouly  from  the  evidence.    It  is  not  possible,  therefore,  for 
^Q  appellate  court,  nuless  it  have  all  the  facts  before  it,  to 
«ay  whether  the  verdict  was  sustained  by  the  evidence  or  not. 
£ven  were  all  the  evidence  given  at  the  trial  taken  down  in 
Trriting  and  sent  up  with  the  record,  the  appellate  coart 
<x)ald  not  determine  the  question.    For  that  would  be  to  usurp 
the  province  of  the  jury  in  finding  what  facts  have  been  es- 
tablished by  the  evidence.    Ad  questionem  facti  non  respon- 
^entjtuiices;  ad  questionem  legis  non  respondent  juratores.    But 
if  a  case  have  been  settled  by  agreement  of  the  parties  stat- 
ing, not  the  evidence  in  the^cause,  but  facts  admitted  on 
1)oth  side^  to  be  established  by  the  evidence,  the  appellate 
<M>*urt  could  as  well  decide  the  motion  for  a  new  trial  as  auy 
other  question  of  law,  for  the  trial  arises  out  of  the  facts. 
"Where  the  act  of  Congress,  therefore,  says  that  when  a  motion 
ior  a  new  trial  has  been  made  and  heard  upon  the  minutes  of 
the  court  below,  to  set  aside  a  verdict  and   grant  a  new 
trial  on  exceptions,  or  for  insufiScient  evidence,  or  for  excess- 
ive damages,  and,  on  an  appeal  from  the  decision  made,  a  bill 
of  exceptions,  or  case  shall  be  settled  in  the  usual  manner,  it 
intends  that  the  questions  of  law  involved  in  the  bill  of  ex- 
ceptions shall  be  taken  up  iu  that  shape ;  and  that  the  mo- 
tion for  a  new  trial,  for  insufficient  evidence  or  for  excessive 
damages,  must  rest  upou  an  agreed  case. 

We  have  dwelt  upon  this  point  at  some  length,  for  the 
reason  that  the  act  of  Congress  on  the  subject  is  not  ex- 
pressed with  all  the  clearness  that  one  would  desire,  and  because 
different  views  have  been  entertained  as  to  its  construction. 
The  facts  established  by  the  evidence  iu  the  present  case,  not 
having  been  settled  by  counsel,  we  think  we  have  no  proper 
means  furnished  us  from  which  to  judge  whether  the  verdict, 
in  this  instance,  was  excessive  or  otherwise. 

After  the  evidence  on  both  sides  was  closed,  several  prayers 
Trere  presented  to  the  court  by  the  defendant,  and  one  only 
.by  the  plaintiff.  The  plaintiff's  prayer  was  granted,  and 
aome  of  the  defendant's  were  granted,  and  others  refused. 
We  do  not  deem  it  necessary,  however,  to  examine  the  rulings 
of  the  court  in  answer  to  these  several  propositions  of  law  in 
their  order,  since  we  are  of  opinion  that  a  new  trial  ought  to 
be  granted,  for  what  we  consider  an  erroneous  instruction 
4d 
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contained  in  the  charge,  and  the  substance  of  which  seems* 
to  pervade  all  the  instructions  as  to  which  exceptions  were 
taken  by  the  defendant  That  part  of  the  charge  to  which 
we  reefer  more  particularly  is  in  these  words :  "  I  hold,  if  the 
proclamation  of  arrival  at  Washington  was  made,  it  is  to  be 
presumed  it  was  made  by  an  employ^  of  the  company  until 
the  contrary  is  shown,  and  if  made  by  other  sources  than  the 
authority  of  the  company,  that  it  should  have  been  counter- 
manded by  the  company."  The  same  idea  pervades,  and  is^ 
much  enlarged  upon,  in  a  subsequent  part  of  the  charge,, 
from  which  we  make  one  further  extract,  as  follows :  ^*-  And 
if  the  proclamation  came  either  from  the  mouth  of  their  agent 
(the  company's,)  or  was  unauthorized,  but  was  uncontradicted 
through  their  agency,  under  the  law,  the  company  would  be 
derelict  in  its  duty,  and  chargeable  with  the  consequences.'^ 

To  the  law,  as  thus  ruled  by  the  court,  exception  was  taken 
at  the  time  by  the  defendant's  counsel.  The  court  by  these 
rulings  took  away  from  the  jury  even  the  question  of  contrib- 
utory negligence  on  the  part  of  the  deceased.  Under  circum- 
stances very  similar  to  those  of  this  case,  the  Court  of  Ex- 
chequer Chambers,  in  Bridges  vs.  The  North  London  Raihcay 
Company^  L.  B.,  Q.  B.  6,  p.  377,  ruled  that  it  was  the  duty  of 
the  court  to  instruct  the  jury,  as  matter  of  law,  that  the 
plaintiff  was  not  entitled  to  recover.  The  facts  of  that  case,, 
as  they  are  correctly  set  out  in  the  head-notes  of  the  report^ 
were  as  follows :  In  an  action  against  the  defendant  by  tha 
executrix  of  £  to  recover  damages  for  his  death,  alleged  to 
have  been  caused  by  the  defendant's  negligence,  the  follow- 
ing evidence  was  given  on  behalf  of  the  plaintiff: 

B  was  a  passenger  by  the  defendant's  railway  from  London 
to  Highbury.  He  was  a  season-ticket  holder,  and  traveled 
to  and  fro  every  day;  he  was  very  short-sighted.  The  train 
consisted  of  six  carriages.  B  rode  in  the  middle  compartment 
of  the  last  carriage.  On  approaching  Highbury  station  from 
London,  the  railway  passes  through  a  tunnel.  At  the  further 
end  of  the  station  is  a  broad  platform  far  exceeding  the  length' 
of  the  train ;  then  a  narrow  platform,  about  12  feet  of  which 
is  within  the  tunnel;  then  a  slope  of  10  feet  from  the  plat- 
form to  the  level  of  the  rails,  and  beyond  this  a  heap  of  hard 
rubbish  extending  some  way  into  the  tunnel  about  a  foot 
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lower  than  the  platform.    The  train  stopped  at  the  station, 
the  last  two  carriages  being  still  in  the  tuimel,  and  the  car- 
riage in  which  B  rode  being  opposite  the  heap.    A  passenger 
who  rode  in  the  next  carriage,  as  the  train  stopped,  heard 
"  Highbury^  called  out  at  the  far  end  of  the  platform.    He 
g'ot  oat,  and  then  heard  a  groan  in  the  tunnel,  and  on  going 
b£tck  he  foand  B  lying  on  the  heap  with  his  legs  between  the 
w^ libels  of  the  carriage,  but  they  had  not  passed  over  him. 
Ttte  passengers  also  heard  "  Keep  your  seats  "  called  out,  and 
^tio  train  then  moved  forward  toward  the  platform.    One  of 
B^s  legs  was  broken,  and  he  had  received  internal  injuries, 
of  which  he  died ;  it  was  after  dark.    There  was  a  lamp  with- 
^^   the  tunnel  near  the  entrance,  about  28  feet  from  where  B 
^a«  found;  the  tunnel  was  fall  of  steam. 

The  judge  non-suited   the  plaintiff,  giving  her  leave  to 
^ov^  to  enter  a  verdict,  ^'if  the  court  considered  there  was 
*^y  evidence  of  negligence  on  the  part  of  the  defendants 
^'^icili  could  properly  be  left  to  the  jury.'' 
The  Court  of  Q.  B.  refused  a  rule. 

^^ti.  appeal  to  the  Exchequer  Chamber,  it  was  held  by  four 
^^  t: lie  judges  that  there  was  not  evidence  on  which  a  jury 
^^^^^^O  properly  have  found  for  the  plaintiff,  and  the  non-suit 
^^**  "therefore  right.  The  same  judges  held  that  the  question 
Y^  '^^Xaether  there  was  contributory  negligence  on  the  part  of 
^   <Ieceased  was  still  open  on  the  above  reservation. 


ree  of  the  judges  contra  on  both  points. 
'^  the  whole  court,  that  the  calling  out  the  name  of  the 
ion  is  not  in  itself  an  invitation  to  the  passengers  to 
^felit;  whether  it  is  so  or  not  must  depend  on  the  circum- 

^^^568  of  each  particular  case. 

^   -'^^  the  case  just  cited,  the  train  had  arrived  at  its  destina- 

^^^  y  but  the  carriage  in  which  was  the  passenger  had  not 

^^*^^  up  to  the  platform  and  stopped.    It  was  a  dark  night, 

5^^   the  passenger  in  question  was  near-sighted.    Proclama- 

^^^^  was  made  by  some  one  at  the  far  end  of  the  carriage, 

Highbury.''    It  did  not  appear  by  whom  this  proclamation 

^^^  made,  but  it  was  not  contradicted,  and  was  probably 

^tt^Ped  by  some  agent  of  the  company.    Thereupon  the  pas- 

^^ger  in  question  left  his  seat  and  proceeded  to  alight.    He 

^^^l  upon  a  heap  of  rubbish,  with  his  legs  in  front  of  one  of 
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the  wheels.  Another  proclamation  was  then  made  to  the 
passengers  in  the  train,  ^'Keep  your  seats,''  and  the  train 
moved  forward,  crushing  the  man^s  legs  and  inflicting  other 
injuries,  of  which  he  subsequently  died.  Four  of  the  seven 
judges  of  the  Court  of  Exchequer  Chamber  held  that  the  de- 
cision of  the  court  below  directing  the  plaintiff  to  be  non- 
suited, without  so  much  as  leaving  the  question  of  negligence 
to  the  jury,  was  correct;  and  all  seven  of  them  held  that  the 
calling  out  the  name  of  the  station  was  not  in  itself  an  in- 
vitation to  the  passengers  to  alight.  In  this  case  all  the 
authorities  previously  decided  in  England,  bearing  upon  the 
question,  were  cited ;  the  cause  was  fully  argued,  and  the 
judges  all  gave  their  opinions  seriatim. 

We  all  know,  from  oar  own  experience,  that  it  is  custom- 
ary for  conductors  to  announce  the  name  of  a  station  to  the 
passengers  before  the  platform  has  been  actually  reached,  so 
that  they  may  have  time  to  gather  up  their  impeditnenta,  put 
on  their  over-garments,  and  in  other  respects  prepare  to 
alight.  We  know,  also,  how  often  it  happens  that  in  ap- 
proaching the  station,  particularly  in  a  city,  the  trains  stop 
for  a  brief  period  before  reaching  the  landing  or  depot.  The 
shifting  of  trains  from  one  track  to  another,  or  other  causes 
produced  by  the  necessities  of  trade  in  a  large  city,  where  it 
is  important  that  the  public  highways  should  be  obstructed 
as  little  as  possible  by  the  business  of  railways,  render  such 
stoppages  inevitable.  Men  who  travel  are  presumed  to  be 
reasonable  beings,  and  to  exercise  ordinary  care  for  the  safety 
of  their  own  persons,  and  yet  wherever  men  are  found, 
whether  at  home  or  abroad,  accidents  do  happen  to  some, 
which  are  the  direct  results  of  their  own  imprudence.  In 
such  cases  it  would  not  be  just  to  require  others  to  make 
them  compensation  in  damages.  If  men  are  to  be  trans- 
ported as  freight  upon  railways  and  rivers,  and  their  carriers 
held  to  the  responsibility  of  insurers,  they  should  suffer  them- 
selves to  be  handled  as  freight,  and  wait  in  their  seats  till 
they  can  be  landed  upon  the  platform  by  the  agents  of  the 
transporters.  Where  intelligence  exists,  however,  there  mast 
be  accountability  to  itself  at  least,  for  the  consequences  of 
its  own  imprudence.  While  we  hold  that  railway  companies 
should  l>e  held  to  the  full  measure  of  their  responsibilities, 
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yet  it  mast  be  admitted  that  their  basiness  is  of  incalculable 
advantage  to  the  pablic  They  should  be  made  to  suffer,  in 
damages,  for  their  own  negligence  or  mismanagement,  where 
it  is  proved,  bat  it  is  the  daty  of  courts  to  hold  the  scales  of 
justice  oven  in  the  trial  of  their  causes,  where  juries  are  so 
liable  to  be  led  astray  by  prejudice  against  them,  or  by  sympa- 
thy and  favor  for  the  private  citizen. 

Cartter,  Oh.  J.,  dissenting. 
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LEIGH  ROBINSON,  RECEIVER  IN  THE  SUIT  OF 
GEORGE  W.  FARANT  BT  AL.,  VALIOIA  FARANT 
ET  AL.,  VS.  EMILY  C.  WRIGHT. 

In  Equity.— No.  3456. 

A  wooden  bailding  standing  upon  blocks  and  rollers  so  that  it  coald  be 
removed  without  disturbing  the  freehold,  and  which  was  built  for  the 
purpose  of  removal  if  necessary,  may  be  regarded  as  a  movable  fix- 
ture, and  the  personal  property  of  the  tenant. 

STATEMENT  OF  THE  CASE. 

This  is  a  bill  in  equity  filed  on  behalf  of  certain  infants,  by 
their  next  friend,  for  the  partition  or  sale  of  lot  17,  square 
269,  in  the  city  of  Washington,  in  which  the  infants  have  an 
interest  in  common  with  adults.  On  December  3, 1873,  an 
order  was  made  that  the  auditor  take  testimony  as  to  the 
condition  of  the  property,  and  to  report  as  to  whether  the 
premises  were  susceptible  of  partition,  or  whether  it  would 
be  for  the  interest  of  the  infant  complainants  that  the  prop- 
erty in  question  be  sold  for  the  purpose  of  disbursing  the 
proceeds  among  the  parties  interested.  A  sale  was  recom- 
mended by  the  auditor,  and  a  decree  was  made  in  accord- 
ance therewith,  and  also  appointing  Leigh  Bobinson  trustee 
to  make  the  sale,  and  to  rent  the  property,  and  collect  the 
rents.  On  the  premises  there  had  been  placed  a  dwelling- 
house,  erected  by  one  Lewis  W.  Conner,  who  had  sold 
the  said  house  about  a  year  prior  to  the  commencement 
of  this  suit,  to  Emily  G.  Wright.  The  trustee  demanded 
rent  from  her  which  she  declined  to  pay.  The  trustee  then 
obtained  an  order  of  court  appointing  him  receiver  of  the 
rents  and  profits  of  the  property,  and  ordering  said  Emily  C. 
Wright  to  attorn  and  pay  him  such  rents  as  had  accrued  as 
well  as  those  that  might  thereafter  become  due,  unless  she 
should  show  cause  why  she  should  not  so  attorn.  This  order 
was  made  absolute.  After  various  other  proceedings  in  the 
cause,  it  coming  to  the  knowledge  of  the  receiver  that  said 
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Emily  C.  Wright  was  preparing  to  remove  the  bouse,  he  ob- 
taiueil  au  order  ou  the  16th  of  December,  1874,  restraining 
8ach  removal,  and  whreh  order  was  returnable  on  the  19th  of 
the  same  month.  Ou  the  day  before  that  set  for  the  hearing, 
the  said  Lewis  W.  Conner  and  Emily  C.  Wright  engaged  in 
the  removal  of  said  house,  and  it  was  thereupon  ordered  by 
the  court  that  they  be  attached  for  contempt  of  court. 

On  the  day  set  for  the  hearing  of  the  injunction,  the  an- 
swer of  Emily  C.  Wright  was  read,  alleging  "that  the  house 
on  lot  17,  square  29G,  never  was  placed  upon  piles  as  alleged, 
and  pinned  to  the  ground,  but  is  and  always  has  been  free 
from  said  lots,  and  purchased  with  her  own  money  f  that 
**no  copy  of  said  bill  or  petition  has  been  served  upon  her, 
her  attorney  of  record,  as  the  rules  of  this  honorable  court 
[uire;"  that  "said  writ  has  been  granted  ex  parte  without 
lotice  of  such  application  to  defendant  or  her  attorney;" 
•hat  "defendant  had  acted  in  good  faith  and  upon  what  she 
^3elieved,  upon  the  information  she  was  able  to  obtain,  was 
le  right  of  the  matter.'^ 
To  this  were  added — 

1st.  The  afiSdavit  of  L.  W.  Conner,  that  he  built  said  house, 
md  built  it  for  the  purpose  of  removal,  if  necessary ;  and 
Hhat,  something  more  than  a  year  ago,  and  prior  to  the 
)ringing  of  this  suit,  he  sold  the  house,  improvements,  and 
right  of  possession  to  Mrs.  Emily  C,  Wright,''  and  further 
alleging  misinformation  as  the  cause  of  his  disobedience  to 
■^ht*  order  of  the  court. 

2d.  The  affidavit  of  Geo.  F.  Rider  that,  some  time  during 
Wnne  or  July  last  past,  Leigh  Robinson,  trustee,  stated  to 
liim,  during  the  transaction  of  other  business,  that  he  pur- 
chased the  realty,  to  wit,  lot  17,  square  296,  without  knowing 
that  there  was  any  house  thereon,  and  that  he  had  thus  ac- 
<juired  it  without  paying  money  therefor. 

3d.  The  affidavit  of  Joseph  Murdock,  "that  the  said  house 
was,  when  I  was  called,  standing  ou  blocks  or  rollers  f  and 
farther,  "  that  to  remove  this  house  in  a  proper  manner, 
would  require  about  one  week  of  time." 

Upon  this  showing  Mr.  Justice  Wylie  dissolved  the  in- 
janction  and  ordered  that  Emily  C.  Wright  be  allowed  to 
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remove  said  honse;  and  the  case  is  now  here  open  an  appeal 
from  this  order. 

Leigh  Robinson  for  the  receiver. 

Belva  A,  Locktcood  for  Emily  C.  Wright. 


By  the  court : 

The  proofs  on  the  hearing  for  the  attachment  and  injunc- 
tion against  Emily  C.  Wright  very  clearly  show  that  the 
house  in  question  had  been  purchased  by  her  tVom  Mr.  Con- 
ner, and  paid  for  with  her  own  money  and  in  perfect  good 
faith.  She  was  not  a  formal  party  to  the  suit,  and  it  may 
well  be  questioned  whether  the  proceedings  against  her  were 
not  all  irregular.  She  explained  her  alleged  contempt  to  the 
satisfaction  of  the  court  below ;  and  that  matter  is  not 
properly  before  us  for  review.  She  claimed  ownership  of 
the  buildings,  and  a  title  to  property  cannot  be  divested  with- 
out due  process  of  law.  But  aside  from  this,  it  appears  that 
the  lot  of  ground  was  unimproved  when  the  house  was 
placed  upon  it ;  that  it  was  a  frame  house  built  for  the  pur- 
pose of  removal,  if  necessary ;  and  that  it  was  not  fastened 
to  the  ground  by  pins  or  stakes,  but  stood  upon  blocks  or 
rollers,  so  that  it  could  be  removed  without  disturbing  the 
freehold. 

Now,  although  it  is  settled  law  that  real  estate  embraces 
all  additions  of  a  permanent  character  as  forming  part  of 
the  land ;  still  an  improvement,  like  the  building  under  con- 
sideration, we  are  inclined  to  regard  as  a  movable  fixture, 
and  may  be,  consistently  with  the  rule  of  law  referred  to,  held 
to  be  the  personal  property  of  the  tenant.  With  this  view 
we  think  the  order  appealed  from  ought  to  be  afiirmed. 
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CHARLES  FORD  AND  SAMUEL  FORD,  DOING  BUSI- 
NESS  UNDER  THE  FIRM-NAME  AND  STYLE  OF 
FORD  &  BRO.,  vs.  GEO.  G.  CORNISH. 

At  Law.— No.  12461. 

I.  When  tbe  declaration  in  an.  action  at  law  is  upon  an  account  annexed 

thereto,  and  the  same  is  dniy  veritied,  judgment  will  be  entered  for 
the  amount  due  under  the  75th  rule,  when  the  verification  to  the 
plea  rests  upon  a  vague  and  general  denial,  and  fails  to  show  the 
particulars  of  the  defense  relied  upon. 

II.  The  court,  upon  a  motion  to  vacate  such  judgment,  will  lay  stress 
upon  the  fact  that  defendant's  attorney  was  in  the  court-room  when 
the  motion  was  presented,  and  interposed  no  objection. 

III.  The  motion  to  vacate  such  a  judgment  ought  to  be  made  at  the  same 
term  it  is  entered.    OuN,  J. 

STATEMENT   OF  THE  CASE. 

This  is  an  appeal  from- an  order  overraling  a  motion  made 
at  the  circuit  to  set  aside  a  judgment  entered  in  this  cause 
under  the  75th  common-law  rule  of  the  court. 

The  declaration  sets  up  an  order  accepted  by  the  defendant 
in  the  words  and  figures  following : 

"  Washington,  D.  C, 

'' February  12, 1873. 
**G.  G.  COBNISH  : 

"  SiB :  Please  pay  Messrs.  Ford  &  Bro.  out  of  third  and 
final  payment  due  me  on  completion  of  your  two  houses  on 
D  street,  near  New  Jersey  avenue,  according  to  contract,  for 
10,000  merchantable  brick,  or  enough  to  complete  same;  and 
also  their  bill  for  front  brick  furnished  at  the  same  place." 

"C.  H.  HOLDEN. 
"Accepted. 

"G.  G.  CORNISH.'^ 

The  common  counts  are  added,  and  accompanying  them 
is  an  account  or  bill  of  particulars  of  the  kind  and  quantity  of 
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bricks  which  had  been  furnished  by  plaintiff  upon  said  draft 
or  acceptance,  and  a  balance  of  $134.50  is  claimed  to  be  due 
and  unpaid. 

The  declaration  was  verified  by  the  affidavit  of  one  of  the 
plaintiffs,  ^^  who,  being  first  duly  sworn  according  to  law, 
deposes  and  says  that  he  is  one  of  the  plaintiffs  in  the  above- 
entitled  cause,  and  that  the  account  hereto  annexed  as  stated 
is  just  and  true,  as  he  is  informed  and  believes ;  and  that  the 
amount  claimed  thereby,  $434,50,  is  justly  payable  by  the 
«aid  defendant,  O.  O.  Cornish,  to  the  said  plaintiffs,  Charles 
Pord  and  Samuel  Ford,  with  interest  from  the  1st  day  of 
Decenber,  1873,  exclusive  of  all  set-offs  and  just  grounds  of 
defense.^ 

The  plea  of  defendant  merely  states  that  he  never  was 
indebted  as  alleged,  and  is  verified  by  his  own  affidavit,  as 
follows : 

"On  this  1st  day  of  June,  A.  D.  1874,  personally  appeared 
before  me,  clerk  of  the  supreme  court  of  the  District 
of  Columbia,  G.  G.  Cornish,  the  defendant  in  the  above- 
entitled  cause,  who,  being  duly  sworn  according  to  law, 
deposes  and  says  that  the  above  plea  is  true,  and  that  the 
plaintiffs  have  no  right  to  any  part  of  the  money  claimed  in 
their  declaration. 

"  GEORGE  G.  CORNISH.^ 

On  the  Ist  day  of  June,  1874,  a  judgment  was  entered  in 
favor  of  the  plaintiffs  for  the  amount  of  the  demand,  for  want 
of  a  sufficient  verification  to  the  plea  under  the  75th  rule  of 
eourt.  A  motion  was  made  at  the  October  term  of  said  cir- 
cuit court  to  vacate  said  judgment;  and  affidavits  were  read 
in  support  of  and  in  opposition  to  said  application ,  and  on 
November  24,  1874,  the  same  was  overruled,  and  the  defend- 
ants took  an  appeal  to  the  general  term. 


J.  K.  Ford  J  attorney  for  plaintiff. 
J.  DanielSj  contra. 
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By  the  court : 

We  are  of  the  opiDion  that  the  verification  of  the  declara- 
tion is  in  compliance  with  the  rale  referred  to,  but  that  the 
plea  is  not. 

The  latter  only  sets  up  a  vague  and  general  denial,  and 
iails  to  show  the  particulars  of  the  defense  relied  upon.  We 
also  lay  stress  upon  the  foot  that  defendant's  attorney  seems 
to  have  been  in  court  when  the  motion  was  presented  for 
judgment,  and  interposed  no  objection. 
The  order  appealed  from  must  be  affirmed. 

Olin,  J.,  was  of  opinion  that  the  motion  to  vacate  the 
judgment  ought  to  have  been  made  at  the  same  term  it 
^as  entered,  and  that  it  could  not  be  entertained  at  any  sub- 
^uent  term  of  the  court  below. 
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HARRIS JN   M.  DB  HART  ET  AL.  vs.  WILLIAM   W. 

DEAN  ET   AL. 

In  Equity.— No.  3487. 

I.  The  circnmstaQoes  required  to  create  an  estate  by  cartesy  are  marriage, 

seizin  of  the  wife,  issue  born  alive,  and  the  death  of  the  'wife;  and 
where  the  langnaf^e  of  the  habendum  clause,  in  a  conveyance  of  real' 
estate  to  a  married  woman,  was  ^*  To  have  and  to  hold  the  aaid  pieces 
or  parcels  of  ground  unto  the  said  party  of  the  second  part,  her  heirs 
and  assigns,  to  h&r  and  their  sole  vse,  benefit,  and  behoof  forever,"  and 
all  of  the  foregoing  circumstances  had  transpired,  it  was  held  that 
the  husband  had  an  estate  as  tenant  by  the  curtesy. 

II.  The  act  of  Congresfi  for  the  protection  of  the  rights  of  married  women 
in  this  District,  so  far  as  regards  the  rights  of  the  husband  in  the  real 
estate  of  his  wife,  is  not  retroactive,  and  applies  only  in  reference  to 
property  acquired  after  the  passage  of  thQ  act. 

The  facts  are  stated  in  tbe  opinion  of  the  court. 

F.  W.  Jones  for  complainant. 

James  8.  Hdwards  for  defendant  W.  W.  Dean. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  oonrt : 

Appeal  from  the  decree  of  Jastice  Wylib,  holding  the 
special  term. 

The  facts  andispated  in  this  case,  so  far  as  the  same  are 
material,  may  be  simply  stated  as  follows : 

On  the  2d  of  September,  1867,  a  conveyance  was  made  of 
certain  real  estate,  situated  in  this  District,  to  Mary  E.  J.  Dean, 
the  wife  of  William  W.  Dean.  In  this  deed  of  conveyance  it 
is  recited  that  the  parties  of  the  first  part,  (the  grantors,)  for 
the  consideration  of  $2,475,  have  granted,  bargained,  sold, 
aliened,  enfeoffed,  released,  and  conveyed,  and  do  by  these 
presents  grant,  bargain,  sell,  alien,  enfeoff,  release,  and  con- 
vey, unto  the  said  party  of  the  second  part,  (Mary  E.  J.  Dean,) 
her  heirs  and  assigns  forever,  all  those,  &c.,  (describing  the 
premises  conveyed.)    In  what  is  called  tbe  habendum  clause 
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of  the  deed  we  find  the  following  language  :  ^^  To  have  and  to 
hold  the  said  pieces  or  parcels  of  ground  and  premises  and 
appurtenances  unto  the  said  party  of  the  second  part,  her 
heirs  and  assigns,  to  her  and  their  sole  use,  benefit,  and  behoof 
forever  :'^ 

Then  follows  covenants  of  warranty  of  title  in  the  grantors 
and  covenants  for  further  assurance. 

It  will,  therefore,  be  seen  that  this  deed  of  conveyance 
vested  in  Mrs.  Mary  E.  J.  Dean  and  her  heirs  an  estate  of  in- 
heritance in  fee-simple. 

It  further  appears  in  the  case  that,  upon  the  execution  of 
this  deed  of  conveyance,  Mrs.  Dean's  husband  and  children 
went  into  occupancy  of  the  premises  granted  them,  she  thus 
having  seizin  by  law  and  in  deed. 

Thus  matters  remained  until  the  fall  of  1870,  when  William 
W.  Dean  became  insane,  and  was  removed  to  the  Govern- 
ment Hospital  for  the  Insane,  and  has  been  there  ever  since 
confined. 

On  the  4th  of  April,  1872,  Mrs.  Dean  executed  a  deed  of 
trast  to  F.  W.  Jones,  to  secure  the  payment  of  about  $3,000 
to  one  Mark  Young,  her  husband  not  being  competent  to 
contract,  and  no  one  authorized  on  his  behalf  joined  in  such 
conveyance. 

On  the  6th  of  December,  1872,  Mrs.  Dean  died,  but  left 
surviving  her  husband  and  two  children,  born  of  the  mar- 
riage,  having  made  her  last  will  and  testament,  whereby  she 
devised,  or  attempted  to  devise,  the  said  property  to  her 
brother-in-law,  B.  W.  De  Hart,  upon  certain  trusts,  with 
power  to  sell  the  same  if  at  any  time  he  should  think  it  for 
the  interest  of  her  children.  De  Hart  was  also  appointed 
her  executor,  and  duly  qualified.  On  the  17th  of  November, 
18739  a  bill  in  equity  was  filed ;  the  complainants  were  Har- 
rison M.  De  Hart,  guardian  of  Mary  M.  and  William  O.  Dean, 
Sarah  O.  De  Hart  and  Harrison  M.  De  Hart,  her  husband, 
Amelia  B.  Crosby  and  her  husband,  Henry  B.  Crosby,  and 
John  H.  Kaufman. 

The  defendants  to  the  bill  were,  William  W.  Dean,  the 
husband  of  the  grantee  in  the  deed;  Mary  M.  and  William  O. 
I>ean,  minor  children  of  the  said  William  W.  Dean  and  Mary, 
his  wife }  Mark  Young  and  Fred.  W.  Jones,  trustees. 
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This  bill  further  states  that  the  defendaut,  William  W. 
Dean,  was  the  husband  of  the  said  Mary  E.  J.  Dean  ;  and 
that  Mary  and  William  O.  Dean  are  the  children  and  only 
heirs  at  law  of  Mary  E.  J.  Dean  ;  and  that  the  trustee,  De 
Hart,  under  the  will  of  Mary  E.  J.  Dean,  attempted  to  make 
sale  of  the  property  conveyed  to  her  by  the  deed  first  men- 
tioned, and  obtained  an  offer  at  a  fair  price ;  but  that  the 
purchaser  refused,  under  legal  advice,  to  take  the  title,  as  I 
think  he  well  might. 

Under  this  bill  thus  filed  by  De  Hart  such  proceedings 
were  had  that  a  sale  of  the  property  was  decreed  on  the  16th 
of  December,  1873,  and  that  sale  was  ratified  three  days 
thereafter.  The  cause  was  then  referred  to  the  auditor,  with 
instructions  to  state  the  trustee  Joneses  account,  and  to 
make  distribution  of  the  fund  arising  from  the  sale  of  the 
property. 

On  the  24:th  of  February,  1874,  the  auditor  filed  bis  report, 
wherein,  among  other  things,  he  says  : 

'•  Regarding  the  said  William  W.  Dean  as  tenant  by  the 
curtesy  of  said  real  estate,  I  have  allowed  him  the  value  of 
his  said  tenancy  from  the  proceeds  of  the  sale." 

The  amount  of  this  allowance  was  $1,250.72,  which)  if 
deducted  from  the  amount  received  on  the  sale  of  the  prop- 
erty, did  not  leave  a  sufficient  sum  to  pay  Young's  loan  to 
Mrs.  Dean,  made  to  enable  her  to  add  on  an  additional  story  to 
the  house.  The  report  of  the  auditor  was  excepted  to  by 
Young  and  other  creditors  of  Mrs.  Dean;  the  court  sustained 
the  exceptions,  and  a  decree  was  passed,  which  virtually 
deprived  the  husband  of  his  estate  by  the  curtesy,  and  his 
infant  children,  by  his  wife,  Mary  Dean,  of  a  home. 

On  examining  the  proofs  in  the  case,  I  think  it  clearly  ap- 
l)ears  that  Dean,  the  husband,  paid  from  his  own  funds  and 
earnings  the  entire  purchase-price  of  this  property,  The- 
husbaud,  not  being  indebted  at  this  time,  did,  as  many  prn 
dent  heads  of  families  do,  purchase  and  pay  for  this  property^ 
and  directed  the  conveyance  to  his  wife  and  her  heirs  forever, 
thus  securing  to  her  and  their  two  children  a  home. 

Upon  this  state  of  facts  two  questions  naturally  arise : 

1st.  Whether  De  Hart  could  file  a  bill  in  chancery  against 
the  lunatic  husband  and  against  his  two  infant  wards. 
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<1.  Whether  William  W.  Dean  had  an  estate  as  tenant  by 
tlx^^  cnrtesy. 

.  very  interesting  question  arises  nnder  the  first  point : 
ther  Mrs.  Dean  could  make  any  will,  agreement,  or  con- 


t;ir^»,^3t  in  reference  to  property  acquired  by  her,  before  the  psis^ 
&Sk.^iC^  of  the  married  woman's  act  in  this  District.    My  opinion 
is    ^fcliat  the  act  only  applies  in  reference  to  property  acquired 
s^f^^^r  the  passage  of  that  act ;  in  other  words,  the  act  was  not 
r'e'i:;'K:x)active ;  however  that  may  be,  it  is  not  necessary  to  con- 
^r  that  question  in  this  case, 
'he  justice  holding  the  special  term  decided  that  William 
.   Dean,  the  husband,  had  no  estate  by  curtesy.    To  create 
estate  by  curtesy  Littleton  says  four  circumstances  are 
t^^i^lutely  required  for  the  existence  of  this  estate,  namely, 
marriage;  2d,  seizin  of  the  wife;  3d,  issue ;  4tb,  death  of 
wife.    (Curtis  Digest,  title  V,  Curtesy,  chap.  1,  §  4,  6th 
;e,  140.)     Tenancy  by  the  curtesy,  says  Kent,  vol.  4, 
:e  27,  is  an  estate  for  life,  created  by  the  act  of  the  law^ 
en  a  man  marries  a  woman  seized  at  any  time  during  the 
erture  of  an  estate  of  inheritance,  in  severalty,  in  collar- 
ary,  or  in  common,  and  hath  issue  by  her,  born  alive,  and 
ich  might  by  possibility  inherit  the  same  estate  as  heir  to  the 
'e,  and  the  wife  dies  in  the  life-time  of  the  husband,  he 
the  land  during  his  life  by  the  curtesy  in  England,  and 
s  immaterial  whether  the  issue  be  living  at  the  time  of  the 
in  or  at  the  death  of  the  wifCj  or  whether  it  was  born  at  or 
bre  or  after  the  seizin.    Seizin  is  of  two  kinds :  seizin  in 
^^^^^w  arises  when  the  grantor  of  real  estate  gives  the  right  of 
¥^i^"^sent  possession   to  the  grantee ;  seizin  in  deed  is  the 
5^€it.aal  possession  of  freehold  estate.    (§  4,  Kent's  Commenta- 
ries, 586;  1  Hillard  on  Real  Property,  83,  83  ;  2  Burril,  920, 
^itle  Seizin.)    By  the  common  law  of  England,  to  entitle 
^  iiQsband  to  curtesy  in  the  estate  of  his  wife,  it  was  nec- 
essary that  she  should  be  seized  during  coverture,  in  law 
^^<i  in  deed,  but  that  rule  does  not  prevail  in  any  State  of 
^be  Union,  so  far  as  I  can  discover ;  it  is  usually  held  that  a 
^izio  in  law  by  the  wife  during  coverture  would  be  suffi- 
^^^nt  to  entitle  the  husband  to  an  estate  by  curtesy,  unless 
the  property  was  held  at  the  time  adversely, 
k  ^o  one  looking  at  this  deed  of  conveyance  to  Mrs.  Dean 

\ 
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can  fail  to  see  bat  that  it  conveys  to  ber  and  her  heirs  an 
estate  of  inheritance  in  fee-simple.  There  is  no  dispute  that, 
upon  execution  of  the  deed,  the  husband  and  wife  entered 
into  the  possession  of  these  premises,  and  continued  their 
occupancy  until  the  death  of  the  wife,  nor  that  the  wife  is 
dead,  and  the  children  of  the  wife  and  the  husband  %Te  still 
living. 

Here,  then,  are  all  the  facts  undisputed  which  create  an 
estate  of  tenant  by  the  curtesy:  1st,  marriage ;  2d,  issue  born 
alive ;  3d,  an  estate  of  inheritance  with  seizin  in  law  and  in 
deed ;  4th,  death  of  the  wife.  If  these  facts  do  not  give  the 
husband  an  estate  by  the  curtesy,  he  never  can  have  such 
estate. 

The  decree  in  this  case,  I  think,  should  be  reversed,  and 
the  bill  ordered  to  be  dismissed,  for  want  of  jurisdiction  of 
the  court  at  special  term  to  make  any  decree  for  the  sale  of 
the  property  in  question ;  and  that  the  complainant  pay  the 
costs  of  the  suit. 

• 

Mr.  Justice  Wylie  dissented,  and  stated  his  opinion  to 
be  that  where  the  conveyance  to  the  wife  is  expressed  to  be 
for  her  sole  use  and  benefit,  as  in  this  case,  she  took  the 
property  unaffected  by  the  marital  right  of  the  husband,  and 
that  consequently  a  creditor  who  had  advanced  money  to 
the  wife  for  the  improvement  of  the  property,  and  taken 
security  from  her  alone  thereon,  was  not  to  be  postponed  to 
the  curtesy  of  the  husband. 
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DSAU  PICKRELL  AND  AD0LPHCJ3  H.  PICKRELL, 
TRADING  UNDER  THE  NAME  OF  E.  PICKRELL 
&  CO.,  vs.  E.  F.  ZBLL  AND  MARY  H.  ZBLL,  HIS 
WIFE,  GEORGE  E.  KIRBY,  TRUSTEE,  WILLIAM 
B.  RBILLY,  AND  ELLEN  BRAWNER. 

In  Equity. — No.  3151. 

A  t^tntui  que  trust  has  not  snch  an  interest  in  the  trast  estate  as  a  court 

of  equity  will  apply  to  the  discharge  of  a  jodgmont  debt,  when  the 

rents,  issues,  and  profits  thereof  are  directed  by  the  deed  creating  the 

tmst  to  be  applied  to  the  support,  maintenanco,  and  education  of  his 

children. 

STATEMENT  OF  THE  CASE. 

The  plaintiflfs  state  their  case  as  follows : 

XUey  sold  to  the  defendauts,  E.  F.  Zoll  and  Mary  H.  Zell, 
hiftj  wife,  a  lot  of  lamber  and  materials  to  build  and  erect  a 
"^«i4ic  upon  the  premises,  being  part  of  lot  14,  in  square  437, 
^^^t^tiing  on  Seventh  street,  south  25  feet  and  running  back 
^^  ^e^et  deep;  that  the  said  E.  F.  Zell  and  Mary  H.  Zell  gave 
^"^ir*  promissory  note  to  the  plaintiffs  for  the  sum  of  $653, 
^^^'^     dated  4th  of  February,  1870,  and  payable  five  months 


^■^^•^r*  date,  but  did  not  pay  the  same;  that  the  plaintiffs  in 

f^^Oted  suit  on  the  law  side  of  said  court  and  recovered 

J^cl^ment  for  their  claim,  on  which  execution  was  issued,  and 

^^vtxned  by  the  marshal  nulla  hona^  when  the  said  plaintiffs 

*^<l  a  bill  in  equity  to  obtain  a  decree  for  the  sale  of  the  life 

^^t^^te  of  the  said  E.  F.  Zell  and  Mary  H.  Zell,  or  either  of 

^^Xn,  in  said  premises,  to  satisfy  said  judgment,  or  to  sell 

^*^54tever  interest  they  may  hold  in  said  premises. 

the  bill  was  taken  pro  confesso  against  all  the  defendants, 

^^0.  on  bi'ing  set  for  final  hearing,  was  submitted  to  the  con- 

^^Ueration  of  the  court,  upon  original  bill  and  exhibits  there- 

^  and  amended  bill.    The  court  decreed  "  that  the  property 

^ugbt  to  be  subjected  to  the  debts  of  Zell  and  his  wife  is 

^ot  liable  therefor.    It  is  ordered  that  the  decree  j>ro  confesso 

^  set  aside,  and  that  the  bill  be  dismissed  ;"  from  which 

<lecree  the  plaintiffs  appeal  to  the  court  in  general  term. 

5d 
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The  clause  in  the  deed  of  trust  upon  which  the  question 
arises  made  by  Hugh  B.  Sweeney  to  George  E.  Kirk,  trustee^ 
is  as  follows:  ** Together  with  the  buildings,  improvements, 
rights,  privile£:es,  and  appurtenances  thereunto  belonging,  in 
trust  for  Mary  H.  Zell,  the  wife  of  Enoch  F.  Zell,  and  the 
children  of  the  said  Mary  H.  Zell,  and  any  other  child  or 
children  hereafter  begotten  between  said  Enoch  F.  and  Mary 
fl.,  and  to  and  for  no  other  use,  intent,  and  purpose  whatever. 
That  is  to  say,  that  the  said  Kirk,  his  heirs  and  assigns,  shall 
and  will  permit  said  Zell  to  use  and  enjoy  the  same,  together 
with  the  buildings,  improvements,  and  appurtenances,  rents, 
issues,  and  profits  thereof  arising,  for  and  during  his  natural 
life ;  and  after  his  death,  to  hold  the  same  in  trust  as  afore- 
said until  the  whole  of  said  children,  as  aforesaid,  shall 
arrive  at  the  age  of  21  years ;  and  to  apply  the  rents,  issues, 
and  protits  arising  therefrom  to  the  support,  maintenance^ 
and  education  of  said  children  or  child  as  aforesaid ;  and 
upon  this  further  trust,  that  he,  the  said  Kirk,  his  heirs  and 
assigns,  at  the  request  and  direction  of  the  said  Mary  H.  Zell,. 
shall  at  all  times  hereafter,  prior  to  the  said  children  or  child 
arriving  at  the  age  of  21  years,  dispose  of  said  land  and 
premises  for  the  joint  benefit  of  said  Mary  H.  Zell  and  said 
children  or  child,  as  aforesaid,  without  any  interference  of 
the  said  Enoch  F.  Zell,  and  to  convey  the  same  to  the  pur- 
chaser and  purchasers,  she,  the  said  Mary  H.  Zell,  goings 
thereon,  and  from  the  proceeds  therefrom  to  purchase  some 
other  property  or  invest  otherwise,  as  the  said  Mary  H.  shall 
designate,  and  hold  the  same  in  trust  as  aforesaid,  or  hold 
the  proceeds  for  the  benefit  of  the  parties  aforesaid." 

B,  P.  Jackson  for  complainants. 
No  appearance  for  defendants. 

Mr.  Justice  MaoArthur  delivered  the  opinion  of  the  court : 

In  Starr  vs.  Keefer^  (1  Mac  A.,  166,)  we  decided  where  a 
deed  of  trust  directed  the  trustee  to  permit  the  cestui  que 
trust  to  eqjoy  the  rents,  issues  and  profits,  arising  from 
the  trust  estate  during  his  life,  and  to  apply  the  same  to 
the  support,  maintenance,  and  education  of  his  children. 
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that;  such  cestui  que  trust  had  not  au  interest  in  the  property 
whicb  a  coart  of  eqaity  could  apply  to  the  satisfaction  of  a 
jacl^Txient  debt.    The  complainant  here  seeks  for  the  same 
relief  upon  a  deed  of  trast  similar  in  all  respects.    The  clauses 
upon  \i7hich  the  question  arises  in  both  deeds  are  substan- 
tially   alike;  and  the  decision  then  made  must  therefore 
govern  in  the  present  case.    The  effect  of  granting  the  com- 
plainant's prayer  would  be  to  divert  the  rents  and  profits  of 
tbe  estate  from  the  purposes  for  which  the  trust  was  created, 
VIZ,  the  support  and  education  of  the  children.    It  was  mani- 
festly the  design  of  the  grantor  to  provide  a  fund  for  this 
purpose,  and  he  simply  gave  the  administration  of  his  bounty 
to  their  parents  and  natural  guardians.    The  court  cannot 
deprive  them  of  this  valuable  privilege  for  the  purpose  of 
enforcing  a  judgment  with  which  they  have  no  connection, 
^e  cannot  execute  the  trust  as  if  it  were  for  the  sole  benefit 
of  the  defendants  without  prejudice  if  not  gross  injustice  to 
the  nghts  of  the  children.    The  consequence  is  that  the 
<lecre€5  appealed  from  must  be  affirmed. 


L 
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EDWARD  C.  CARRINGTON,  ELIA8  RASHER,  AND 
CAROLINE  RASHER,  vs.  EDWARD  T.  SWEEJ^Y 
AND  JAMES  A.  SWEENY. 

•  In  Equity.— No.  3915. 

I.  An  Appeal  does  oot  perpetuate  an  ipj unction  which  the  special  term 

has  refused  to  grant. 

II.  An  appeal  to  the  general  term  does  not  keep  a  mere  preliminary  re- 

straining order  in  full  force  and  effect  after  the  injunction  is  granted 
or  refused. 

STATEMENT  OF  THE  CASE. 

An  order  was  issaed  in  tbis  case  requiring  the  defendants 
to  show  caase  wby  tbey  should  not  be  attached  for  an  alleged 
contempt  of  court,  in  disobeying  a  restraining  order  made  by 
the  justice  holding  the  equity  term. 

The  complainants  filed  their  bill  on  the  10th  day  of  Sep- 
tember, 1874,  and  at  the  same  time  obtained  an  order  that 
the  defendants  show  cause  why  an  injunction  should  not 
issue  against  them,  and  enjoining  them  in  the  meantime 
from  committing  certain  acts  of  trespass  upon  the  com- 
plainant's property  which  were  alleged  in  the  bill.  On  the 
hearing  of  the  application  (which  was  the  refurn-day  of  the 
said  order)  for  the  injunction,  the  court  refused  to  grant  it, 
and  discharged  the  order  to  show  cause.  From  this  decision 
the  complainants  appealed  to  the  general  term,  and  filed  their 
undertaking  in  the  cause  upon  the  theory  that  it  would  oper- 
ate as  a  supersedeas  of  any  proceeding  on  the  part  of  the  de- 
fendants. And  the  defendants,  on  the  other  hand,  proceeded 
with  the  work  from  which  they  had  been  restrained,  suppos- 
ing they  were  at  liberty  to  do  so  notwithstanding  the  appeal. 

The  complainants  then  obtained  from  the  court  in  general 
term  an  order  that  the  defendants  show  cause  why  they 
should  not  be  punished  for  contempt  of  court  in  renewing  the 
alleged  acts  of  trespass  after  the  appeal  was  taken.     And 

they  contended  that  theappeal  kept  the  preliminary  restraining 
order  in  full  force  and  effect. 
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The  coart  were  unanimouBly  of  opinion  that  sach  was 
not  the  case;  that  whether  the  injunction  is  granted  or  re- 
fused, it  is  the  end  of  the  preliminary  order ;  and  that  the 
appeal  cannot  be  considered  as  establishing  an  injanction 
when  the  special  term  had  refused  to  grant  it.  The  rule  to 
£bow  cause  was  discharged. 


Carrington  dh  Carrington  for  complainants. 
John  E.  Korris  for  defendant. 
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HILTON  ET  AL.  vs.  HILTON  ET  AL. 
In  Equity.— No.  3632. 

I.  A  devise  in  a  will "  of  all  that  part  of  lot  eight  (8)  of  Davidson's  sabdi  vison 
of  sqaare  two  handred  and  fifteen,  (215,)  fronting  on  Fourteenth 
street  west,  between  L  and  M  streets  north,  with  the  improvements; 
that  is  to  say,  one-half  of  the  said  lot  and  improvements  to  the  said 
Carberry  S.  Hilton  in  fee-simple,  and  the  remaining  half,  as  he  may 
choose,  to  him,  the  said  Carberry  S.  Hilton,  in  trnst  for  the  sole  nse 
and  benefit  of  his  said  children,  John  Percy  Hilton  and  Henry  Slicer 
Hilton,  in  fee-simple  to  be  eqnally  divided  between  them,"  was  con- 
strued to  carry  the  whole  of  the  lot  and  not  merely  the  half. 

n.  Where  the  will  directs  all  the  estate  to  be  sold  by  the  executors  for 
the  payment  of  legacies,  and  the  several  legatees  are  named,  and  the 
amount  each  is  to  receive  specified,  the  personal  estate  first  is  to  be 
exhausted,  and  the  real  estate  is  to  be  resorted  to  only  to  make  up 
for  any  deficiency  of  the  personal  for  these  purposes.  To  the  extent 
that  it  is  not  needed,  it  or  its  proceeds  go  to  the  heirs  at  law  when 
the  will  does  not  otherwise  dispose  of  it. 

III.  In  case  there  is  a  direction  to  sell  the  real  estate  for  the  purpose  of 
paying  particular  legacies  it  is  not  a  conversion  of  the  real  property 
into  personalty,  except  for  that  purpose  and  extent. 

STATEMENT  OP  THE  CASE. 

The  complainants  filed  their  bill  in  this  caase,  praying  for 
a  construction  of  the  will  of  the  late  John  P.  Hilton,  and  for 
the  purpose  of  declaring  the  trusts.  The  portion  of  the  will 
necessary  to  be  considered  reads  as  follows : 

^^  Item :  As  soon  aft<er  my  decease  as  possible,  I  direct  that 
my  debts  and  funeral  expenses  be  paid  out  of  any  portion  of 
my  estate  which  may  first  come  into  the  hands  of  my  execu- 
tors hereinafter  named. 

"  Item  :  Secondly,  I  direct  that  all  of  my  estate,  except  such 
as  is  hereinafter  otherwise  devised  and  bequeathed,  be  sold 
by  my  executors,  at  as  early  a  day  as  practicable,  upon  such 
terms  and  conditions  as  may  seem  best  in  their  judgment  for 
the  best  interest  of  all  herein  concerned,  and  that  the  pro- 
ceeds arising  therefrom  shall  be  divided  in  the  following  man- 
ner and  proportions,  as  they  are  first  herein  named,  written, 
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and  Bt;3ted,  as  far  as  tbe  amount  realized  from  the  sale  of  my 
said  estate  will  allow,  viz : 

'^  Item :  I  give  and  devise  unto  my  kind  and  obedient  son, 

Carberry  S.  Hilton,  and  my  grandchildren,  John  Percy  Hil- 

toa  and  Harry  Slicer  Hilton,  sons  of  Carberry  S.  Hilton,  all 

tbat  part  of  lot  eight  (8)  of  Davidson's  subdivision  of  square 

two  hundred  and  fifteen,  (215,)  fronting  on  14th  street  west, 

between  L  and  M  streets  north,  with  the  improvements ;  that 

's  to  say,  one-half  of  the  said  lot  and  improvements  to  the 

said  Carberry  S.  Hilton  in  fee-simple,  and  the  remaining  half, 

^®  he  may  choose,  to  him  the  said  Carberry  S.  Hilton,  in  trust, 

'or  the  sole  use  and  benefit  of  his  said  children,  John  Percy 

« ilton  and  Harry  Slicer  Hilton,  in  fee-simple,  to  be  equally 

divided  between  them." 

Tlien  follow  twenty-four  pecuniary  legacies,  amounting  in 
^«e  aggregate  to  $14,900,  including  the  following  legacies  to 
plaintiff's  children : 


«c 


^  Annie  T.  Smith,  for  self $2,500 

^  Annie  T.  Smith,  for  her  children 1, 000 

"^Un  Emory  Hilton 2, 000 

^^Un  Emory  Hilton's  children 2, 000 

^  '^^ra  R.  Morsell's  children 2, 000 

^^^  self 500 

Then  follows  this  clause : 

Item:  I  give  and  bequeath  unto  my  kind,  afiecliouateson, 

*"berry  S.  Hilton,  all  the  rest  and  residue  of  my  estate  of 

^ch  I  may  die  seized  and  possessed  which  is  not  herein 

^rwise  devised  and  bequeathed,  such  as  moneys,  bonds, 

^^^ks,  judgments,  notes,  household  furniture,  and  all  per- 

^^^al  effects  of  every  description,  and  not  herein  otherwise 

^^*^posed  of,  for  his  sole  use  and  benefit  and  that  of  his 

^^ildren." 

**ltem:  I  direct  that  the  rents  accumulating  from  my  estate, 

^^til  such  a  time  as  my  executors  shall  have  disposed  of  the 

SHrtie,  shall  be  distributed  as  follows:  After  deducting  all 

^^penses  for  repairs,  taxes,  and  insurance,  the  same  shall  be 

^lually  divided  among  my  four  children ;  namely,  Carberry 

^*  Hilton,  Annie  T.  Smith,  John  Emory  Hilton,  and  Laura 

^-  Morsell." 
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The  cause  was  certified  to  the  general  term  to  be  heard  in 
the  first  instance. 

Samuel  L,  Phillips  and  John  J.  Johnson  for  complainants. 

ESTATE  OF  THE  EXECUTORS. 

This  will  conveys  to  the  executors  an  estate  in  all  the  dece- 
dent's property,  coupled  with  the  trusts  of  paying  the  debta 
and  legacies. 

This  has  been  expressly  ruled  in  a  similar  case  of  Taylor 
vs.  Benham^  6  How.,  267. 

EXTENT  OP  THE  POWER  OP  EXECUTORS. 

The  trust  reposed  by  the  testator  in  the  executors  gives 
them  the  power  only  to  sell  suflficient  of  the  estate  to  pay  the 
debts  and  legacies,  notwithstanding  the  whole  estate  is  de- 
vised for  that  purpose.    Because — 

1.  It  is  a  geueral  rule  that  although  an  entire  property  is 
made  chargeable  with  legacies  and  debts,  still  no  more  will 
be  allowed,  as  a  general  rule,  to  be  sold  than  is  adequate  for 
this  purpose,  unless  a  clear  intent  of  the  testator  is  shown. 

Thus  it  has  been  held  that  '•  a  power  to  sell  given  to  an 
executor  becomes  imperative  when  the  estate  is  settled  or  all 
claims  are  presumptively  barred  by  lapse  of  time,  and  so 
where  no  object  remains  to  be  accomplished,  or  such  object 
has  become  impossible." 

Jackson  vs.  Jansen^  6  Johns.  K.,  73 ;  3  Cowan,  651 ;  22  Ohio, 
241 ;  1  De  G.,  M.  &  G.,  635. 

"In  this  view,  the  purposes  of  the  testator  must  be  ascer- 
tained from  the  whole  will,  and  the  objects  of  the  power  must 
be  considered  in  connection  with  the  power  itself.''    Ibid. 

**  Where  the  objects  of  the  trust  are  accomplished,  the 
trustee  may  be  eujoiued  by  a  court  of  equity  from  selling,  and 
an  iuterlocutory  injunction  will  be  continued  in  such  a  case^ 
notwithstanding  a  denial  in  the  answer,  if  the  case  is  doubt- 
ful, on  the  ground  of  irreparable  injury."  (Xeely  v.  Steely  1 
Bev.  Eq.  11.,  240.)  The  executors  cannot  sell  any  more  than 
will  be  necessary  to  pay  off'  the  legacies  remaining  after  the 
personal  property  shall  have  been  exhausted.  In  support  of 
this  proposition,  we  cite  the  court  to  6  Wall.,  page  471,  Doe^ 


ISTo.J  SuPEEME  Court,  D.  C.  73 


HllioB  el  ftl  Ts.  HlltOB  et  al. 


Lessee  of  Poore^  vs.  Canaidine.    Mr.  Justice  Swayne,  in  deliv- 
ering tbe  opinion  of  the  coart,  in  8pe«okin^  of  the  purposes 
and  objects  for  which  trustees  act,  says:  ''And  when  they  are 
satisfied,  the  estate  of  the  trustee  ceases  to  exist,  and  his  title 
becomes  extinct.    The  extent  and  duration  of  the  estate  are 
measured  by  the  objects  of  its  creation ;  ^  and  cites,  among 
others,  the  case  of  Webster  vs.  Cooper^  14  How.,  490.    Mr. 
Jarman  says:  "Trustees  take  exactly  the  estate  which  the 
purposes  of  the  tnist  require."    And  Chancellor  Kent,  in  his 
4th  Com.,  says :    "  The  general  rule  is  that  a  trust  estate  is 
'Jot   to  continue  beyond  the  period  required  by  the  purposes 
of  tHe  trust;  and  notwithstanding  the  devise  to  the  trustee 
and    their  heirs^  thoy  take  only  a  chattel  interest  where  the 
frus^tidoes  not  require  an  estate  of  higher  quality."    In  Oor- 
diil'i^    case,   Cro.  Bliz.,  31G,  it  is  stated  that  if  lands  be 
''uait.4Hl  by  deed,  to  hold  for  the  piymeut  of  debts  or  of  such 
'^ffs^cies  as  the  grantor  may  give  in  his  will,  the  grantee 
^*^^*ld  take  a  feehold  conditional,  dHrerminableon  thereijeipt 
^^  ^i^tfieieut  moneys  out  of  the  l?iid  for  the  pur[>oses  of  the 
^^^^5*^^.    While  treating  of  this  subject,  wo  c  innot  refrain  from 
^'^^  *»'^g  t!ie  case  of  Jacknon  vs.  Harrin^  in  8  Johns.,  144.     Mr. 
^"^  5* trice  Spinicer,  in  delivering  the  opinion  of  the  court,  says: 
^Tl^e  will  gives  the  premises  by  these  words:  'also  to  my 
*^^^1  c:^  ved  son,  Harr^'  Tlarris,  I  give  and  bequeath  all  this  certain 
»^>'t;    <->f  land  which  I  now  possess,  and  is  known  by  No.  130, 


'^•^^^ther  with  all  my  farming-utensils,  and  likewise  stock  be- 
^>ii  sing  to  my  estate;^  then,  after  some  specific  legacies,  are 
"^^*^  words, 'all  these  several  legacies,  before  mentioned,  are 


V^  paid  the  tirst  of  May,  1805,  all  of  which  is  to  be  raised 

^  levied  out  of  my  estate.'"     This  learned  judge  says: 

^^^me  stress  was  placed  on  the  word  'all,'  in  the  devise  of 

*i^  premises  to  Henry,  to  show  that  such  a  word  is  to  be  taken 

^^      descriptive  of  loadity  and  not  of  interest.     We  are  of 

^^i  Dion  that  Henry  Harris  took  only  a  life-estate  in  the  lauds. 

7-*^^  charge  here  is  on  the  testator's  estate  generally,  and  it 

^?^  lH)rts  his  property,  his  estate,  as  well  personal  as  real." 

*o^  learned  judge  further  adds:  "If  the  personalty,  there 

**  1-10  intent  shown  on  the  face  of  this  will  that  the  executors 

^y^uald  sell  the  whole  of  the  estate  irrespective  of  the  neces- 

^^^^'  to  pay  the  charges  imposed  upon  it." 
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This  intent  is  never  deemed,  as  shown  from  the  mere  fact 
that  all  of  the  testator's  est'^te  is  devised  to  be  sold  to  pay 
debts  and  legacies.  The  testator  at  the  time  of  making  his 
will  is  uncertain  how  long  he  may  live,  how  mnch  of  the  estate 
may  be  consumed  in  the  interval,  and,  as  a  consequence,  how 
far  it  will  be  ample  to  meet  his  bequests.  This  uncertainty 
is  exhibited  in  this  particular  case  by  the  fact  that  this  tes- 
tator declares  that  the  legacies  shall  be  paid  in  the  order 
named,  and  '^  as  far  as  the  amount  realized  from  the  sale  of 
ray  estate  will  allow,  viz : "  The  sole  object  of  the  testator 
was  the  payment  of  the  bequests  ^'  as  far  as  the  amount  re- 
alized from  the  sale  of  his  estate  will  allow,  and  for  this  pur- 
pose, and  this  alone,  he  directed  the  estate  to  be  sold  and  the 
whole  of  it,  if  necessary."  The  fact  that  the  whole  of  it  was 
to  be  sold,  if  necessary,  for  the  above  purpose,  is  no  evidence 
of  intention  that  it  all  should  be  sold,  if  it  should  be  found  un- 
unnecessary.  Besides,  if  the  testator  intended  that  no  legacies 
should  be  paid  at  all  events,  it  was  necessary  for  him  to  direct 
that  his  whole  estate  should  be  sold,  for  if  he  had  not,  the 
legacies  would  ooly  have  been  payable  out  of  the  personal 
property  of  the  decedent,  and  would  have  been  no  charge 
whatever  on  his  real  estate. 

Any  intention  of  the. testator  to  cause  nil  his  real  estate 
to  be  sold  irrespective  of  the  payment  of  the  legacies,  is  fur- 
ther rebutted  by  the  fact  that  the  second  clause  and  the  next 
to  the  last  clause,  which  clearly  show  that  a  propitious  sale 
without  regard  to  the  charges  of  the  will  was  not  contemplated, 
and  that  the  rents  of  the  entire  estate  were  to  be  equally 
divided  among  the  entire  children  until  the  property  should 
be  sold ;  and  that  this  sale  might  never  be  necessary,  for 
the  executors  were  to  keep  the  property  from  waste  by 
repairs,  and  to  pay  such  annual  assessments  as  taxes  and 
insurance ;  things  which  only  are  necessary  in  the  event  of 
the  expira:ion  of  long  periods  of  time. 

If  it  had  been  bis  intention  to  withdraw  entirely  his  real 
estate  from  his  children  and  subject  it  to  sale  in  order  to 
create  a  fund  of  personalty  and  not  to  liquidate  the  lega- 
cies, he  would  not  have  devised  the  rents  accruing  in  the 
mean  time  prior  to  sale,  but  would  have  subjected  the  real 
estate  from  the  date  of  liis  demise  also  to  their  payment. 
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and   tbas  have  carried  the  rents  as  well  before  the  sale  as 
t\ie  proceeds  of  sale  themselves. 

^t  18  therefore  apparent  that  theonly  intention  of  the  testator 
iu  cleclaring  that  "  all  of  my  estate  be  sold  by  my  executors 
^^  a^  early  a  day  as  practicable,  apon  such  terms  and  condi- 
tions as  may  seem  best  in  their  judgment  for  the  best  inter- 
^t  of  all  herein  concerned,  and  that  the  proceeds  arising 
therefrom  shall  be  divided  in  the  following  manner  and 
proportions,  as  they  are  first  herein  named,  written,  and 
stated,  as  far  as  the  amount  realized  from  the  sale  of  my 
^Aicl  estate  will  allow,''  was  that  all  the  estate  should  be  sold 
ft>r  the  payment  of  these  bequests,  and  nothing  else.    Indeed 
the  foregoing  langnageiraports  this  was  hissole  object,  because 
lie   declares  that  *' the  proceeds  arising  therefrom  shall  be 
<iivided''  in  their  payment,  and  this  is  the  only  purpose 
declared  in  any  part  of  the  will.    The  effect  of  the  other  con- 
struction, namely,  that  all  the  real  estate  should  be  sold  irre- 
spective of  its  necessity  to  pay  the  legacies,  would  be  to 
<5*^ate  a  fund  of  personalty  which  is  nowhere  declared  in  the 
"^ill  ;  and  that,  too,  in  opposition  to  the  purpose  which  the  tes- 
tator has  himself  stated,  viz,  the  payment  of  the  legacies, 
^"<1  also  in  direct  contravention  of  the  devise  of  the  in- 
tervening rents. 

^t  \%  therefore  submitted  that  the  executors  have  power 
^^  sell  any  and  all  the  undevised  real  estate  of  the  testator 
to  the  extent  of  liquidating  every  debt  and  legacv,  but  no 
iaither. 

BBSIDUABY  CLAUSE  IN  FAVOR  OF  DEFENDANTS. 

^bis  first  residuary  clause  under  which  the  defendant 
™^5it  make  claim,  or  not  at  all,  to  the  exclusion  of  his 
"I'otber  and  sisters,  is  as  follows : 

**  Item :  I  give  and  bequeath  unto  my  kind,  affectionate 

^^t  Carberry  S.  Hilton,  all  the  rest  and  residue  of  my  estate 

^^  ^bich  I  may  die  seized  or  possessed,  which  is  not  herein 

otherwise  devised  and  bequeathed,  such  as  moneys,  bonds, 

^^^ks,  judgments,  notes,  household  furniture,  and  personal 

efftictsof  every  description,  and  not  herein  otherwise  disposed 

^^  for  his  sole  use  and  benefit  and  that  of  his  children."    Is 

tWs  a  devise  of  realty  or  bequest  of  personalty  t    The  rules 
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of  law  governing  its  interpretation  will  be  best  exhibited 
by  the  following  authorities :  7  Eng.  C.  L.  R.,  8 ;  Barnes  V8» 
Patch,  8  Ves.,  C04 ;  9  Ves.,  136,  6  Terra  R.,  610 ;  1  Pet,  585  ; 
36  Me.,  211 ;  Cowper,  299 ;  32  Miss.,  116;  2  L.  and  Eq.,  210; 
6  L.  and  Eq.,  715 ;  7  Common  Bench,  91 ;  2  Atk.,  103  ;  18 
Pick.,  539  ;  2  P.  Williams,  335  ;  8  Ves.,  607 ;  11  East,  163  ; 
2  Greene,  53 ;  1  Spencer,  K  J.,  246 ;  1  Bos.  Pull.,  New  York 
Eep.,  214;  1  Rawle,  408;  5  Barn,  and  Aid.,  18 ;  5  Taunton, 
238 ;  6  Barn,  and  Cr.,  513;  14  East,  370  ;  4  Gray,  193 ;  17 
Beavan,  210 ;  20  lb.,  147 ;  7  Taunton,  79  ;  9  Ves.,  142 ;  9  E. 
L.  and  Eq.  R.,  196 ;  39  lb.,  78 ;  20  Pich.,  256 ;  2  Ves.  Sr.,  61. 

Notwithstanding  this  array  of  authorities,  in  many  instances 
almost  identical  with  the  present  will,  it.is  claimed  by  the  de- 
fendant that  this  clause  is  a  devise  of  the  entire  residue  of 
the  testator's  estate,  after  payment  of  the  legacies,  and  that 
because  the  words  "estate'' and  "seized"  are  used — words 
ordinarily  applicable  to  real  estate.    But  under  the  most 
favorable  circumstances  the  word  "estate"  is  equally  de- 
scriptive, as  we  have  seen,  of  personal  property,  and,  when 
defined  by  the  evident  intention  of  the  testator,  will  be  re- 
strained to  i)ersonal  property  alone.    It  is  true  that  the  word 
"seized"  is  in  strict  legal  parlance  ordinarily  applied  excla- 
sively  to  the  possession  of  real  estate,  but  how  many  testators 
are  there,  dying  inops  concilii,  but  what  will  use  the  word 
"  seized"  as  entirely  synonymous  with  "  possessed  F    If  such 
literal  criticisms  are,  however,  to  be  introduced  in  opposition 
to  the  general  scope  of  the  will  and  its  substantive  provisions, 
it  may  be  mentioned  in  this  connection,  as  an  offset,  that 
throughout  the  entire  will  and  in  thirteen  instances,  when 
the  testator  is  giving  a  legacy,  he  used  the  appropriate  phrase 
to  carry  personal  property  of  "I  give  and  bequeath,"  and  in 
the  one  instance  where  he  gives  to  the  defendants  si>ecific 
real  estate,  he  uses  also  the  professional  expression,  to  carry 
such  real  estate,  of  "I  give  and  devise ;^^  while  we  find  in  this 
residuary  clause  under  discussion  the  same  exact  legal  lan- 
guage to  carry  only  personal  property,  namely,  "I  give  and 
bequeath,^  and  the  same,  too,  which  he  had  invariably  em- 
ployed in  the  many  preceding  portions  of  the  will  when  he 
was  conveying  only  legacies  or  personal  property. 

So,  again,  if  we  compare  the  phraseology  adapted  to  pass 
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real  estate  in  the  specific  devise  of  a  portion  of  lot  8,  square 
215,  to  the  defendant  Garberry  and  bis  children,  with  that 
employed  in  this  beqnest,  we  find  in  the  former  that  the  lot 
is  devised  to  them  ^*in  fee-simple,'' while  in  this  residuary 
clause,  having  in  his  mind  that  only  personal  property  was 
to  be  given,  which  required  no  words  of  limitation  to  carry 
the  entire  interest,  we  find  that  no  such  words  were  used. 
Thefie  criticisms,  we  submit,  are  of  far  more  value  than  any 
professional  or  technical  significatiop  of  the  words  ^< seized" 
or  ^^  estate,"  because  the  testator  has  shown  by  the  other 
clauses  of  the  will  that  he  knew  the  difference  between  the 
words  "bequeath''  and  "devise"  and  between  the  expressions 
^♦fee-simple,"  necessary  to  convey  the  absolute  title  of  real 
estate,  and  no  words  of  limitation  when  personal  property 
alone  was  given.    Indeed,  we  shall  see  that  the  testator  him- 
self was  afhiid  of  the  general  signification  of  the  word  "  estate," 
and  therefore  specially  confined  it  within  the  limits  of  his  in- 
tention by  the  plainest  language.    The  clause  is  "  £  give  and 
bequeath  unto  my  kind  and  afifectionate  son  Garberry  S. 
Hilton  all  the  rest  and  residue  of  my  estate  of  which  1  may 
die  seized  and  possessed,  which  is  not  hereinbefore  other- 
wise devised  and  bequeathed,  such  as  moneys,  bouds,  stocks, 
Jadgments,  notes,  household  furniture,  and  all  personal  effects 
of  every  description  not  herein  otherwise  disposed  of,  for  his 
sole  use  and  benefit  and  that  of  his  children."    If  there  can 
be  any  limitation  of  the  general  signification  of  words,  we 
claim  that  this  testator  has  so  expressed  himself  in  this  clause. 
In  other  words,  the  testator  himself  defines  his  meaning  of 
the  word  "estate,"  by  saying  that  this  term  shall  carry  things, 
**8nch  as  moneys,  bonds,  stocks,  judgments,"  &c.,  articles  of 
personal  property  exclusively.     The  abundant  authorities 
cited  above  show  how  similar  bequests  have  been  interpreted 
by  the  courts.    To  give  a  more  extended  signification  than 
the  testator's  own  definition  in  making  this  bequest,  to  carry 
real  estate,  would  t>e  doing,  it  is  submitted,  palpable  violence 
to  bis  wishes,  and  in  effect  be  establishing  a  will  in  direct 
opposition  to  the  plainest  expressions  of  the  English  language. 
Besides,  there  is  no  general  overruling  intent  manifested  in 
any  part  of  the  will  to  justify  such  a  construction.    On  the 
contrary,  as  will  be  seen  further  on,  the  restriction  of  this  re- 
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siduary  clause  to  a  bequest  of  personal  property  is  the  only 
h3*pothesis  under  which  all  the  provisions  of  the  will  can  be 
harmonized. 

As  another  internal  evidence  arising  out  of  the  phraseology 
of  this  same  clause  and  independent  of  the  definition  given 
by  the  testator  himself  of  the  word  *' estate,"  it  may  be  impor- 
tant to  mention  that  he  says,  ^'of  all  the  rest  and  residue  of 
my  estate  of  which  1  may  die  seized  or  possessed,  which  « 
not  herein  othsncise  devised  and  bequeathed^  •  •  •  I  give 
and  bequeath,"  &c.  Of  what  proi)erty  was  he  here  speaking 
as  having  "  herein  otherwise  devised  and  bequeathed  "  f  The 
testator  had  already,  in  the  first  part  of  his  will,  conveyed 
his  estate  to  his  executors,  in  trust,  to  8ell  all  of  it,  if  neces- 
sary, for  the  payment  of  his  legacies,  and  which  event  he 
thought  might  be  necessary  in  the  uncertainty  of  the  future. 
This  direction  to  his  executors  to  sell  was,  as  decided  in 
Taylor  vs.  Benham^  5  How.,  267,  not  only  a  naked  power  of 
sale,  but  one  coui)]ed  with  a  trust,  which  necessarily  vested 
in  them  the  title  of  the  estate  to  an  extent  sufficient  to  enable 
them  to  transfer  it  from  themselves  and  vest  it  in  purchasers. 
AVith  this  idea  in  view,  namely,  that  he  had  practically 
devised  all  his  real  estate  to  his  executors  to  pay  legacies, 
and  which,  by  the  way,  is  the  controlling  intent  of  the  will^ 
he  says  "of  all  the  rest  and  residue  of  my  estate  •  •  • 
which  is  not  herein  otherwise  devised  and  bequeathed 
•  •  •  X  give  and  bequeath,"  &c.,  thus  again  showing  that 
personal  property  was  exclusively  the  subject  of  his  thought 
in  penning  this  clause. 

EQIHTABLE   CONVERSION  OP  THE  REALTY  INTO  PERSONAL 

PROPERTY. 

But  the  defendants  may  attempt  to  escape  the  force  of  the 
foregoing  reasoning  by  saying,  "True,  weadmit  that  this  resid- 
uary clause  carries  only  personal  proi^erty,  but  the  testator, 
by  ordering  the  realty  to  be  sold,  converted  it  in  equity  into 
personalty,  and  under  that  category  it  passes  to  the  defendant; 
the  rule  in  equity  being  that  which  is  ordered  to  be  sold  will 
be  considered  as  already  sold,  and  a  part  of  the  personal 
estate."  But  while  this  is  true  in  some  instances,  it  is  not 
universally  so.    It  is  only  true  where  such  is  evidently  the 
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iotentioa  of  the  testator,  and  is  necessary  so  to  be  considered 
in  onler  to  carry  out  the  purposes  of  the  will.    It  is  never 
true  when  it  would  be  in  opi>osition  to  its  manifest  intent. 
For  example,  although  land  may  be  directed  to  be  sold  for 
the  purpose  of  paying  legacies  or  charges,  yet  the  personal 
property  of  the  testator  will  nevertheless  be  the  primary  fund 
for  their  payment,  and  the  land  pass  to  the  heir  at  law  a8 
land,  if  the  personal  assets  are  sufficient  for  the  charges. 
Perry  on  Trusts,  §§  566,  567.     So  here,  although  the  real 
estate  may  be  ordered  to  be  sold,  under  certain  circumstances, 
if  those  events  do  not  arise,  it  will  still  be  land  in  contem- 
plation of  law,  and  pass  to  the  devisees.    In  this  will  the 
land  was  directed  to  be  sold  for  one  special  purpose,  namely, 
the  payment  of  legacies.    If  that  necessity  never  arose,  the 
iand,  as  we  have  already  seen,  was  in  reality  never  ordered 
to  be  sold.,   But,  for  this  doctrine  of  equitable  conversion  to 
be  of  any  value  to  the  defendants,  it  must  appear  that  the 
testator  intended  the  land  to  be  sold  so  as  to  become  a  part 
o£  his  personal  estate,  for  the  purpose  of  passing  by  the 
r^^sidaary  bequest  of  the  ][)ersonal  property.    No  such  inten- 
^£on,  however,  appears.     The  phraseology  of  this  residuary 
ti^^quest  evidently  points  to  personal  assets  on  hand  at  the 
^Ime  of  his  death,  and  not  to  what  might  become  such  by 
peration  of  law.    Besides,  the  testator  expressly  declares 
V)r  what  purposes  the  land  is  to  be  sold,  namely,  the  satis- 
^tioD  of  legacies.    No  other  purpose  is  intimated.    What 
ight  have  we,  then,  to  say  that  the  testator  had  another  and 
ijQferent  purpose  in  mind,  namely,  the  creation  of  a  fund  of 
rsonalty,  so  that  it  might  pass  by  a  residuary  bequest,  when 
be  testator  could  so  easily  have  declared  that  his  real  estate 
should  also  pass  by  this  bequest,  as  well  as  his  personal  prop- 
rty.    If  he  meant  that  the  surplus  of  all  his  real  estate  should 
^K>^^  to  the  defendants  by  this  clause,  then  he  has  been  guilty 
^^^f  sach  folly  in  the  disposition  of  his  estate  that  a  man  who 
"^as  as  successful  as  the  testator  was  in  accumulating  it, 
^rely  exhibits. 

To  give  such  a  construction  wonld  make  the  court  sell  all 
the  real  estate,  choice  investments,  which  the  growth  of 
Washington  showed  the  testator  could  not  be  surpassed,  at 
*ii  executor's  sale,  where  property  never  brings  its  value, 
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with  the  proceeds  of  sale  further  dimiDished  by  advertise- 
ments and  executors'  commissious,  all  for  the  purpose  of 
tarning  it  into  moDey,  which  the  defendants  would  not  know 
what  to  do  with  when  they  received  it. 

It  cannot,  we  repeat,  be  supposed  that  the  testator  intended 
to  change  all  his  real  estate  into  personalty  for  the  purpose 
of  giving  it  to  the  defendants  as  personalty,  when  to  do  so 
would  so  materially  diminish  its  value,  and  while  at  the  same 
time  he  could,  by  the  stroke  of  his  pen,  have  declared  the 
defendants  to  be  residuary  devisees  of  all  his  undisposed-of 
real  estate.  When  he  wished  to  give  them  real  estate,  he 
knew  how  to  do  it,  as  will  appear  by  the  specific  devise  of 
part  of  lot  8,  square  215.  But,  on  the  other  hand,  by  the 
clause  next  to  the  last,  the  land  was  not  looked  upon  as 
personal  property  by  the  testator,  to  pass  at  the  time  of 
his  death  to  the  residuary  legatees,  but  as  land,  the  rents 
and  profits  of  which  he  declared  was  to  be  enjoyed  by  all 
his  children,  until  a  sale  was  necessary  to  pay  principally 
their  own  legacies,  and  to  continue  as  land;  for  the  executors 
were  directed  to  pay  taxes  and  insurances,  annual  payments, 
and  to  keep  the  property  in  repair  when  waste  in  the 
course  of  time  should  overtake  it.  Any  such  stretching  of 
the  doctrince  of  equitable  conversation,  which  is  simply  a 
rule  of  intention,  would  be  a  violation  of  the  plainest  intent 
of  the  testator,  and  render  the  larger  portion  of  his  will  en- 
tirely different  from  his  allowed  wish.  Besides,  to  give  such 
effect,  the  residuary  clause  bequeathing  the  personalty  would 
be  directly  antagonistic  to  the  clause  devising  these  rents. 
For  the  first  clause,  to  be  a  devise  of  land,  would  also  be  a 
devise  of  the  rents,  and  carry  them  to  the  defendants;  but 
we  find  the  testator,  immediately  after  this  residuary  bequest, 
declaring  that  the  rents  should  be  equally  divided  among 
his  children.  This  construction  is,  therefore,  flatly  contra- 
dicted by  the  testator  himself. 

PLAINTIFFS  AND  DEFENDANT  CARBERRY  S.  HILTON  ENTI- 
TLED TO  THE  SURPLUS  REAL  ESTATE  AS  RSSIDUABY 
DEVISEES. 

If  the  foregoing  propositions  express  correctly  the  intent 
of  this  testator,  namely,  that  the  executors  have  conveyed 
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to  them  an  interest  ia  the  entire  estate,  with  power  to  sell 
sufficient  for  the  payment  of  the  debts  and  legacies,  and  that 
the  defendants  are  simply  residuary  legatees  of  the  person- 
alty, the  question  arises  what  becomes  of  the  sarplus  of  the 
real  estate  t    Let  it  be  remarked^  in  the  first  place,  that  prima 
Ja<ne   every  child  stands  equal  in  blood,  and  by  the  ties 
of  uatnre  ought,  unless  a  plain  and  manifest  intent  appear 
to  the  contrary,  to  be  entitled  to  an  equal  portion  of  the  patri- 
mouy  of  the  father,  who  by  his  voluntary  act  brought  him 
into  existence.    This  father  did  not,  in  his  last  days,  forget 
this  highest  of  all  duties.    The  next  to  the  last  clause  of  the 
will  says :   "  Item :  I  direct  that  the  rents  accumulating  from 
^^y   estate,  until  such  time  as  ray  executors  shall  have  dis- 
I>osed  of  the  same,  shall  be  distributed  as  follows:  after  de- 
ducting all  expenses  for  repairs,  taxes,  and  insurance,  the 
suin^  shall  be  equally  divided  among  ray  four  children, 
naoiely,  Carberry  S.  Hilton,  Ann  S.  Smith,  John  E.  Hilton, 
^^<i   Laura  E.  Morsell.''    This  is,  in  legal  effect,  a  residuary 
^^'^ise  of  the  real  estate  remaining  after  the  satisfaction  of 
*f^^    legacies.     In  Wright  vs.  Barret,  13  Pick.,  44,  Chief  Jus- 
5*^^   Shaw,  in  delivering  the  opinion  of  the  court,  says :     "  It 
i^   Mv-^ll  settled  that  a  grant  or  devise  of  an  interest  in  grow- 
^*^e  ^oods  is  an  interest  in  the  soil  itself."    In  35  Me.,  414,  it 
^^  ^^Id  that  a  devise  of  the  net  profits  of  land  is,  by  legal 
'^^^udment,  a  devise  of  the  land  itself.    So  a  direction  by 
^^   testator  that  A.  B.  shall  receive  for  his  support  the  net 
^^^^^tits  of  the  land,  is  <i  devise  of  the  land  itself.    So,  also,  in 
'^^^toyn's  Dig.,  under  Devise,  n.  1,  p.  400,  it  is  stated,  if  a 
devises  the  rents  and  profits  of  land,  the  land  itself 
^«^        ^^8 ;  and  in  support  of  this  proposition  we  refer  to  4  Kent's 
^^  ^^.,  536 ;  and  Boberts  on  Wills,  401,  402, 529.    In  Reed  vs. 
^^^,  9  Mass.,  372,  a  devise  of  the  income  of  real  estate  con- 
^  ^5?"8  the  land.    But  a  still  stronger  case  than  any  quoted  is 
^^^^  nd  in  Andrew  vs.  Boyd^  6  Me.,  199,  where  it  is  held  that 
^^  income  of  an  estate  means  nothing  more  than  the  profits 
^ich  it  yields,  after  deducting  the  charges  of  management, 
^  ^  the  devise  of  one-third  of  the  net  income,  was  a  devise 
^   r)De-third  of  the  land.    And  it  makes  no  difference  whether 
^^  words  used  are  rents  and  profits,  income,  net  income, 
^^^fits,  or  use.    In  Parker  vs.  Plummer,  Cro.  Eliz.,  190,  it  is 
6d 
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Stated:  for  to  have  the  issues  and  profits  and  to  have 
the  lands  is  all  one.  Also,  we  refer  to  35  Me.,  419,  in  Earl 
vs.  Rotce,  where  Chief  Jnstice  Sheplej  says  the  rule  is  well 
established  that  any  terms  equivalent  to  these  have  been 
regarded  as  a  devise  of  the  estate.  And  Mr.  Bedfield  on 
WillSy  at  p.  329,  says :  ^^  Devise  of  rents  of  an  estate  is  held  to 
pass  the  fee."  This  proposition  is  fully  discussed  and  elabo- 
rated in  1  Jar.,  756,  and  eases  cited ;  63  Penn.,  170;  37  Penn.^ 
(1  Wrighty)  105,  where  the  word  used  was  income;  1  Allen^ 
223 ;  6  Johns.  Ch.  70. 

LOT  Sj  SQUABE  215. 

^^Item :  I  give  and  devise  unto  my  kind  and  obedient  son 
Carberry  S.  Hilton  and  my  grandchildren  •  •  • 
all  that  jMirt  of  lot  8,  of  Davidson^s  subdivision  of  square  215^ 
fronting  on  Fourteenth  street  west,  between  L  and  M  streets 
north,  with  the  improvements;  that  is  to  say,  one-half 
of  the  said  lot  and  improvements  to  the  said  Carberry  S. 
Hilton  in  fee-simple,  and  the  remaining  halt,  as  he  may  choose 
to  him,  the  said  Carberry  S.  Hilton,  in  trust,  for  the  sole  use 
and  benefit  of  his  said  children  *  *  *  in  fee-simple^ 
to  be  equally  divided  between  them." 

Does  this  devise  carry  the  whole  of  lot  8 1  If  so,  then  the 
testator  has  not  said  what  he  intended.  In  express  words  he 
declares  that  it  is  a  part  of  the  lot  he  desired  should  pass,  and 
is  so  particular  that  he  defines  the  part,  rendering  certain  by 
his  own  description  what  would  have  otherwise  been  a  void 
devise  for  patent  ambiguity.  The  part  does  not  include  the 
whole,  and  the  question  at  once  arises,  what  part  of  the  lot 
did  the  testator  refer  tot  There  are  no  subdivisions  of  this 
lot  on  the  records  of  the  city  authorities ;  there  are  no  sub- 
divisions  of  deed.  But  there  are  visible  subdivisions  of  the 
property  made  by  the  testator  himself;  and  by  consulting 
these  the  provisions  of  the  will  are  all  satisfied,  and  the  de- 
vise made  operative  and  harmonious.  Now  let  the  court,  as 
it  should,  place  itself  in  the  situation  of  the  testator  and  then 
judge  what  was  his  intention.  No  other  explanation  than 
assuming  he  referred  t/O  his  own  subdivisions  will  explain  his 
devise,  and  we  therefore  contend  that  only  that  part  of  lot  8 
fronting  on  Fourteenth  street  west,  and  marked  on  the  plat 
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as  lE^xhibit  No.  2,  has  passed  to  tbe  devisees  under  the  devise 
just;  read,  and  that  the  residue  of  said  lot  fronting  on  Ver- 
mont avenae  and  the  public  reservation  is  subject  to  the 
po^«r  of  sale  vested  in  Oarberry  S.  Hilton  and  John  T.  Given, 
AB  executors,  coupled  with  the  trust  of  payment  of  all  the 
^lebts  and  to  a  full  discharge  of  the  legacies ;  but  that,  so  far 
^s  the  same  may  not  be  required  for  the  purposes  of  paying 
^be  debts  and  legacies,  then  it  belongs  to  the  plaintiffs  and 
^^  defendant,  Carberry  S.  Hilton,  as  residuary  devisees  of 
tlk^  entire  estate.  This  construction  has  also  the  merit  of  an 
^Pl>roximation  to  equality  among  the  children,  although  even 
^^^Ki  the  defendant,  Carberry  S.  Hilton,  will  take  by  this 

"f^^i^t:  of  the  lot  more  in  value  than  the  most  favored  of  the 

^^  H.^r  children  do  by  their  legacies. 


^^iUiam  F.  Mattingly  for  defendant,  Carberry  S.  Hilton  : 

bis  defendant  claims  that  the  testator,  by  directing  that 

%is  estate  should  be  sold  by  his  executors,  converted  his 

1.  into  personal  estate,  and  that  the  residue,  after  payment 

<3ebt8  and  legacies,  goes  to  him  as  residuary  legatee. 

^t  The  general  principle  is,  that  when  a  testator  directs 

real  estate  to  be  sold,  it  is  to  be  considered  as  personal 

^te. 

^.  When  the  direction  to  sell  is  simply  to  pay  debts  and 
ies,  and  there  is  no  residuary  legatee,  then  the  heir 
es  the  surplus  in  preference  to  the  next  of  kin. 

.  When  the  direction  to  sell  is  for  all  purposes,  out  and 
,  and  there  is  no  residuary  legatee,  then  there  is  no  result- 
trust  for  the  heir,  and  the  surplus  goes  to  the  next  of  kin. 
th.  When  the  direction  to  sell  is  absolute,  and  not  merely 
pay  debts  and  legacies,  then  a  lapsed  or  void  bequest  goes- 
t;he  residuary  legatee  and  not  to  the  heir  at  law. 
<5th.  In  the  last  class  of  cases,  when  one  of  several  residuary 
dies  during  the  life-time  of  the  testator,  his  interest 
as  a  resulting  trust  to  the  heir  at  law. 
6th.  When  the  real  and  personal  estate  are  blended  to- 
gether, the  whole  directed  to  be  sold,  and  the  proceeds  applied 
'^o  the  payment  of  legacies,  followed  by  a  bequest  of  all  the 
'i^Bidae  of  his  personal  estate,  then  that  residue,  whatever  it 
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is,  goes  to  the  residuary  legatee.    And  I  do  not  think  that  a 
single  authority  can  be  found  which  decides  that  in  such  a' 
case  there  is  any  resulting  trust  for  the  heir  at  law. 

The  following  authorities  will  illustrate  the  above  proposi- 
tions :  Malabar  vs.  Malabar^  Talbot,  78.  The  testator,  Thomas 
Malabar,  devised  all  his  lands,  4&c.,  to  his  sister  Ester,  her 
heirs  and  assign,  in  trust,  to  sell,  '<  as  soon  as  conveniently 
can  be  after  my  decease,'^  and  out  of  the  proceeds,  after  pay- 
ment of  debts,  several  specific  legacies  are  to  be  paid,  includ- 
ing a  bequest  of  £50()  to  his  heir  at  law  and  then  fol- 
lows the  residuary  clause,  "  Item :  After  my  debts  and  lega- 
cies paid  as  aforesaid  and  subject  to  the  same,  I  give  and 
bequeath  all  the  rest  and  residue  of  my  personal  estate  unto 
my  said  sister  Ester  Malabar,  whom  I  do  hereby  constitute 
and  appoint  sole  executrix  of  this  my  last  will  and  testament." 
It  appeared  in  the  case  that  the  testator  also  had  personal 
estate.    The  lord  chancellor  held  that  there  was  no  result- 
ing trast  for  the  heir,  and  that  the  executrix  should  have  the 
whole  residue  both  of  proceeds  of  real  estate  and  the  personal 
estate.    1  Russ.  &  M.,  503,  Byam  vs.  Munton.    When  the  tes- 
tator blends  the  proceeds  of  sale  of  real  estate  with  personalty, 
the  whole  passes  under  residuary  bequest  of  the  personalty. 
4  Md.  Oh.,  251,  Carr  vs.  Ireland.    The  testator  devised  all 
estate,  real  and  personal,  to  his  wife  for  life,  and  after  her 
death  directed  his  executrix  to  sell  his  real  estate  and  to  pay 
each  of  his  three  grandchildren  $1,000.     The  proceeds  of 
sale  of  the  real  estate  was  much  more  than  sufficient  to  pay 
the  legacies ;  and  the  auditor  of  the  court  held  that  the  con- 
version was  only  to  the  extent  of  the  legacies.    The  court 
overruled  the  auditor,  and  held  that  the  conversion  was  out 
and  out,  and  that  the  residue  should  be  distributed  as  per- 
sonalty.   Ibid.,  543,  Maddox  vs.  Dent.    In  this  case  land  was 
directed  by  the  testator  to  be  sold.    On  a  creditor's  bill  the 
proceeds  were  treated  as  personalty,  and  it  was  held  that  the 
beirs  were  not  necessary  parties.    4  Ves.,  802,  Keni^ell  vs. 
Abbott.    Void  legacy,  payable  out  of  proceeds  of  sale  of  real 
estate,  goes  as  personalty  to  the  residuary  legatee.    3  Whea- 
ton,563,  Craig  vs.  Leslie.  Adeviseof  land  to  trustees,  in  trust,  to 
sell  the  same  and  pay  the  whole  proceeds  to  an  alien  cestui 
que  trust  is  in  equity  a  bequest  of  personalty.    The  court,  in 
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its   cilecisiou  in  this  case,  states :  '<  Bat  even  iu  cases  of  result- 

ios*     trast  for  the  benefit  of  the  heir  at  law,  it  is  settled  that  if 

ttk&    Intent  of  the  testator  appears  to  have  been  to  stamp  upon 

tli^    l)roceeds  of  the  land  described  to  be  sold  the  quality  of 

I>er^^OQalty,  not  only  to  subserve  the  particular  purposes  of 

^ill,  but  to  all  extents,  the  claim  of  the  heir  at  law  to  a 

ItiDg  trust  is  defeated,  and  the  estate  is  considered  to 

t>^       l)ersonal."    And,  after  commenting  upon  several  cases, 

^o^s  on  as  follows :  ^'  It  is  evident,  therefore,  from  a  view  of 

tb^   above  cases,  that  the  title  of  the  heir  to  a  resulting  trust 

never  arise  except  when  something  is  left  undisposed  of, 

trln^^r  by  some  defect  in  the  will  or  by  some  subsequent  lapse 

^h  prevents  the  devise  from  taking  effect ;  and  not  even 

D,  if  it  appears  that  the  intention  of  the  testator  was  to 

Kige  the  nature  of  the  estate  from  land  to  money,  absolutely 

entirelyi  and  not  merely  to  serve  the  purposes  of  the  will. 

the  ground  upon  which  the  title  of  the  heir  rests  is,  that 

.tever  is  not  disposed  of  remains  to  him,  and  partakes  of 

old  use,  as  if  it  had  not  been  directed  to  be  sold." 

case  of  Aoknoyd  vs.  Smithson,  reported  in  the  1  Lea. 

-    in  £q.,  is  the  leading  case  on  this  question,  and  is  cele- 

tred  for  the  elaborate  and  very  learned  argument  of  Lord 

on,  then  Mr.  Scott.    Lord  Eldon  admitted  in  this  argu- 

>^t  that  the  testator  intended,  in  favor  of  his  residuary 

,  to  convert  the  whole  into  personalty;  but  claimed 

'^  t,  in  case  of  the  death  of  any  of  the  residuary  legatees,  he 

^^<l  indicated  no  intention,  and  that  there  would  be  a  result- 

trnst  in  favor  of  the  heir  at  law,  as  was  adjudged.    1  Yes. 

•»  321,  Durour  vs.  Motieux.     Real  estate  directed  to  be  sold 

applied  inter  alia  to  charitable  purposes  and  the  residue 

^ded,  &c    Held  that,  the  bequest  to  charitable  uses  being 

^  ^i^,  it  went  to  the  residuary  legatee,  and  not  to  the  heir  at 

^^"^     See  also  Adams's  £q.,  135;  1  Lea.  Ca.  in  Eq.,  659  to 

<  -^O ;  Fletcher  vs.  A8hurn  and  Acknoyd  vs.  Smithson,    The  leg- 

^^^^8  far  exceed  the  personal  estate  in  amount,  and  if  the 

^^^Ity  IB  only  to  be  considered  as  converted  to  the  extent  of 

^yment  of  legacies  after  the  personal  estate  has  been  applied 

^  ^he  saine  purpose,  then  the  residuary  clause  would  be  a 

^^Uity,  and  would  have  to  be  wholly  disregarded  by  the  court 

^^  Construing  this  will. 
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So  far  as  the  qaestion  relative  to  lot  No.  8  is  concerned, 
the  will  is  too  plain  to  admit  of  argument.  Bat  even  if  by 
possibility  it  could  be  construed  as  contended  for  by  the 
plaintiffs,  it  is  immaterial  in  this  cause,  for  the  reason  that 
any  residue  would  be  included  in  the  direction  to  sell,  and 
would  pass  to  the  residuary  legatee. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court: 

The  object  of  this  suit  is  to  procure  a  construction  of  the 
last  will  and  testament  of  the  late  John  P.  Hilton.  The  tes- 
tator by  this  will  directs,  in  the  first  place,  all  his  debts  and 
Mineral  expenses  to  be  paid  out  of  any  portion  of  the  estate 
which  should  first  come  into  the  hands  of  the  executors. 
The  personal  estate  being  the  primary  fund,  is,  therefore,  first 
liable  for  these  objects.  But  one  specific  devise  is  contained 
in  the  whole  will.  This  devise  gives  to  Oarberry  T.  Hilton 
and  three  of  his  sons,  grandchildren  of  the  testator :  ^^  all  that 
part  of  lot  eight,  in  Davidson's  subdivision  of  square  two  hun- 
dred and  fifteen,  fronting  on  Fourteenth  street  west,  between 
L  and  M  streets  north."  The  complainants  claim  that  by 
these  words  the  devisees  take  but  the  half  of  the  lot,  namely, 
that  which  fronts  on  Fourteenth  street;  and  that  the  other 
half,  which  fronts  on  Vermont  avenue,  not  having  been  de- 
vised by  these  words,  has  descended  to  the  heirs  at  law. 
The  whole  lot,  however,  fronts  on  Fourteenth  street,  and  has 
never  been  divided  by  any  line  running  north  and  south,  is 
very  shallow  between  the  streets,  and  terminates  in  a  point 
where  the  two  streets  meet  at  a  very  acute  angle,  so  as  not 
to  be  susceptible  of  partition  by  such  a  line  without  great 
injury  to  the  property.  No  man  in  his  senses  would  think  of 
dividing  the  lot  by  such  a  line. 

The  testator,  however,  in  the  subsequent  part  of  this  clause, 
carefully  explains  what  he  meant  by  the  words,  "  all  that 
part  of  lot  8  fronting  on  Fourteenth  street,"  by  these  words : 
"  that  is  to  say,  one-half  of  said  lotand  improvements  to  thesaid 
•  Carberry  S.  Hilton  in  fee-simple,  and  the  remaining  half,  as 
he  may  choose,  to  him,  the  said  Oarberry  8.  Hilton,  in  trust, 
for  the  sole  use  and  benefit  of  his  said  children,"  naming  them. 
We  think,  therefore,  that  it  was  the  intention  of  the  testator 
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in  this  instance  to  devise  the  whole  of  the  lot,  and  not  merely 
the  half,  and  that  the  language  of  the  will  can  take  that  construc- 
tion ^^ithout  violence.  The  rule  of  interpretation  applicable 
to  cases  like  this  may  be  found  laid  down  by  Lord  Alvany  in 
JSims  vs.  Doughty^  5  Ves.,  243,  and  by  Ix)rd  Mansfield  in  Doe 
vs,  Briggs^  2  Taunt.,  109. 

N"ext  we  have  the  bequest  contained  in  the  second  "  item.'' 
In   this  item  the  testator  directs  that  all  of  his  estate,  ex- 
cept that  specifically  devised  aud  bequeathed,  should  be  sold, 
and.   the  proceeds  divided  among  a  number  of  legatees,  who 
are    named,  in  the  proportions  assigned  for  each,  as  far  as 
sucli  proceeds  would  allow.    In  this  direction  the  terms  used 
are    *'  all  my  estate."    That  includes  both  real  and  personal 
property.    The  object  to  be  accomplished  was  the  payment 
of  trlie  legacies  s|)ecified,  not  the  division  of  the  whole  proceeds 
among  the  legatees,  whatever  might  be  the  amount  of  such 
proceeds.    The  property  was  to  be  sold  for  this  one  particu- 
lar   purpose :  the  payment  of  legacies,  as   specified  in  the 
aoioQnts  given  the  several  legatees  named.    The  testator,  in- 
deed, sofarfromdirectingby  this  clause  a  conversion  of  the  real 
estate  into  money,  for  the  general  purposes  of  the  will,  seems 
<5*early  to  have  thought  that  the  proceeds  would  fall  short  of 
Paying  the  legacies  in  full ;  for  he  provides  that  in  such  case 
tney    should  abate  in  proportion  among  themselves,    and 
'^^'^kes  no  provision  in  case  of  a  surplus.    Here,  then,  is  both 
'^^^   and  personal  property  directed  to  be  sold  for  the  pur- 
^^^^^  of  paying  particular  legacies,  each  of  a  specified  amount; 
^^    how  are  the  executors  to  discharge  the  tnist  in  such  a 
^^se  t     Certainly  the  personal  estate  is  first  to  be  exhausted, 
^^  Bhould  that  prove  sufficient  for  the  object,  they  will  have 
^^  Power  to  convert  the  real  estate  into  money ;    for  the 
J^Hit;  of  the  testator  has  been  accomplished  with  the  pro- 
?f^^^  of  the  personal,  and  the  real  estate  would  descend  to 

"^^^  the  testator,  in  this  instance,  declared  that  the  entire 

j^^^^eds  of  the  property  which  he  directed  to  be  sold  should 

divided  among  the  legatees,  the  conversion  in  equity 

^Ici  have  been  complete ;   or,  had  he  declared  that  any 

^^lus  which  might  remain  after  paying  the  legacies  should 

to  the  residuary  legatee,  the  result  would  have  been  the 
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same.    This  doctrine  is  fully  acknowledged  by  the  Sapreme 
Court  of  the  United  States  in  Craig  vs.  Leslie^  3  Wheat.,  338. 
It  was  fully  laid  down  and  explained  by  Sir  William  Grants 
M.  E.,  in  Manyham  vs.  Mason^  1  Ves.  &  B.,  410,  as  follows : 
'^This  is  a  general  bequest  of  the  residue  of  the  testator's 
personal  estate,  and  the  question  is,  what  was  meant  to  be 
included  under  that  description.    Properly  speaking,  nothing 
is  the  perirenal  estate  of  a  testator  that  was  not  so  at  his 
death.    He  may  certainly  so  express  himself  as  to  show  that 
something  else  was  intended ;  but  where  there  is  nothing  bat 
a  direction  to  sell  land,  with  application  of  the  money  to  a 
particular  purpose,  and  a  subsequent  bequest  of  the  rest  and 
residue  of  the  personal  estate,  I  know  of  no  case  in  which  it 
has  been  held  that  the  surplus,  after  the  particular  purpose 
is  answered,  forms  part  of  the  personal  estate,  so  as  to  pas^ 
by  the  residuary  bequest    And  in  1  Roper  on  Leg.,  517,  the 
law  on  this  subject  is  stated  as  follows :  ''  Where  a  testator 
gives  his  real  and  personal  property  in  trust  to  be  sold  for 
particular  purposes,  but  makes  a  general  residuary  bequest 
of  his  personal  estate,  such  a  disposition  will  not  include  the 
produce  from  the  sale  of  the  land,  in  the  absence  of  a  con- 
trary intention  expressed  or  inferred  from  the  will,  and  for 
this  reason :  The  surplus  of  the  real  estate  is  not  made  per- 
sonal; it,  therefore,  does  not  fall  within  the  terms  of  the  be- 
quest.   The  conversion  of  the  land  i  nto  personalty  is  merely  to 
answer  particular  purposes,  which,  when  performed,  the 
residue  continuing  land  and  being  undisposed  of,  necessarily 
results  to  the  heirs.    So  that  if  A  devise  bis  freehold  and 
personalty,  or  his  freehold  estate,  to  B,  in  trust,  to  sell  and 
apply  the  proceeds  in  payment  of  legacies,  making  no  further 
disposition  of  the  real  produce,  and  then  bequeath  the  residue 
of  his  estate,  or  of  his  personal  estate,  to  C,  the  net  surplus 
of  his  real  estate  will  not  pass  to  C,  for  the  reasons  before 
mentioned,  but  it  will  be  a  resulting  trust  for  the  heirs  of  the 
testator." 

See  also  the  Acknoyd  vs.  SmithsoHj  1  Bro.  C.  C,  503,  and 
.  notes  to  the  same  case  in  1  Lead.  C.  in  Equity,  690.     The 
rule  is  well  settled  that  where  real  and  personal  estate  are 
both  directed  to  be  sold  for  the  payment  of  debts  and  lega- 
cies, or  either  debts  or  legacies,  the  personal  estate  is  first 
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to  be  exhausted  before  resorting  to  the  real ;  aud  this  rule 
applie-s  even  where  there  is  a  general  residuary  bequest  of 
the  personalty.  In  1  Boper  on  Leg.,  696,  the  law  is  thus 
stated  :  '*  The  rule  is  general,  that  in  the  absence  of  contrary 
intention  the  personal  estate  is  the  first  and  natural  fund  for 
the  payment  of  debts  and  legacies,  and  the  real  estate  is 
only  to  be  resorted  to  in  aid  of  the  former ;  *  *  *  and 
it  seems  to  be  now  settled  that  whether  the  real  estate  be 
devised  to  a  person  upon  condition  of  his  paying  debts  and 
legacies,  or  be  charged  with  them  generally,  or  whether  it 
be  ^ven  to  trustees  for  those  purposes,  and  the  personal 
estate  is  disposed  of  by  a  general  residuary  bequest^  none  of 
these  circumstances  will  prevent  the  personal  fund  being 
applied,  in  the  first  instance,  to  the  satisfaction  of  those 
demands.'' 

lu  the  present  case  there  is  a  residuary  bequest,  but  it 

se^ms  to  be  so  carefully  framed  as  to  give  to  the  legatee 

DOtbing  except  such  personal  estate  as  was  actually  in  the 

Possession  of  the  testator  at  the  time  of  his  death,  aud  which 

°^^8ht  remain  after  all  the  debts  and  legacies  should  be  fully 

satisfied.    We  have  seen  that  the  personal  estate  was  the 

PrtitiHry  fund  from  which  the  debts  and  legacies  should  be 

P^ici,     We  have  seen,  also,  that  in  this  case  the  direction  to 

^^1    the  real  estate  for  the  purpose  of  paying  the  particular 

'ega^cies  was  not  a  conversion  of  the  real  estate  except  for 

tti^t   particular  puri)ose,  and  then  only  as  an  auxiliary  fund 

^  the  personal  estate.    It  follows,  therefore,  that  the  sur- 

P*Ob  proceeds  of  the  real  estate  will  not  go  to  the  residuary 

^Ka^tee  as  personal  estate,  but  must  be  divided  equally 

*^ong  the  heirs  of  the  testator  as  property  not  disposed  of 

^  ^is  will.    The  debts  are  to  be  first  paid,  next  the  lega- 

-^^  »  and  both  from  the  personal  estate,  if  that  be  suflBcient. 

*^^  real  estate  is  to  be  called  upon  only  to  make  up  for  any 

J^^^iency  of  the  personal  for  these  purposes.    To  the  extent 

^^ti  it  is  not  needed,  it  or  its  proceeds  will  go  to  the  heirs 

*^  *^w. 


90  Supreme  Court,  D.  C.         [January  T., 


Hon  Ts.  CoBBilMioner  of  Pttenu. 


STEPHEN  HULL  vs.  THE  COMMISSIONER  OF  PAT- 

ENTS. 

Mandamus. 

Powers  and  duties  of  the  CommissioQer  of  Patents. 

I.  A  fayorable  decision  of  an  examiner  or  of  the  board  of  examinerB-in- 

chief  in  the  Patent-Office  upon  an  application  for  a  patent  is  not  oon- 
elusive  upon  the  Commissioner  of  Patents,  and  it  does  not  follow 
thereupon  that  he  has  only  the  ministerial  doty  to  perform  of  connter- 
signing  and  scaling  the  patent. 

II.  According  to  the  organization  of  the  Patent-Office,  the  qnestion  of 

patentability  of  an  alleged  invention  is  to  be  referred  for  examination 
first  to  one  of  the  primary  examiners.  If  his  decision  be  nnfavorabk^, 
the  applicant  has  the  right  of  appeal  to  the  examiners-in-chief^  and 
then,  in  case  of  unfavorable  decisions,  to  the  Commissioner,  and  to  the 
supreme  court  of  the  District  of  Columbia. 

III.  The  statute  nowhere  prescribes  the  duties  of  examiners  and  their  as- 
sistants. They  are  appointed  upon  nomination  of  the  Commissioner, 
and  their  duties  are  such  as  he  is  authorized  to  prescribe  under  the 
19th  section  of  the  patent  act.    (Sec.  483,  Revised  Statutes.) 

lY.  The  result  of  an  examination  is  to  be  reported  to  the  Commissioner, 
and  if  it  should  appear  to  him,  upon  inspection  of  the  report,  that  the 
alleged  invention  is  neither  novel  nor  meritorious,  he  would  be  bound 
in  duty,  under  section  31,  not  t^  issue  the  patent.  (Sec.  4893,  Revised 
Statutes.) 

Y.  If  to  decide  that  a  claimant  is  justly  entitled  to  a  patent,  and  that  his 
invention  is  sufficiently  useful  and  important,  be  the  office  of  exam- 
iners, then,  by  section  7  of  the  statute,  it  is  made  the  duty  of  the 
Commissioner  to  superintend  the  performance  of  these  duties  by  the 
examiners. 

YI.  Under  the  23d  section  of  the  act  (sec.  488.5,  Revised  Statutes)  it  is  not 
the  duty  of  examiners  to  pass  and  allow  patents.  It  is  the  duty  of 
the  Commissioner  alone,  after  the  examination  has  been  reported,  tO 
say  whether  the  patent  shall  be  allowed  and  passed. 

YII.  The  52d  section  of  the  act  contains  an  express  recognition  of  power 
in  the  Commissioner  to  refuse  patents,  and  SLuex-jyartehiW  in  equity  is 
given  applicants  as  a  remedy  for  such  refusal.  This  section  provides 
for  a  different  class  of  cases  from  those  which  come  before  the  Com- 
missioner by  appeal  from  the  examiners  under  sections  47  and  48 — 
cases  in  which  the  Commissioner  may  refuse  patents  after  favorable 
decisions  by  his  subordinates,  by  virtue  of  his  general  supervisory 
authority.    (Sees.  4910,  4911,  and  49ir»,  Revised  Statutes.) 
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VIXI.  In  that  the  52d  section  sapplies  a  remedy  for  a  refusal  of  a  patent 
l>y  the  Commissioner  in  such  cases,  it  is  decisive  against  the  remedy 
by  mandamus ;  for  this  writ  will  not  issue  where  the  law  furnishes 
any  other  adequate  specific  remedy. 

Cahtter,  Ch.  J.,  and  MacArthur,  J.,  dissenting. 

STATEMENT  OF  THE  CASE. 

A.  motion  is  made  in  this  matter  for  a  mandamus,  command- 

^^S   the  Commissioner  of  Patents  to  issue  a  patent  to  the 

relator,  Stephen  Hull.    The  facts  upon  which  the  application 

is  ba^ed  are  stated  in  the  petition  and  the  return  of  the  Com- 

niissioner  to  be  that  Stephen  Hull,  of  Poughkeepsie,  in  the 

State  of  NewYork,  on  or  about  the  1st  day  of  March,  1869, 

^^<i   in  the  United  States  Patent-Office  an  application  for 

*  patent  for  an   improvement  in  harvesters,  of  which   he 

^lieved  himself  the  original  and  first  inventor;    that,  said 

application   having   been   twice   rejected    by   the   primary 

^xa miner,  an  appeal  was  taken  to  the  board  of  examiners- 

*^-<ihief,  as  provided  by  law.     That,  on  or  about  the  28th 

^^   -August  following,  notice  having  been  received  that  the 

^^<ii«3ion  of  the  primary  examiner  had  been  overruled  and  the 

P^t^^nt  allowed,  he  paid  into  the  Patent-Office  the  final  fee  of 

^^O,  which  he  considered  w.^s  all  that  was  necessary  on  his 

^^^ti  to  entitle  him  to  the  possession  of  the  said  patent ;  bat 

tcfc^  Oommissioner  of  Patents  directed  the  said  patent  to  be 

^^trljheld,  and  the  case  sent  back  to  the  board  of  examiners- 

^•ohief  for  reconsideration,  in  view  of  certain  decisions  which 

^^  then  been  recently  made  by  himself ;  that  said  board  did 

l^'^^^ceed  to  reconsider  their  said  decision  accordingly,  but  re- 

^^^«^med  the  same,  and  held  that  the  patent  should  be  allowed. 

^^'ertheless,  the  said  Commissioner  still  refused  to  allow  the 

^i^  Imtent  to  issue,  and,  on  the  14th  of  April,  1870,  made  the 

^•lowing order:  "Further  action  in  this  case  is  suspended 

^'^tiil  the  farther  order  of  the  Commissioner  f  and  no  notice 

^le  order  was  ever  given  to  said  Hull  or  his  attorneys,  nor 


t*^  its  existence  known  to  either  himself  or  them   until 

^^tifciQ  ^}jQ  past  three  months ;  and  that  the  -'further  order'' 

^^^  contemplated  has  never  been  made.    He  again  applied 

^he  present  Commissioner  of  Patents,  (Leggett,)  requesting 
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him  to  direct  the  patent  to  issae  in  accordance  with  the  decis- 
ion of  the  board  of  examiners  in-chief  above  referred  to. 
Bnt  the  said  Commissioner,  after  having  fally  considered  said 
application,  denied  the  request  therein  presented,  mainly,  ac 
he  (Hull)  believes,  on  account  of  the  length  of  time  that  had 
elapsed  since  the  aforesaid  order  of  April  14, 1870,  was  made 
and  also  on  account  of  the  rule  tbat  one  Commissioner  wil 
not  review  and  reverse  the  rulings  of  his  predecessor,  ( Fisher,] 
the  former  incumbent. 

Believing  that  the  facts  above  stated  leave  no  discretioi 
with  the  Commissioner  of  Patents;  that  under  the  circum 
stances  of  this  case  the  law  definitely  prescribes  this  duty 
which  is  the  performance  of  a  mere  ministerial  act,  petitione] 
asks  that  a  writ  of  mandamus  may  issue,  under  the  seal  anc 
authority  of  this  honorable  court,  commanding  the  8£|id  Com 
missioner  of  Patents  to  issue  said  patent,  or  to  show  cause 
why  he  declines  to  do  the  same,  or  to  do  such  other  acts  and 
things  as  his  official  duty  shall  require,  and  such  as  shall  be 
in  accordance  with  the  general  principles  of  jurisprudence 
that  are  applicable  to  such  cases. 

The  return  of  the  Commissioner  gives  a  history  of  the 
application  of  the  petitioner  from  September  25, 1856,  when  h€ 
filedhis  first  application,  down  to  April  14, 1870,  when  theCom- 
missioner  (Fisher)  placed  the  written  order  on  file  suspend 
ing  further  proceedings  until  his  further  order,  but  of  whicti 
no  notice  was  sent  to  Hull,  although  it  is  stated  he  had  actual 
knowledge  of  such  order.  On  February  11,  1874,  relatoi 
moved  Commissioner  Leggett  to  issue  the  patent,  which  h( 
declined  to  do,  for  the  following  reasons: 

**  First,  my  predecessor  had  evidently  deliberately  decided 
that  a  patent  could  not  be  granted,  and  under  the  practice  io 
all  the  Departments,  which,  if  not  statutory,  has  the  force  o1 
law,  I  am  not  at  liberty  to  review  his  decision ;  and,  second 
the  delay  of  nearly  four  years  between  the  last  action 
of  my  predecessor  and  the  filing  of  the  present  request  foi 
reconsideration  works  abandonment  under  existing  statutes 

''Upon  an  examination  of  the  merits  of  the  case,  I  am  ia^ 
clined  to  the  belief  that  there  are  no  equities  in  the  case  thai 
should  lead  to  any  forced  construction  of  the  statute  in  favoi 
of  the  applicant." 
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The  CommissioDer,  in  his  return,  resists  the  application 
for  the  writ  of  mandamas  npou  the  following  grounds : 

'^  The  respondent  denies  that,  upon  the  facts  of  the  case,  his 
predecessor  was  left  nothing  but  a  mere  ministerial  act  to 
perfora*,  viz,  to  deliver  the  patent ;  or  that  he,  as  successor, 
is  left  in  that  position ;  and  he  says  that,  inasmuch  as  a 
patent  never  was  executed,  there  remains  still  a  judicial 
discretion  to  be  exercised  by  him,  in  determining  whether  or 
^ot  all  the  conditions  prescribed  by  law  were  complied 
^ith  io  every  respect,  so  as  to  authorize  him  to  lawfully  exe- 
cute and  deliver  the  patent. 

^*  Be  denies  that  the  decision  of  the  board  of  examiners-in- 
ch ief,  upon  the  single  point  appealed  to  them  from  the 
PHnaary  examiner,  concluded  him  upon  that  point,  or  upon 
^ther  points  which  the  law  makes  conditions  precedent 
^  t\^e  grant  of  patents,  and  charges  him  with  the  duty  of 
^^termining. 

^'  He  denies  that  the  writ  of  mandamus  should  issue  from 

*^^o     honorable  court,  as  petitioned  for,  to  compel  him  to 

^^^oiitft  and  deliver  the  patent  sought  by  the  relator  previous 

y^  ^  regular  appeal  to  the  court  and  an  adjudication  in  his 

,  as  provided  for  in  the  forty-eighth  and  fiftieth  sections 

e  patent  act,  and  says  that  such  a  remedy,  if  ever  avail- 

^"'^  before  the  complete  execution  of  a  patent,  is  now  barred 

^*^    t:liis  case  by  the  delay  of  the  relator  in  invoking  it." 

e  principal  question  to  be  determined  upon  this  state  of 
is,  whether  the  court,  will  require  the  Commissioner  of 
stents  to  issue  a  patent  where  the  board  of  examiners-in- 
have  twice  decided  in  favor  of  the  applicant. 


^^harles  Mason  for  the  relator : 


board  of  examiners-in-chief  was  created  by  the  law  of 

O,  who  were  to  be  appointed  by  the  President  and  Senate, 

were  "to  be  composed  of  persons  of  competent  legal 

^^wledge  and  scientific  ability.''    They  were  to  review,  on 

^V^T)eal,  the  decisions  of  the  primary  examiners,  and  all  this 

^or  the  purpose  of  securing  greater  uniformity  of  action  in 

^^  grant  and  refusal  of  letters-patent.''    This  wholly  changed 

^^  relation  of  the  Commissioner  to  the  oflice  in  regard  to 
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the  exainiaers.    lostead  of  vesting  all  discretion  on   this 
subject  in  him,  a  series  of  tribunals  were  created,  of  which 

he  foriped  one. 

Ori^nal  jurisdiction  was  given  to  the  primary  examiner 
and  not  to  the  Commissioner,  and  all  the  other  tribunals 
were  appellate.  All  their  acts  were  now  judicial  in  form,  as 
they  had  before  been  in  substance,  and  the  Commissioner 
could  not  interpose  until  the  case  came  to  him  on  appeal. 

Tbis  conclusion  is  fully  justified  by  the  decision  of  Judge 
Dunlop  in  the  case  of  Snotcden  vs.  Pierce.  A  judicial  system 
was  thus  introduced  into  the  Patent-Office,  so  far  as  related 
to  its  action  upon  the  qnestion  of  patentability  or  upon  an 
issue  of  priority  of  invention,  both  of  which  are  purely  judi 
cial  subjects.  On  questions  of  administration  the  Gommis* 
sioner  is  still  the  controlling  head  of  the  office.  But  in  hu 
judicial  capacity  he  is  one  of  a  series  of  appellate  tribunals^ 
with  no  right  to  control  those  below  him  further  thau  ha^ 
been  already  stated.  It  would  be  simply  rediculous  to  appeal 
to  the  Commissioner  from  his  own  decisions,  expressed  througfc 
his  own  subordinates,  who  were  implicitly  bound  to  obey  hit 
instructions. 

An  appeal  implies  an  independent  power  superior  to  thai 
appealed  from.  Would  it  not  be  worse  than  child's  play  tc 
require  a  party  to  pay  twenty  dollars  for  an  appeal  to  the 
Commissioner  from  a  decision  that  he  himself  had  directed 
to  be  made  f  It  would  not  even  have  the  ground  of  an  ap 
peal  from  Philip  drunk  to  Philip  sober.  In  confirmation  o: 
the  views  now  expressed,  I  refer  the  oonrt  to  the  46th,  47th 
and  48th  sections  of  the  act  of  July  8,  1870. 

It  should  also  be  remembered  that  the  board  of  examiners 
in-chief  was  created  to  secure  greater  uniformity  of  action 
How  is  this  end  to  be  accomplished,  if  they  are  merely  in 
struments  of  the  Commissioner,  and  subject  to  his  will  in  al 
things.  They  are  to  be  learned  in  the  law,  while  he  is  no 
required  to  be  so ;  and  sometimes,  as  in  the  case  of  the  pres 
ent  Commissioner,  is  not  so  in  fact.  Does  ignorance  tern 
to  uniformity  f  Not  through  reason,  certainly ;  if  at  all,  i 
can  only  be  through  obstinacy,  and  not  through  principle. 

Another  reason  which  shows  that  the  examiners-in-chie 
were  intended  to  be  an  independent  tribunal,  except  throngi 
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the  medium  of  the  appeal,  as  provided  by  law,  is  drawn  from 
the  fact  that  they  are  not  appointed  by  the  Commissioner, 
sor  even  through  his  nomination.  They  derive  their  official 
existence  through  the  same  source  from  which  he  derives 
his.  Id  practice,  too,  they  are  much  more  permanent  than 
he.  His  is  regarded  as  a  political  appointment,  while  theirs 
is  not.  There  is  no  probability  that  a  change  in  the  adminis- 
tration of  the  Federal  Government  would  work  the  same 
change,  in  regard  to  their  condition,  as  it  would  in  regard  to 
his. 

It  is  true  an  appeal  lies  to  him  from  their  decision,  but 

^ere  is  a  superior  judicial  tribunal  that  can  correct  any 

^xTors  that  he  shall  make.    The  system  would  be  more  con- 

^<*uoii8  if  he  were  left  out,  and  if  the  appeal  were  made  di- 

^''^^tlj  from  the  board  to  the  supreme  court;  but  though  he 

^^y  create  inconvenience  by  his  caprices  or  want  of  infor- 

'^a.t^ion,  still  there  is  a  permanent  judicial  tribunal  that  can 

^Ppl^  the  proper  corrective  to  his  eccentricities  or  hfs  mis- 

ut  whatever  may  be  thought  of  the  system  created  by  the 
of  1861,  there  certainly  can  be  none  in  regard  to  its  mod- 
^fto^tion  through  the  act  of  1870.  The  transactions  which 
^•^oompanied  its  adoption  in  the  House  of  Eepresentatives, 
^"o^ce  it  originated,  and  where  it  received  its  entire  constitu- 
opon  the  point  we  are  now  considering,  leaves  no  doubt 
t:-lii8  subject.  (See  Congressional  Globe  for  1869-70,  part 
^*  I>ege  2855.) 

ut  it  may  be  said,  on  behalf  of  the  respondent,  that  a  law 

^t  be  construed  by  its  own  language,  and  by  that  alone. 

^B  is  the  rule  where  no  doubt  is  left  as  to  its  meaning. 

we  often  hate  to  resort  to  outside  circumstances  to  as- 

^^^"faiin  that  meaning.    The  great  question  to  be  settled  is, 

^*^^t  did  the  legislature  intend  by  the  terms  used  f    In  order 

^      arrive  at  a  satisfactory  conclusion  in  this  respect,  sur- 

^^nding  circumstances  must  often  be  consulted. 

^t  would  not  be  competent  to  take  the  testimony  of  the 

^ Ambers  of  the  legislature  itself.    Though  every  one  of  their 

^^mber  were  to  swear  that  a  meaning  was  intended  different 

^^m  the  import  of  the  terms  used,  it  would  not  avail  to 

^^aoge  their  meaning. 
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Nor  would  any  private  information  under  which  tb 
lators  voted  have  the  least  effect  in  ^ving  a  constra* 
the  language  used  by  them ;  for  if  such  was  the  a 
person  would  have  an  advantage  in  interpreting  1 
which  another  did  not  possess.  It  would  be  in  princ 
itating  the  tyranny  of  that  Eoman  emx)eror  who  po 
edicts  so  high  that  they  could  not  be  read,  and  then  i 
obedience  to  their  provisions. 

But  public  history,  which  all  may  equally  unders 
always  to  be  taken  into  account  in  giving  a  constru< 
public  statutes.  The  transactions  in  Congress  whicl 
corded  in  the  pages  of  the  Congressional  Globe,  anc 
through  that  channel,  and  by  means  of  the  public  j( 
are  spread  broadcast  all  over  the  country,  are  more  ] 
to  be  regarded  as  public  history  than  anything  foun 
pages  of  Hildreth  or  Bancroft. 

It  \^  finely  spun  out,  to  be  sure,  but  still  it  is  pul 
tory.  These  views  have  been  practically  adopted 
pressed  by  the  Supreme  Court  of  the  United  States, 
as  by  many  State  tribunals.  The  debates  in  the  coc 
which  framed  the  Federal  Constitution,  as  well  as  1 
the  State  conventions  by  which  it  was  adopted,  h 
quently  been  referred  to  as  a  means  of  arriving  at  i 
construction  of  that  instrument. 

The  meaning  of  the  act  of  1870,  for  which  I  ha 
contending,  is,  therefore,  no  longer  in  doubt.  The  ( 
sioner  of  Patents  had  no  legitimate  authority  to  with! 
patent  which  had  been  allowed  by  the  authority  of 
bunal  that  was  vested  with  jurisdiction  over  this  sul 

There  was  another  question  raised  by  the  res 
which  should  receive  a  passing  notice.  It  was  argi 
although  we  might  have  been  entitled  to  our  paten 
proper  time,  still  that  we  have  forfeited  our  right  b 
which  has  worked  abandonment  under  and  by  virta 
32d  section  of  the  act  of  1870. 

This  is  not  one  of  the  cases  contemplated  by  that 
We  were  entitled  to  our  patent.  We  had  obtai 
proper  decision  in  our  favor,  and  had  paid  our  flna 
is  shown  by  our  petition,  and  virtually  admitted  in 
swer ;  and  nothing  remained  but  for  the  oflfice  to  i 
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patent.    This  was  wroDgtally  withheld.    Cau  the  office  now 
take  advantage  of  its  own  wrong  to  injare  us  still  moret 

I^ut  waiving  that  point,  we  have  another  conclusive  an- 
swer to  this  objection.    The  language  of  the  section  above 
Inferred  to  is  as  follows :  "  or  upon  failure  of  the  applicant 
to   prosecute  the  same  within  two  years  after  any  action 
therein  of  which  notice  shall  Jiave  been  given  to  the  applicant.^ 
^ow,  even  if  this  was  a  ca^  contemplated  in  this  section, 
the  notice  necessary  to  bring  it  within  the  rule  of  abandon- 
«nent  was  never  given,  as  is  expressly  stated  in  the  petition, 
anc]  ^iii  not  be  denied  on  the  argument.    There  has,  there- 
^OT^y  been  no  abandonment  in  the  case. 

Ir  the  foregoing  argument  is  held  to  be  substantially  cor- 
""^ct;,  I  trust  the  order  of  this  court  will  direct  the  Com  mis- 
siouerof  Patents  to  issue  the  patent  without  further  delay. 
^ut  if  I  have  failed  to  convince  the  court  of  the  soundness 
•>^  nn  J  position  in  this  respect,  there  is  another  remedy  of  a 
*^**^     decisive   character   to   which  we  must   certainly  be 

le  last  recorded  action  of  the  Patent- Office  in  this  case 
dated  April  14, 1870,  and  is  in  these  words : 
^  ^  l^arther  action  in  this  case  is  suspended  until  the  further 
^'^•^'^rof  the  Commissioner."    That  further  order  has  never 


been  made,  except  by  failing  to  make  it  and  verbally 

^^^liuing  to  issue  the  patent.    I  now  ask  that  (unless  ordered 

/-^   i  ^soe  the  patent)  he  be  directed  to  proceed  and  make  this 

^^^  ber  order,  or  to  make  such  a  decision  in  the  case  as  will 


*^t)le  us  to  take  an  appeal  to  this  court.    As  yet  the  last 

.      Svilar  official  deci^on  is  in  our  favor.    The  Commissioner 

^*^   arbitrarily  interposed  to  prevent  us  from  receiving  our 

~^^-^iit.    This  is  not  such  a  decision  as  is  contemplated  to 

■^^  48th  section  of  the  act  of  1870,  from  which  we  can  appeal, 

more  than  though  he  had  directed  the  messenger  in 

^ia  the  patent  in  his  possession,  instead  of  sending  it  to  the 

^^^^^ntee  after  it  had  been  duly  executed,    ^ye  have  resorted 

^^   the  only  remedy  within  our  reach. 

One  of  your  honors,  during  the  argument,  raised  the  ques- 

,^^^^  whether  we  had  asked  such  relief  in  our  petition  as  is 

^^^t  suggested.    That  petition  asks  that  the  respondent  be 

^^uired  to  show  cause  why  he  declines  to  issue  the  patent, 

7d 
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^'  or  to  do  sach  other  acts  and  things  as  his  official  daty 
shall  require,  aud  such  as  shall  be  iu  accordance  with  the 
general  principles  of  jurisprudence  that  are  applicable  to 
such  cases."  I  should  be  unable  to  frame  a  broader  prayer 
for  relief  than  is  embraced  in  this  language,  if  compelled  by 
the  action  of  this  court  to  commence  proceedings  anew  in 
order  to  obtain  the  proper  relief,  and  I  have  never  under- 
stood that  a  petitioner  is  limited  in  such  cases  to  the  specific 
relief  set  forth  in  his  petition. 


Marcus  8.  Hopkins  for  the  Commissioner  of  Patents : 

There  is  nothing  in  the  law  to  indicate  that  the  conclusioQ 
either  of  an  examiner  or  of  the  board  of  examiners  must  govern 
the  Commissioner.  The  practice  has  always  been  that  it 
governs  him  if  he  approves  it,  and  not  otherwise ;  just  as 
the  report  of  a  master  governs  a  court  of  equity  when,  in 
the  opinion  of  the  court,  it  is  correct.  This  is  indicated  in 
the  rules  of  practice  of  the  office. 

Bule  43  provides  that  ^^  the  examiner-in-chief  will  consider 
the  case  as  it  was  then  last  passed  upon  by  the  primary  exam- 
iner merely,  revising  his  decisions  so  far  as  they  were  adverse 
to  the  appellant.  If,  however,  they  discover  any  reason  not 
given  by  the  examiner  why  a  patent  should  not  issae,  they 
should  make  a  statement  to  that  effect  to  the  Commis* 
sioner." 

But  when  an  appeal  is  taken  to  this  or  any  other  United 
States  court,  the  statute  expressly  specifies  that  the  adjudi- 
cation of  the  court  shall  control  the  Commissioner. 

Section  50  provides  that  ^'  the  court  shall  return  to  the 
Commissioner  a  certificate  of  its  proceedings  and  decision, 
which  shall  be  entered  of  record  in  the  Patent-Office  and 
govern  the  further  proceedings  in  the  case." 

If  it  was  intended  that  the  Commissioner  should  be  gov- 
erned absolutely  by  the  findings  of  a  subordinate  tribunal 
in  the  Patent-Office,  why  was  it  not  also  specified  in  the  lawf 
The  idea  is  sufficiently  anomalous  to  require  specification. 
Inference  would  seem  clearly  to  point  the  other  way ;  yet 
inference  is  the  only  basis  for  the  relator's  interpretation  of  the 
law.    But  it  will  be  asked  what  reoiedy  had  this  applicant 
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after  receiviu^  a  favorable  decision  from  the  board,  and,  in 

compliance  with  the  notice  of  the  office,  having  paid  his 

final  fee  of  $20  in  reasonable  expectation  of  receiving   his 

patent  according  to  the  regalar  coarse  in  ordinary  cases 

where  the  Commissioner  interposes  no  objection  f    First,  he 

had  the  remedy  which  he  sought,  viz,  an  appeal  by  way  of 

a  motion  before  the  Commissioner  in  person  to  issue  the 

patent    This  motion  brought  up  the  whole  record,  and  the 

facts  in  the  case  were  presented  and  argued.    The  Commis- 

siooer  then  "deliberately  decided,^  as  held  by  the  present 

CJommissioner  and  as  indicated  in    his  decision,  that  the 

psfctent  ought  not  to  issue.    From  that  decision,  I  submit,  an 

^PE>«al  lay  to  this  court ;  but,  if  there  could  be  any  doubt 

^boi^t  that,  the  applicant  could  have  asked  the  Commissioner 

^o  x^ender  his  decision  on  the  merits  of  the  case  in  review 

^^     t^liat  of  the  board,  which  done,  an  appeal   would  un- 

Qi^^^tionably  lie  to  this  court.    If  the  Commissioner  had 

"'^^ci.sed  to  make  any  decision,  he  would  then  have  been  com- 

I^^Hiable  by  mandamus  to  decide,  unless  the  decision  already 

''^^^'Cle  was  deemed  sufficient  ground  for  appeal.    But  the 

^I>E>licant  prefers  to  stand  upon  a  legal  point  which  he  makes, 

^l  thereby  avoid  the  presentation  of  the  record. 

e  does  not  even  indicate  what  his  invention  is  in  his 
tion,  nor  state  the  date  of  his  original  application,  but 
^^*^ely  extracts  a  stated  case,  raising  a  question  of  law  out  of 
history  of  the  transaction  in  the  matter,  which  runs  back 
Tlj  a  score  of  years,  during  which  time  the  device  he 
^^'^Id  have  peremptorily  ordered  to  patent  has  gone  notori- 
i^lj  and  generally  into  public  use  from  one  end  of  the  land 
^e  other. 
^^Tith  respect  to  the  fee  of  $20  which  the  relator  has 
^^^     d,  the  70th  section  of  the  present  patent  act  provides  for 
^^^  refunding  of  the  money.    The  old  law  had  a  similar  pro- 
loo  ;  section  1,  act  of  August  29, 1842.    The  amount  is  now 
!y  for  him  in  the  office,  and  has  been  ever  since  the  Com- 
^ioner  reftised  to  grant  him  a  patent. 
^  conclusive  answer  to  this  petition  for  mandamus  against 
^«  Commissioner  of  Patents,  as  the  case  is  presented  by  the 
^^fX)rd,  would  be  that  the  Commissioner  is  not  the  issuing 
^^oer;  that  the  Secretary  of  the  Interior  signs  and  author- 
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izes  the  issue  of  patents,  as  was  unaniaiously  held  by  this 
court  in  the  case  of  Whitely  vs.  Fisher^  4  Fisher,  248.  See 
also  the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  cases  of  The  United  States  vs.  The  Oommissianer  of  the 
Land-  Office^  5  Fisher,  565,  and  The  Secretary  of  the  Interior 
vs.  McGarrahan^  9  Wall.,  314. 

But  the  Commissioner  prefers  to  meet  the  question  made 
by  the  relator  in  such  a  way  as  to  have  the  law  defining  the 
relative  powers  and  duties  of  the  Commissioner  and  exami- 
ners and  the  board  of  examinersio-chief  interpreted  by  a  dis- 
interested and  competent  tribunal,  having  the  matter  judi- 
cially before  them. 

Passing  from  the  main  issue  and  assuming  that  the  relator 
once  had  a  remedy  by  a  mandamus,  there  are  two  provisions 
of  the  act  of  July  8,  1870,  which  it  is  important  to  consider, 
in  view  of  his  delay  in  seeking  this  remedy.  It  ha«  already 
been  seen  that  the  case,  although  the  suspension  of  the  issue 
of  the  patent  complained  of  took  place  under  the  old  law,  is 
brought  by  section  111  under  the  provisions  of  the  new  law. 
By  this  section  of  the  act,  which  required  that  pending  appli- 
cations be  proceeded  with  as  if  filed  after  the  passage  of  the 
act,  the  applicant  lost  no  remedy  that  he  had  under  the  old 
law.  But  the  act  contains  certain  provisions  in  the  nature  of 
statutes  of  limitation,  looking  to  the  enforcement  of  diligence 
in  the  prosecution  of  applications  for  patents. 

Oreat  wrongs,  upon  which  the  courts  had  frequently  ani- 
madverted in  strong  terms,  had  grown  out  of  the  resuscitation 
of  old  neglected  cases  that  had  lain  many  years  dormant  in 
the  ofiice,  until  SDme  sharp  speculator  purchased  them  for  a 
song  and  brought  them  out  under  patents,  to  obstruct  estab- 
lished business  and  levy  heavy  tribute  upon  men  innocent  of 
any  suspicion  that  the  wares  they  had  been  for  half  a  genera- 
tion manufacturing  could  be  monopolized  as  new  inventions. 

It  was  to  remedy  these  evils,  which  rather  obstructed  than 
promoted  the  progress  of  useful  arts  for  the  public  good, 
that  the  sections  to  which  I  now  invite  the  attention  of  the 
court,  and  several  other  sections,  were  enacted.  (See  sections 
23,  24,  32,  35,  42,  and  50.) 

Section  oJ  provides:  "That  all  applications  for  patents 
shall  be  completed  and  prepared  for  examination  within  two 
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years  after  the  filing  of  the  petition,  and  in  default  thereof, 
or  upon  failare  of  the  applicant  to  prosecute  the  same  within 
two  years  after  any  action  therein,  of  which  notice  shall  have 
been  given  to  the  applicant,  they  shall  be  regarded  as  aban- 
doned by  the  parties  thereto,  unless  it  be  shown  to  the  satis- 
tactioD  of  the  Commissioner  that  such  delay  was  unavoid- 
able." 

Since  the  passage  of  this  act  over  three  years  were  allowed 

by  the  relator  to  pass,  during  which  time  he  took  no  steps 

whatever  toward  the  prosecution  of  his  application  in  the 

ofiice.     He  had  notice  of  the  suspension  of  his  case  in  1869, 

»n<l  acknowledged  such  notice  on  the  record  by  repeatedly 

protesting  and  arguing  against  the  suspension,  so  that  the 

P^ea  set  up  in  his  petition,  that  no  notice  of  the  Commissioner's 

onler    of  July  14,  1870,  (which  was  a  mere  recording  of  his 

P'^  vioBs  order,)  was  sent  him,  is  a  mere  pretext. 

*^^o  fact  appears  that  he  had  actt/di^o^toe  of  the  suspension  of 

^  oase,  which  notice  he  accepted  and  acted  upon  repeatedly, 

and   wietheror  not  he  had  formal  notice  of  this  particular 

<>r(l^r»   is  immaterial.     He  had  formal  notice  of  the  action  of 

*^   l>oanl. 

■*-^o^  Commissioner's  decision  of  September  15,  1869,  in  part 
^V^^*^^  quoted,  was  a  denial  of  a  motion  to  relieve  the  case 
'^    tihis  order  suspending  further  proceedings  for  the  issue 
^  ^^  patent.    In  that  decision  the  Commissioner  said : 
^bis  is  a  motion  to  allow  a  patent  to  issue  upon  an  ap 

^.  ^^^ion  that  is  now  suspended  by  order  of  the  Commis- 
sion ^ 


^     is  submitted  whether,  under  these  circumstances,  the 

^^  of  more  than  three  years  to  prosecute  this  application, 

^O^  absence  of  any  explanation,  does  not  bar  the  issue  of 

l^atent,  and  is  not  sufficient  ground  for  quashing  these 

^"^^^i^edings. 


,  -^tion  23  provides  that  "every  patent  shall  date  as  of  a 
^  tiot  later  than  six  months  from  the  time  at  which  it  was 
^^^d  and  allowed,  and  notice  thereof  was  sent  to  the  appli- 

^1^^^  or  his  agent ;  and  if  the  final  fee  shall  not  be  paid  within 
^  X>eriod,  the  patent  shall  be  withheld." 

^»  "^Ow,  the  ground  upon  which  this  mandamus  is  sought  is 
^^  the  patent  "was  passed  and  allowed"  in  1869,  and  that 
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the  Oommissioner  wroDgfully  neglected  and  refused  to  exe- 
cute and  deliver  the  patent.  If  the  relator's  position  is  cor- 
rect, then  he  had  the  remedy  by  mandamns  to  compel  the 
Commissioner  to  execnte  and  deliver  him  the  patent.  Bnt 
he  should  have  sought  that  remedy  before  the  lapse  of  time 
interposed  a  statutory  bar  to  the  grant  of  the  patent.  The 
clause  above  quoted  is  mandatory.  The  patent  must  bear 
date  within  the  time  limited.  Yet  there  is  no  authority  now 
to  antedate  a  patent. 

Section  8,  of  the  act  of  1836,  which  gave  that  power,  within 
certain  limits,  and  under  certain  conditions,  was  repealed  by 
the  act  of  1870.  How,  then,  can  the  patent  now  lawfully 
issue  by  mandamus  f  If  issued  under  the  order  of  the  court 
in  this  proceeding,  it  must  be  because  ^^ passed  and  allowed" 
in  1869.  More  than  six  months  have  elapsed  since  that  time, 
and  the  grant  of  the  patent,  upon  the  hypothesis  here  pre- 
sented, even  admitting  that  the  Commissioner  has  wrongfully 
withheld  it,  is,  I  submit,  now  barred  by  the  statute. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

The  petitioner,  having  made  application  for  a  patent  in  the 
usual  manner,  his  application  wa«  referred,  in  the  first  in. 
stance,  to  one  of  the  primary  examiners,  who  made  an  ad- 
verse decision.  It  was  then  carried  by  appeal  to  the  board 
of  examiners-in-chief,  by  whom  a  favorable  decision  was 
made. 

The  Commissioner  himself,  however,  was  not  convinced 
by  the  favorable  decision  and  for  reasons  satisfactory  to  him- 
self has  heretofore  withheld  the  patent. 

The  first  question  for  the  court  to  determine  in  the  present 
case  is  this:  Whether,  in  an  ex  parte  application  for  a  patent 
the  Commissioner  possesses  any  authority,  under  the  law,  t 
withhold  a  patent,  in  opposition  to  the  report  of  a  primar^i 
examiner,  or  the  report  of  the  board  of  examiners-in-chief  it 
its  favor ;  in  other  words,  whether,  in  such  a  case,  the  deci 
ion  of  the  primary  examiner,  if  favorable  to  the  patent,  i 
conclusive  upon  the  office,  and  if  unfavorable,  and  the  appli 
caut  ha«  carried  his  case  by  appeal  before  the  board  of  e: 
aminers-iu-chief,  and  there  obtained  a  favorable  decision,  thm 
latter  decision  is  conclusive,  so  that  nothing  is  left  to  t\M* 
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CouQmissiouer  except  the  miuiaterial  act  of  countersigaing 
and.  affixing  the  seal  of  the  office  to  the  parchment. 

The  petitioner  for  this  writ  claims  that,  according  to  the 
org^anizatioQ  of  the  Patent-Office,  the  question  of  the  patent- 
a(>ility  of  an  alleged  invention  is  to  be  referred  for  examina- 
tion first  to  one  of  the  primary  or  assistant  examiners.    If 
bis  decision  be  unfavorable,  the  applicant  has  the  right  to 
appeal  to  the  examiners-in-chief.    If  their  decision  shoald 
^Iso  be  unfavorable,  he  has  the  right  of  appeal  to  the  Com- 
missioner.   And,  should  the  Commissioner's  decision  be  un- 
favorable, the  right  of  still  further  appeal  to  this  court. 

In    all  this  the  petitioner's  views  of  the  law  are  correct ; 

^^t  lie  also  claims  that,  because  his  application  is  exparte^  and 

'JO  one  can  take  the  appeal  but  himself,  and  nobody  will  ever 

^Ppoiil  from  a  decision  in  his  own  favor,  the  first  favorable 

^Bcii^JQn  he  obUiins  at  any  stage  of  the  proceedings  must 

"®  <5ouclu8ive  on  the  office,  since  the  case  can  go  no  furthei 

^xc^l^d  5y  appeal.    This  view  of  the  law  we  think  is  not 

^^^i-^ct. 

■*^ti«only  act  of  Congress  now  in  force  on  this  subject  is 
^   ^      ^ct  approved  July  8,  1870,  entitled  "An  act  to  revise, 
^  '^olidate,  and  amend  the  statutes  relating  to  patents  and 
^l^-^Tights." 

^  ^  *^e  first  step  to  be  taken  by  an  applicant  for  a  patent  is, 
*^     ^►arse,  to  file  his  appliciitiou. 


\^  the  31st  section  of  the  act  it  is  provided — 
***  llha^  on  the  filing  of  any  such  application  and  the  pay- 
^^^  t  of  the  duty  required  by  law,  the  Commissioner  shall 
^^*^  an  examination  to  be  made  of  the  alleged  new  invention 
l^y^  discovery;  and  if,  on  such  examination,  it  shall  appear 
jj^^^"^  the  claimant  is  justly  entitled  to  a  patent  under  the  law, 
Q^  ^  that  the  same  is  sufficiently  useful  and  important,  the 
^  imissioner  shall  issue  a  patent  therefor." 


^y  this  section  it  is  made  the  duty  of  the  Commissioner  to 
^  an  examination  to  be  made  of  the  alleged  new  invention 
^*  <3i8covery ;  but  neither  in  this  section  nor  in  any  other  ot 
^^^  act  is  he  specifically  told  by  what  particular  officers  he  is 
)iave  the  examination  made.  It  is  true  that  he  is  furnished 
<ler  the  law  with  a  large  number  of  officers,  among  whom 
twenty-two  principal  examiners,  twenty-two  first  assistant 
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examiuers,  and  twenty-two  second  assistant  examiners,  all  oi 
whom  are  appointed  by  the  Secretary  of  the  Interior  apon 
the  Commissioner's  nomination. 

The  duties  to  be  performed  by  these  officers  are  Dowhei€ 
defined  in  the  law,  but  are  such  only  as  the  GommissioDei 
himself  is  authorized  to  prescribe  in  pursuance  of  the  19tl: 
section,  which  is  in  these  words  : 

^^That  the  Commissioner,  subject  to  the  approval  of  th< 
Secretary  of  the  Interior,  may,  from  time  to  time,  establisl 
rules  and  regulations,  not  inconsistent  with  law,  for  the  con 
duct  of  proceedings  in  the  Patent-Office." 

All  these  <<  principal  examiners,"  ^^ first  assistant  exam 
iners,"  and  ^ '  second  assistant  examiners,'^  sixty-six  in  number 
have  no  functions  to  perform  in  the  office  except  only  such  at 
may  be  pssigned  to  them  by  the  Commissioner. 

Would  it  not  be  a  very  anomalous  condition  of  things  1 
the  Commissioner,  under  these  circumstances,  were  to  havi 
no  authority  to  review  and  set  aside  the  acts  of  any  of  thesi 
subordinate  officers  ?  We  shall  look  into  this  question  a  littli 
more  fully  after  we  have  examined  the  law  in  regard  to  thi 
examinersin-chief. 

The  duties  of  examiners  in-chief  are,  in  general  terms,  pre 
scribed  in  the  10th  section,  which  is  in  these  words — 

^^Sec.  10.  And  he  it  further  enacted^  That  the  examiners-in 
chief  shall  be  persons  of  competent  legal  knowledge  an( 
scientific  ability,  whose  duty  it  shall  be,  on  the  written  peti 
tion  of  the  appellant,  to  revise  and  determine  upon  the  validit; 
of  the  adverse  decisions  of  examiners  upon  applications  fo 
patents,  and  for  re-issues  of  patents,  and  in  interference  cases 
and,  when  required  by  the  Commissioner,  they  shall  hear  an< 
report  upon  claims  for  extensions,  and  perform  such  othe 
like  duties  as  he  may  assign  them." 

Upon  this  section  especially  is  it  that  the  relator  in  th< 
present  proceeding  relies  in  his  application  for  a  mandamu 
against  the  Commissioner.  By  it  the  examinersin-chief  an 
required  to  be  persons  of  competent  legal  knowledge  aoi 
scientific  ability,  qualifications  nowhere  expressly  require< 
for  the  Commissioner  himself.  These  officers  also,  as  reqai!e< 
by  section  2,  are  appointed  by  the  President,  by  and  wit 
the  advice  and  consent  of  the  Senate.    One  of  their  duties  i 
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to  ^^ revise  and  determine  apon  the  validity  of  the  adverse 
decisions^  of  the  subordinate  examiners  which  may  be  brought 
before  them  by  ap|)eal. 

Undoubtedly  the  decision  of  this  board,  when  in  favor  of 
the  applicant  for  a  patent,  must  be  conclusive,  unless  a  supe- 
nor  supervisory  authority  is  vested  by  law  in  the  Commis- 
sioner. The  same  may  be  said  with  equal  force,  also,  in 
^-Bi^ect  to  the  decisions  of  the  inferior  examiners  in  like 
circa  Distances;  for  none  but  adverse  decisions  can  be  appealed 
at  SLuy  stage  of  the  examination. 

It  is  provided,  also,  by  the  31st  section,  that  'h'f,  on  such 
cxamlDation.  it  shall  appear  that  theclaimant  is  justly  entitled 
^o  ^  patent  under  the  law,  and  that  the  same  is  sufficiently 
°^^ful  and  important,  the  Commissioner  shall  issue  a  patent 
therefor."  • 

^cit  by  the  same  section  it  is  declared  that  it  is  the  Com- 
missioner who  is  to  cause  the  examination  to  be  made.    The 
®^a.aaiDation,  when  made,  with  its  results,  is  then  to  bo  re- 
^^^**t:^d  to  the  Commissioner,  and  if, "  on  such  examination  " — 
^^t.  is, on  the  face  of  the  examination— "it  shall  .appear,"  &c., 
*^^     Commissioner  shall  issue  the  patent.    But  suppose  it 
^^^^Id  "appear"  to  the  Commissioner,  on  his  own  inspection 
^  Ixe  report,  that  the  alleged  invention  is  neither  novel  nor 
^^^toriousj  he  would  be  bound,  in  duty,  under  this  section, 
*^*"     to  issue  the  patent.    Certainly  there  is  nothing  in  thia 
ion  which  excludes  this  superintending  authority  of  the 
imissioner. 

ad  Congress  intended  that  the  decision  of  the  examiners, 
n  favorable  to  the  applicant,  should  be  final  and  conclu- 
,  we  would  suppose  so  great  an  anomaly  in  executive 
^J^  ^^iiinistration  would  have  been  introduced  into  the  law  by 
^^^^^  use  of  terms  of  the  clearest  import.  A  certified  copy  of 
*^  decision  would  have  been  a  mandate  to  the  Commissioner, 
Hiring  him  to  issue  the  patent  by  authority,  it  might  be, 
C)  second  assistant  examiner,  who  had  been  appointed  at 
instance,  and  subject  to  removal  in  the  like  manner, 
ty  the  7th  section  it  is  declared :  "That  it  shall  be  the  duty 
X»hQ  Commissioner,  under  the  direction  of  the  Secretary  of  the 
HoTy  to  perform  all  the  duties  respecting  the  granting  and 
^ing  of  patents^  which  herein  are,  or  may  hereafter  bCj  by  lata 
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directed  to  be  dome;  and  he  shall  have  charge  of  all  books, 
reeords,  papers,  models,  machines,  and  other  things  belonging 
to  said  office.^ 

If  to  decide  ^  that  the  claimant  is  jnstly  entitied  to  a  patent 
nnder  the  law,  and  that  the  same  is  sufficiently  nsefkil  and 
important,^  be  the  office  of  the  examiners,  then  by  this  sec- 
tion it  is  made  the  duty  of  the  Commissioner  to  superintend 
the  performauce  of  these  duties  by  the  exarainef&  It  is  impos- 
sible to  escape  from  this  conclusion  except  by  denyinf^  that 
these  duties  are  such  as  respect  the  issuing  and  granting  of 
patents.  If  the  decisions  of  the  examiners,  when  fiivorable 
to  applicants,  leave  nothing  to  be  done  by  the  Commissioner 
but  the  ministerial  act  of  writing  his  name  at  the  left-hand 
comer  of  the  parchments  and  directing  the  seal  to  be  affixed, 
how  vam  are  the  words  of  the  law  which  declare  that  it  shall 
be  his  duty  ^  to  saperintend  or  perform  all  the  duties  respect- 
ing the  granting  and  issuing  of  patents  which  herein  are,  or 
hereafter  may  be,  by  law  directed  to  be  done.^ 

By  the  23d  section  it  is  provided — 

^*Tbat  every  patent  shall  date  as  of  a  day  not  later  than 
six  months  from  the  time  at  which  it  was  passed  and  allowed.^ 

By  whose  authority  are  patents  to  be  ^^passed  and 
allowed !"  If  they  are  to  be  passed  by  the  Commissioner, 
they  are  also  to  be  allowed  by  him.  This  language  is  not 
appropriate  to  the  duties  of  examiners.  These  officers  neither 
pass  nor  allow  patents.  They  examine  claims  for  inventions 
or  discoveries.  It  is  the  duty  of  the  Commissioner  alone, 
after  the  examination  has  been  reported,  to  say  whether  the 
patent  shall  be  allowed  and  passed. 

By  the  52d  section  it  is  provided  as  follows : 

**That  whenever  a  patent  on  application  ie  refused^  for  any 
reason  whatever,  either  by  the  Commissioner^  or  by  the  supreme 
court  of  the  District  of  Columbia  upon  appeal  from  the  Com 
missioner,  the  applicant  may  have  remedy  by  bill  in  equity : 
and  the  court  having  cognizance  thereof,  on  notice  to  adverse 
parties  and  other  doe  proceedings  had,  may  adjudge  that 
such  applicant  is  entitled,  according  to  law,  to  receive  a 
patent  for  his  inventioo,  as  specified  in  his  claim,  or  for  anj 
part  thereof,  as  the  facts  in  the  case  may  appear ;  and  sucL 
adjudication,  if  it  be  in  favor  of  the  rigut  of  the  applioant 
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slii^ll  aathorize  the  CommissioDer  to  issoe  such  patent,  on  the 
Applicant  filing  in  the  Patent-Office  a  copy  of  the  adjndica- 
and  otherwise  complying  with  the  requisitions  of  law. 
I, in  all  cases  where  there  is  no  opposing  party,  a  copy  of 
tbe  bill  shall  be  served  on  the  Commissioner,  and  all  the 
exx>€n8e8  of  the  proceeding  shall  be  paid  by  the  applicant, 
^'b  ether  the  final  decision  is  in  his  favor  or  not." 

^Bere  is  an  express  recognition  of  power  in  the  Commis- 
sioner to  refuse  the  patent,  and  an  ex  parte  bill  in  equity 
^ivcn  to  the  applicant  as  a  remedy  for  such  refusal.  On  the 
t^riaJ,  the  coart  is  to  investigate  the  merits  of  the  applicant's 
<5laiin  de  novo^  .and  determine  the  right.  What  need  to  pro- 
"^Ki©  this  mode  of  investigation  if  the  Commissioner  is  bound 
^y  law  in  all  cases  to  issue  the  patent  where  a  favorable  de- 
cision has  been  made  by  the  examiners  t  Should  the  decision 
^^  against  the  applicant,  he  can  get  no  patent,  although  he 
^^^y  have  previously  secured  favorable  decisions  from  all  the 
^Xa^Qainers  in  the  Patent-Office.  On  the  trial,  such  decisions 
^ould  not  be  received  as  even  prima  facie  evidence  in  sup- 
^^J^  of  his  claim.  This  section  provides  for  a  different  class 
^^  Cases  from  those  which  come  before  the  Commissioner  by 
^Pl>eal  from  the  examiners  under  the  47th  and  48th  sections 
^^  tbe  act.  In  these  cases  the  Commissioner  is  obliged  by 
la^-  to  make  his  decision,  and,  if  such  decision  be  adverse  to 
^h«  applicant,  the  latter  may  appeal  to  this  court,  as  provided 
^^  the  49th  and  50th  sections  of  the  act. 

1*he  ca^  of  the  present  relator  was  not  one  of  this  class. 
At  '^as  not  brought  before  the  Commissioner  by  appeal  from 
^^y  adverse  decision  of  the  examiners.    It  was  not  brought 
^^*ore  him  at  all,  except  with  the  report  made  by  the  exami- 
^^^s-in-chief,  and  he  exercised  no  authority  in  respect  to  it, 
^"^^  such  as  belongs  to  him  in  virtue  of  his  general  super- 
visory authority  in  such  a  case.    He  simply  withholds  the 
Patent  for  reasons  which  he  does  not  give,  but  makes  no 
^€3cision.    It  is  not  a  case,  therefore,  which  could  be  brought 
^uto  this  court  by  appeal ;  but  it  is  a  case  for  which  the  appli- 
^nt  may  have  the  remedy  given  by  the  52d  section,  and  that 
^^  ftlone  sufficient,  without  respect  to  any  other  question, 
^^y  the  application  for  a  mandamus  in  this  case  should  be 
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Id  that  this  aectioD  recognizes  the  aothorit j  of  the  Com- 
misioner  to  withhold  a  patent  in  any  case,  for  any  reason 
satisfactory  to  himself,  it  shows  that  the  decisions  of  the  ex- 
aminors  are  in  uo  case  obligatory  as  to  his  action.  In  that 
it  supplies  a  remedy  uuder  which  his  judgment  in  withhold- 
ing the  patent  may  be  revised,  it  is  decisive  against  the 
reme«ly  by  mandamus  applied  for  in  the  present  instance;  for 
this  writ  will  not  lie  where  the  law  furnishes  the  party  with 
any  other  adequate  specific  remedy.  See  Ktndell  vs.  2^ 
United  States,  12  Peters,  614. 

Mr.  Justice  Olin  : 

I  fully  concur  with  the  views  expressed  by  Mr.  Justice 
Wylie  as  to  the  true  interpretation  of  this  patent  law.  The 
interpretation  contended  for  would  turn  the  head  of  the  office 
into  the  tail. 

It  will  be  noticed  that  the  law  provides  for  the  appointment 
of  primary  examiners  upon  the  nomination  of  the  Commis- 
sioner, but  gives  no  appeal  from  their  favorable  action  upon 
an  application  for  a  patent.  2^ow,  upon  the  principle  con- 
tended for  here  by  the  relator,  the  decision  of  the  primary 
examiner  would  be  final,  and  would  couclude  and  bind  the 
Commissioner,  whose  nominee  he  is. 

The  relator's  counsel  has  dwelt  upon  the  fact  that  the  law 
does  not  expressly  give  the  Commissioner  the  right  of  appea 
ixom  the  decision  of  the  examinersin-chief,  and  has  urgi 
this  as  proof  that  such  action  is  final.    This  does  not  seem  t 
me  to  be  the  proper  inference.    I  think  the  right  of  ap 
was  omitted  because  it  was  unnecessary  to  confer  it ;  for  th 
Commissioner's  supervisory  power  over  acts  of  the  sabordi 
nates  in  the  office  is  such  as  to  preclude  any  necessity  of  hi 
<' appealing "  from  the  examinersin-chief.    He  can  refhse 
grant  the  patent. 

As  to  the  remedy :  Nothing  is  clearer  than  that  where  th 
law  has  pointed  out  a  particular  remedy  the  writ  of  maik. 
damns  does  not  lie.    Moreover,  the  Commissioner  does 
issue  the  patent.   It  is  signed  by  the  Secretary  of  the  Interic^ 
and  countersigned  by  the  Commissioner.    The  former  real] 
controls  the  issuing. 

I  had  intended  to  write  out  an  opinion,  but  in  the  feebl 
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atate  of  my  health  I  have  not  completed  it.  lu  fact,  I  found 
I  was  going  farther  in  the  statement  of  principles  governing 
tbe  case  than  my  brethren  might  feel  inclined  to  follow  me. 

Mr.  Justice  Mag  Arthur: 

I  sappose  the  officers  in  charge  of  the  Patent-Office  desire 
to  ascertain  the  grounds  on  which  the  mandamus  was  refused, 
^o  as  to  regulate  their  future  actions  in  matters  affected  by 
the  decision. 

The  views  of  the  minority  will  not  be  of  much  importance 
in  this  respect,  as  the  judgment  of  the  court  and  not  the  dis- 
seuting  opinions  will  determine  the  course  to  be  followed 
bereafter.  On  a  subject  of  so  much  consequence,  however, 
^  desire  to  state  some  of  the  reasons  for  the  dissent  which  I 
indicated  one  week  ago,  and  I  am  authorized  by  the  chief- 
Justice  to  say  that  he  agrees  with  me  in  opinion. 

I  will  premise  by  observing  that  the  Patent-Office  has 
l>^ooaie  a  conspicuous  feature  in  our  Government.  This 
l>ranch  of  business  had  accumulated  so  enormously,  that  in 
1870  Congress  revised  o.ud  reduced  the  whole  system  to  order 
^y  the  law  of  that  year.  The  officers  were  classified,  and 
their  duties,  to  some  extent,  defined,  so  that  the  work  might 
MO  on  efficiently  and  harmoniously.  In  conformity  with  this 
^dea  the  second  section  provides  for  three  examinersin-chief 
^  be  appointed  by  the  President,  by  and  with  the  consent  of 
^he  Senate,  and  their  duties  are  prescribed  in  the  tenth  sec- 
^*ou,  which  reads  as  follows  : 

^'Xhat  the  examiners-in-chief  shall  be  persons  of  competent 

^^Sal  knowledgeand  scientific  ability,  whose  duty  it  shall  be,  on 

the  written  petition  of  the  appellant,  to  revise  and  determine 

'^Pou  the  validity  of  the  adverse  decisions  of  examiners  upon 

f^Pplications  for  patents,  and  for  re-issues  of  patents,  and  in 

''^terference  cases;  and,  when  required  by  the  Commissioner, 

^^^ll  hear  and  report  upon  claims  for  extensions,  and  perform 

^^li  other  like  duties  as  he  may  assign  them." 

^he  forty-sixth  section  enacts — 

**  llhat  every  applicant  for  a  patent,  or  the  re-issue  of  a 
int,  any  of  the  claims  of  which  have  been  twice  rejected, 
every  party  to  an  interference,  may  appeal  from  the  decis- 
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ion  of  the  primary  examiner,  or  of  the  examiner  in  charge  o1 
interferences,  in  such  case,  to  the  board  of  examiners-in-chief 
having  once  paid  the  fee  for  such  appeal  provided  by  law.' 
The  sections  following  this  provide  for  an  appeal  where  the 
party  is  dissatisfied  with  the  decisions  of  the  examiners-in- 
chief  to  the  Commissioner  in  person,  and  then  for  an  appeal 
to  the  snpreme  court  of  this  District  from  the  decision  of  the 
Commissioner,  if  it  is  adverse  to  the  applicant.  Here  we 
have  a  system  judicial  in  form  and  substance  for  the  express 
purpose  of  deciding  upon  the  rights  of  applicants  for  patents, 
and  there  is  nowhere  throughout  the  entire  law  any  power 
given  to  the  Commissioner  to  set  aside  or  disregard  the  rights 
of  an  applicant  thus  settled  and  pronounced,  except  in  the 
cases  which  come  to  him  by  way  of  appeal  from  the  adverse 
decisions  of  the  board.  It  appears  to  have  been  the  design  of 
Congress  to  furnish  in  the  Paten^Office  itself  a  judicial 
method  of  determining  when  a  patent  ought  to  issue,  giving 
to  the  Commissioner  only  an  appellate  power  of  revision,  and 
it  is  simply  in  these  cases  that  he  is  to  exercise  the  right  of 
refusing  a  patent.  The  examiners-in-chief  are  to  be  selected 
with  reference  to  their  fitness  to  perform  the  special  duties 
assigned  them.  The  law  directs  that  they  shall  be  persons 
of  competent  legal  knowledge  and  scientific  ability,  and, 
therefore,  specially  qualified  to  pass  upon  the  legal  and  scien- 
tific questions  that  are  in  most  cases  involved  in  deciding 
upon  the  validity  of  a  claim  for  a  patent.  No  such  require- 
ment is  made  in  selecting  the  Commissioner.  His  position  is 
undoubtedly  one  of  high  trust  and  great  responsibility ;  but 
he  is  appointed  on  account  of  his  general  character  and 
administrative  capacity.  The  special  duty  of  deciding  upon 
the  propriety  of  a  patent  is,  therefore,  confided  to  the  examin- 
ers designated  by  the  law  for  that  purpose,  and  no  appeal 
is  given  except  upon  an  adverse  decision.  In  no  other  case 
and  in  no  other  way  does  the  law  provide  for  a  revision  of 
their  action.  If  their  decison  is  favorable  to  the  inventor^ 
there  is  no  authority  given  the  Commissioner  to  defeat  his 
rights  by  suspending  the  prot^eedings,  or  refusing  to  prepare 
and  countersign  the  patent.  On  the  contrary,  the  thirty-first 
section  expressly  makes  it  his  duty,  if  upon  the  examination 
it  shall  appear  that  the  claimant  is  justly  entitled  to  a  patent,, 
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^^tlie  Ck)mini8ioDer  shall  issae  a  patent  therefor."    The  law 
\a    inandatory  upon  him  in  case  the  applicant  procures  a 
fskvorable  decision,  and  he  cannot  evade  it  without  dispens- 
ing ^^th  the  law  itself.    He  has  no  right  to  take  up  cases 
except  by  appeal,  overrule  decisions,  suspend  proceedings, 
and  refuse  patents  at  his  own  will  and  pleasure.    Qpngress 
never  designed  to  confer  a  power  so  dangerous  to  the  hands 
of  any  Oommissioner,  and  one  so  inimical  to  the  interests  of 
invoDtors.    They  have  provided  how  the  merits  of  an  appli- 
cation for  a  patent  are  to  be  examined  and  determined,  and 
the  result  is  called  a  ^'  decision."    The  case  is  heard  before  the 
examiners  upon  testimony  and  argument.    The  inventor  is 
heard  by  himself  or  counsel,  and  a  decision  is  then  made  in 
his  favor  upon  the  merits  of  his  application.    Is*  it  possible 
that  where  there  is  no  regular  appeal  given,  and  without 
'iotice,  or  any  of  the  forms  prescribed  by  the  law,  the  Com- 
inisaionor  can  take  this  case  up  on  his  own  arbitrary  motion, 
*Dd  defeat  or  reverse  the  whole  proceedings  f    We  are  not 
At  liberty  to  infer  that  Oongress  intended  an  act  so  inconsist- 
ent \irith  the  judicial  system  they  have  ordained  in  t^elaw 
of  1870. 

^V'here  any  new  fact  is  developed,  raising  new  grounds  of 

pl>jection,  or  where  fraud  is  discovered,  or  where  any  gross 

^'^"^gularity  appears,  then  it  is  competent,  no  doubt,  for  the 

^-^mmissioner,  by  virtue  of  his  supervisory  power,  to  direct  a 

'^^^xamination  of  the  case.    In  this  very  case  there  was  a 

^^:xamination  by  order  of  the  Oommissioner,  and  the  board 

their  previous  decision  in  favor  of  Hull.    But  when 

<^^se  has  been  regularly  presented  and  duly  examined,  and 

^^^oided  favorably  to  the  applicant  on  its  merits,  it  is  the 

^  *^  *^^  of  the  Commissioner  to  prepare  the  patent,  and  the  law^ 

have  seen,  expressly  makes  it  mandatory  upon  him  in  all 

Xt^  has  been  suggested  that  the  remedy  of  the  relator  is 
er  the  52d  section,  which  provides  ^^  that  whenever  a  pat- 
is  refused  for  any  reason  whatever,  either  by  the  Com- 
*i^fiioner  or  by  the  supreme  court  of  the  District  of  Colum- 
.^^  ^^^   upon  appeal  from  the  Commissioner,  the  applicant  may 
^^"**e  remedy  by  bill  in  equity ;  and  that,  therefore,  mandamus 
not  lie  in  this  case,  as  the  applicant  has  a  remedy.    But 
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it  is  to  be  uoticed  that  this  proceediDg  iu  equity  is  given  only 
in  case  the  Commissioner  refuses  to  issue  the  patent.    It  is 
clear  to  my  mind  that  the  refusal  of  the  Commissioner  can 
only  occur  in  cases  which  regularly  come  before  him  on  an 
appeal  from  an  adverse  decision  of  the  examiners-in-chief. 
These  are  the  only  cases  he  can  examine  and  decide,  and  it  is 
not  until  his  refusal  to  issue  the  patent  in  a  case  upon  such 
an  appeal  that  the  remedy  prescribed  by  the  52d  section  can 
be  invoked.    We  have  seen  that,  by  the  31st  section,  it  is 
the  duty  of  the  Commissioner,  where  an  application  is  filed, 
to  cause  an  examination  to  be  made,  and  if  such  examination 
shows  that  the  applicant  is  entitled  to  a  patent,  the  Commis^ 
sioner  shall  issue  oue  to  him.    He  can  refuse  to  issue  a  pat- 
ent when  he  himself  makes  the  examinatiou,  and  this  he  can 
only  do  upon  an  appeal  regularly  taken  from  the  action  of 
the  board.    It  is  only  an  adverse  decision  that  can  be  re- 
viewed by  a  bill  in  equity,  while  here  the  last  regular  decision 
was  in  favor  of  Hull.    The  Commissioner  clearly  understood 
that  he  could  not  absolutely  refuse  to  issue  a  patent,  for  ou 
the  14th  of  April,  1870,  he  simply  placed  a  written  order  ou 
file  "suspending  further  proceedings  until  his  further  order,'' 
and  no  farther  order  has  ever  been  made.    The  proceedings 
are  still  suspended,  and  the  further  order,  when  made,  may- 
or may  not  be  a  refusal.    Tbe  contingency,  therefore,  upon 
which  the  remedy  in  equity  depends  has  not  occurred,  and 
cannot  be  urged  as  an  objection  to  the  mandamus. 

The  Commissioner  has,  in  fact,  decided  nothing  and  exam- 
ined nothing  respecting  the  merits  of  Hull's  application.  In 
his  return  he  sets  forth  certain  circumstances  in  the  history 
of  the  case  that  have  no  relation  to  the  rights  acquired  by 
Hull  iu  the  favorable  decision  of  the  board.  He  has  simply 
interdicted  all  further  proceedings  until  he  shall  make  a 
further  order.  It  is  impossible  for  Hull  to  resort  to  equity 
before  this  final  action  shall  have  taken  place.  If  the  Com- 
missioner should  m<ake  an  adverse  decision,  the  statute 
provides  for  an  appeal  to  this  court;  but  in  the  present 
anomalous  condition  of  the  record  I  can  see  no  remedy,  un- 
less it  may  be  asserted  in  this  form. 

As  to  the  objection  that  Hull  is  barred  in  this  case  by  the 
delay  of  more  than  two  years  in  prosecuting  his  application^ 
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it  is  safficient  to  say  that  the  time  limited  in  the  32d  section 
does  not  begin  to  mn  until  notice  shall  have  been  given  of 
the  action  taken  by  the  office,  and  no  such  notice  of  the  order 
suspending  the  proceedings  has  been  served  in  this  case. 

I  jiave  thus  given  my  construction  of  the  patent  law  of 
1870,  as  far  as  the  same  is  involved  in  this  case,  and  I  think 
the  writ  ought  to  issue  in  such  form  as  will  compel  the  Com- 
missioner to  perform  the  ministerial  work  necessary  in  issuing 
a  patent. 

SB 
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THOMAS   H.  WALSH  vs.  HONORAH   RUNDLETTI 

AND  A.  S.  TAYLOR, 

Is  Equity.— ::^o.  3804, 

L  A  parol  coDtract  for  a  lease  which  has  been  partly  performed  by  d^'M 

ery  of  the  possession  of  the  premises  and  the  payment  of  rent  ^^  J.11 
entitle  either  of  the  parties,  by  bill  in  equity,  to  compel  the  sjtecsi.  ^^<^ 
performance  of  the  whole. 

II.  Specific  performance  of  sach  agreement,  where  there  is  an  omission 
the  covenants  to  be  inserted  in  the  lease,  will  be  decreed  with  so 
covenants  as  are  nsaal  and  incident  to  leases  of  the  same  kind, 
Boch  as  flow  from  the  contract  and  are  necessary  to  give  it  effect. 

STATEMENT  OF  THE  CASE. 

The  bill  states  that,  on  January  31,  1874,  the  defendan 
Rundlette,  agreed  to  lease  to  the  plaintiff  a  certain  boose  anC^ 
premises  in  the  city  of  Washington,  for  a  term  of  five  yea 
from  the  6th  day  of  February,  with  the  privilege  to  the 
fendant  of  continuing  the  same  for  a  further  term  of  fiv^P" 
years,  at  a  yearly  rent,  payable  monthly ;  that  the  plaintiff^ 
on  February  6,  1874,  took  possession  of  said  premises  ^^u 
said  agreenient^^  and  moved  his  stock  therein  "  to  carry  o 
the  grocery  and  liquor  business,  the  said  Rundlette  knowin^^ 
at  the  time  of  making  the  agreement  that  said  business  wafi9 
to  be  carried  on  there;"  that  he  paid  the  monthly  install- 
ments of  rent  in  March,  April,  and  May,  the  defendant' 
'*  promising  continually  to  execute  the  lease  as  aforesaid  ;  '^^ 
that  in  the  month  of  May  the  plaintiff  had  a  lease  preparecC^ 
and  gave  it  to  the  defendant,  Rundlette,  for  execution,  an 
she,  after  considering  it,  returned  it  to  plaintiff,  declining 
sign  it,  and  refused  to  give  him  a  lease;  that  plaintiff  fail 
to  pay  the  next  month^s  rent  at  maturity,  and  refused  to  pa^^S 
the  same,  or  any  part  thereof,  and  the  defendant,  Rundlette* 
had  sued  him  before  the  defendant,  A.  S.  Taylor,  justice  or 
the  peace,  and  obtained  a  judgment  for  the  amount  thereor* 
and  was  about  to  issue  execution  therefor ;  that  defendant 
Rundlette,  had  given  him  a  thirty  days'  notice  to  quit 


1S~^3,1  SuPJttB^kiB  Court,  D.  C.  115 


l¥t:sb  TS.  RvBdIrite  et  «l. 


d^,i33.i8ed  premises,  and  inteuded  to  eject  him  tberefrom,  and 
Pi^'^s^^^s  that  execution  on  said  judgment  might  be  enjoined ; 
^^^^^  defendant,  Bundlette,  be  enjoined  from  turning  plaintiff 
ocftt^  of  said  demised  premises;  that  defendant,  Eundlette,  be 
re^cjl  tji^ired  to  deliver  to  *'  plaintiff  a  valid  lease,  in  accordance 
^^'it:'^  the  terms  of  the  agreement  hereinbefore  recited  ;"  and 
Toi*   general  relief. 

e  answer  of  Bundlette  denies  that  she  made  such  agree- 
to  lease,  saying  she  did  propose  a  lease,  but  that  no 
were  agreed  upon ;  that  afterward,  at  the  final  con- 
^^x-^tation,  the  plaintiff  agreed  to  take  the  property  as  a 
ciaoo.thly  tenant  at  a  reduced  rent ;  that,  in  pursuance  of  that 
^Sx-^eement  to  hold  as  a  monthly  tenant,  plaintiff  entered 
P  E>oii  said  premises.  She  denies  that  she  subsequently  prom- 
or  proposed  to  give  a  lease ;  that  subsequently  plaintiff 
present  to  her  a  lease  for  execution,  which,  after  consid- 
ion,  she  returned,  saying,  ^'I  never  promised  to  sign  such 
;  that  I  never  had  proposed  to  lease  the  property  on 
such  terms;"  admits  the  failure  of  plaintiff  to  pay  rent, 
suit,  trial,  and  judgment  therefor,  and  that  she  caused 
l)e  served  a  thirty  days'  notice  upon  plaintiff  to  quit  the 
;  she  Graves  the  benefit  of  the  statute  of  frauds,  as 
t:lie  same  were  specially  pleaded,  and  calls  upon  plaintiff 
t^rodnoe  the  lease,  and  his  receipts  for  rent. 
^I?homas  Dolan  and  Daniel  McCarthy  were  examined  as 
^t;xie8se8  by  oomplainanti  and  testified  that  they  were  pres- 
^ti  at  a  conversation  between  said  Walsh  and  Mrs.  Bund- 
^t:t:e,  about  the  last  of  January,  1873,  in  which  she  agreed  to 
^  him  a  lease  for  five  years  with  the  privilege  of  five 
ire ;  and  McCarthy  also  stated,  ^<  as  much  longer  as  he 
^^^ted  it,"  ^^  and  that  there  was  nothing  mentioned  how  the 
should  be  drawn."  The  complainant  was  also  examined 
a  witness,  on  his  own  behalf,  and  testified  to  the  same 
He  also  states,  that  ^'  Mrs.  Bundlette  said  something 
J^oat  a  lease  as  long  as  I  pleased ;  I  did  not  pay  any  atten- 
to  this  because  I  thought  such  a  thing  would  be  out- 
us." 

^he  defendant  testified  as  follows : 

^^  I  had  several  talks  with  these  parties  about  renting  the 
^^^^operty.    I  proposed  to  give  a  lease;  there  was  no  mention 
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of  the  number  of  years.  When  I  offered  a  lease  they  came 
back  the  second  or  third  time  and  declined  it.  They  rented, 
finally,  the  property  by  the  month.  I  heard  nothinic  abont 
a  lease  thereafter,  until  about  the  1st  of  June.  Mr.  Walsh 
brought  me  a  lease  to  sign ;  he  left  it  with  me  for  examina- 
tion }  two  days  afterward  he  called  for  it,  and  I  returned  it 
refusing  to  sign." 

On  cross-examination :  ^<  Mr.  Walsh  paid  me  rent  as  a 
monthly  tenant. 

'^  Cross-question.  Do  you  swear  that  Mr.  Walsh  rented 
those  premises  from  you  as  a  monthly  tenant  f  I  want  you 
to  state  that. — A.  Yes,  sir.^ 

John  Henderson  testified  that  in  the  trial  before  Justice 
Taylor  the  plaintiff  testified  that  Mrs.  Bundlette  agreed  to 
give  a  lease  for  five  or  ten  years,  or  as  long  as  he  wanted  it 

At  the  hearing,  December  19,  1874,  Mr.  Justice  Wylie 
decreed,  that  within  ten  days  the  defendant  execute  and 
deliver  to  the  plaintiff  a  lease  of  premises  for  a  term  of  five 
years  from  the  6th  of  February,  1874,  at  an  annual  rent  of 
$450,  payable  in  monthly  installments  of  $37.50,  with  the 
privilege  to  the  plaintiff  of  renewing  the  lease  for  five  years 
longer,  with  the  usual  covenants  for  prompt  payment  of  rent ; 
and  for  right  of  entry  of  lessor  for  default  in  payment  of 
rent. 

December  28, 1874,  defendant  appealed  from  this  decree* 

John  E.  Narris  and  Daniel  E.  Cahill,  for  complainant,  fur- 
nished the  following  brief: 

An  agreement  for  a  lease  will  be  construed  to  be  a  present 
demise,  if  possession  be  taken  under  it.  Jenkins  vs.  Bldridge^ 
3  Story  15,  C.  C. 

If  a  contract  be  one  of  which  specific  performance  woold 
be  decreed,  it  is  itself  in  some  sort  an  equitable  title;  and 
the  parties  have  clothed  that  title  with  possessicm,  or  ha 
otherwise  acted  on  it  as  an  existing  ownership,  they  are  hel 
to  have  perfected  their  agreement  in  equity ;  and  if  the  term 
of  their  parol  contract  can  be  proved,  may  be  decreed 
perfect  it  by  a  conveyance  at  law.     *S6  Adams's  Bqni 
220. 

It  is  a  sufficient  part  performance  to  take  a  case  out  of  fhs. 
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stAt;i3t€  of  fraads  for  the  purchaser  to  take  possession  of  the 
Ian  els  sold  by  virtae  of  the  agreement  where  the  assent  of  the 
veodor  is  shown  or  is  inferable.  Smith  vs.  TJitderdank^  1 
Saodf.  Ch.,  575 ;  Peugh  vs.  Oood,  3  Watts  and  Serg.,  56. 

-^  parol  partition,  between  tenants  in  common,  made  by 
niarkiDg  a  line  of  division  on  the  ground,  and  followed  by  a 
cox*r<esponding  separate  possession,  is  good,  notwithstanding 
th©  act  of  fraud  and  perjuries.  Ehart  vs.  Ward^  1  Bin.,  216. 
parol  gift  of  lands  by  a  father  to  his  son,  accompanied 
possession,  and  followed  by  the  son's  making  improve- 
ments on  the  land,  is  valid.    Lessee  of  Syler  vs.  EcUlaet^  1  Bin., 

2ie.) 

to  the  sufficiency  of  a  ver  bal  agreement  for  a  lease 
possession  is  given,  to  take  the  case  out  of  the  statute 
ot  A^uds  and  perjuries,  and  entitle  the  lessee  to  specific  per- 
ances,  see  Taylor,  Landlord  and  Tenant,  sees.  32  and 


tb« 


1  Jessup  Miller  and  A.  Fendall^  for  defendants,  contended 


e  plaintiiT  seeks  specific  performance  of  a  contract. 

relief  is  always  the  subject  of  judicial  discretion,  {Bad- 

vs.  Warrington^  12  Ves.,  jr.,  332,)  and  is  only  to  be  de- 

whenit  is  '^really  important  to  the  plaintiff  and  not 

xessive  to  the  defendant,"  (Adams's  Eq.,  82,)  and  will  be 

^-^held  when  it  "  will  produce  hardship  or  injustice  to  either 

the  parties."     Willard  vs.  TayloCy  8  Wall.,  657. 

.  The  bill  does  not  state,  nor  does  the  evidence  show,  the 

X^ortance  to  the  plaintiff  of  the  relief  prayed ;  the  hard- 

^  ;K>  of  the  alleged  contract  upon  the  defendant  appears  from 

omission  of  all  the  covenants  and  conditions  usual  in  long 

;  no. security  for  rent  is  furnished ;  no  power  to  abate 

&  nances,  or  prevent  the  carrying  on  of  illegal  business,  or 

illness  deemed  extra  hazardous  on  account  of  fire;  the 

perty,  however  abused  by  the  plaintiff  or  his  assigns, 

^^^d  have  to  be  repaired  by  the  defendant. 

'^.  '^  The  contract  should  be  established  by  competent  proofs, 

^  clear,  definite,  and  unequivocal  in  all  its  terms."    Sto- 

»  sec  764;  Dodd  vs.  Seymour^  21  Conn.,  476;  Allen  vs.  BurJcj 

^^d.,  Ch.  534.    The  defendant  must  have  understood  it. 
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(Jolson  vs.  Thompsofij  2  Wheat.,  336.    In  this  case  t 
do  not  show  a  complete  contract  for  any  lease,  nor 
nite  terms  of  a  lease  were  even  proposed. 

3.  The  alleged  contract  is  void  by  the  statute  o 
bat  the  entering  into  possession  of  the  property  is  : 
as  a  part  performance  in  lien  of  a  written  contract 
not  snch  a  part  performance  as  will  take  the  contrs 
the  operation  of  the  statute,  as  it  is  not  ^^  sach  a  ] 
formance  of  the  contract  that  its  rescission  woald  b 
on  the  other  party,"  {Purcel  vs.  Minor^  4  Wall.,  i 
^  sQch  as  would  make  the  party  asking  specific  relief 
doer  in  case  the  specific  performance  was  not  decree 
vs.  Ooodrichi  33  K.  H.,  32;)  it  is  not  ^^an  aneqaii 
referable  only  to  the  contract,''  nor  ^'  sach  as  coald 
with  no  other  view  or  design  than  to  perform  the  agi 
Story's  Eq.  Jar.,  sec.  765,  note. 

Mr.  Justice  MaoAbthue  delivered  the  opinio 
ooart: 

The  specific  performance  of  a  parol  contract  to 
lease  in  writing  has  frequently  been  decreed  in  a 
equity.  The  authorities  which  justify  this  equital 
are  quite  numerous.  And  it  is  now  well-settled  : 
jurisprudence  that  a  part  performance  of  the  ag 
where  the  possession  has  been  delivered  and  rent 
pursuance  of  its  terms,  will  take'  the  case  out  of  th 
of  frauds. 

In  the  case  of  Henderson  vs.  Hayj  3  Brown's  0.  C, 
question  arose  upon  an  agreement  for  a  lease  with 
covenants."  The  discussion  turned  upoD  what  meai 
intended  by  this  expression.  Lord  Thuriow's  inter] 
was  that  the  tenant  had  a  right  to  those  covenant 
out  of  the  general  well-known  practice  as  to  such  leat 
however,  held  that  a  covenaut  restrainiDg  the  les 
alienatiag  his  interest  without  the  license  of  the  land 
not  a  usual  covenant,  and  could  not  be  inserted  in  t 
by  order  of  the  court,  unless  there  had  been  an  expi 
ulation  to  thac  effect.  On  the  other  hand,  Lord  Ke 
Morgan  vs.  Slaughter,  1  Esp.  Ni.  Pr.,  8,  and  the  cou 
chequer,  in  Polkingho.m  vs  Croft^  3  xVust.,  700,  both 
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(bat  the  lessor  was  entitled  to  a  covenant  against  subletting, 
rhere  the  agreement  was  for  nsual  covenants.  Vere  vs. 
"sowedin^  12  Yes.,  179 ;  and  Jones  vs.  Jones^  same  vol.,  186,  in- 
olve  the  same  question ;  and  Sir  William  Grant,  master  of 
^e  rolls,  npon  these  two  aathorities,  decided  that  under  an 
greement  for  usual  covenants,  a  covenant  not  to  assign 
"ittaoat  license  should  be  inserted ;  b  it  be  expressed  his  own 
pinion  to  be  the  same  as  that  of  Lord  Thurlow,  and  he 
dds,  that  where  the  contract  is  for  a  lease  with  proper  cov- 
nants,  *Mt  must  mean  such  as  are  calculated  to  secure  the 
all  effect  of  the  agreement."  In  Church  vs.  Brotcn^  15  Ves., 
^5Sj  Lord  Eldon  held,  that  where  there  is  no  express  stipu- 
ation  for  a  covenant  against  underletting,  the  lessor  is  not 
entitled  to  it;  and  that,  consequently,  a  court  of  chancery 
^11  not  insert  it  upon  a  bill  for  a  specific  performance  of  a 
contract  for  a  lease.  In  Robimon  vs.  Oleaton^  15  Yes.,  520, 
^hich  was  decided  nearly  at  the  same  time,  the  master  of  the 
"Oils  and  the  lord  chancellor,  upon  full  consideration  and 
communication,  overruled  the  decisions  in  Morgan  vs.  Slaugh- 
ter and  Folkingham  vs.  Croft  upon  this  point,  and  held  that 
the  tenant  should  take  a  lease  without  that  covenant. 

It  will  be  observed  that  there  is  a  contradiction  in  these 
authorities  upon  a  single  question ;  but  they  all  agree  that  a 
specific  performance  of  an  agreement  for  a  lease  will  be  de- 
creed with  such  covenants  as  are  usual  and  incident  to  leases 
of  the  same  kind,  and  such  as  flow  from  the  contract  and  are 
necessary  to  give  it  effect    The  same  principle  applies  as  in 
case  of  a  contract  in  the  purchase  of  real  estate.    There  the 
agreement  imports  that  the  deed  shall  contain  express  cov- 
enants and  warranties ;  that  the  vendor  is  seized,  and  has 
power  to  convey,  and  for  quiet  enjoyment ;  that  the  estate 
is  free  from  incumbrances,  and  for  further  assurance.    Lord 
vs.  Griffith^  3  Atk.,  264 ;   Vakeman  vs.  The  Duchess  of  Eutlandj 
3  Yes.,  233,  504. 
In  the  case  of  Church  vs.  Brown,  Lord  Eldon  observes : 
<^The  master  of  the  rolls   agrees  with  me  that  whether 
the  agreement  contained  the  clause  that  usual  covenants 
should  be  inserted  or  not  would  not  make  a  material  differ- 
ence, andy  with  great  anxiety  to  be  right  upon  this  point,  I 
never  will  consent  that  my  opinion  shall   be  supposed  to 
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stand  upon  sach  a  distinction.  Before  the  case  of  Hender$cm 
TS.  Hayj  an  agreement  for  a  lease  wonld  have  been  executed 
precisely  in  the  same  mode  as  to  the  covenants  to  be  inserted 
whether  that  clanse  had  been  contained  in  it  or  not }  so  would 
an  agreement  for  the  conveyance  of  real  estate." 

It  will  be  noticed  in  these  cases  that  the  agreements  were 
in  writing,  and  consequently  excluded  the  operation  of  the 
statute  against  frauds  and  perjuries. 

It  is  also  settled  in  a  number  of  cases  that  a  parol  con- 
tract for  a  lease  which  has  been  performed  in  some  substan- 
tial part  will  entitle  either  of  the  parties  by  bill  in  equity  to 
compel  the  specific  performance  of  the  whole.  Sugd.,  V.  & 
P.,  from  107  to  123 ;  Ounter  vs.  HdUey^  Amb.,  586 ;  Kine  vs. 
Balfe^  2  Ball  &  B.,  343 ;  MarpheU  vs.  JoneSy  1  Swanst,  172 ; 
Pilling  vs.  Armitage^  12  Ves.,  78;  France  vs.  Datr^on,  14 
Ves.,  386 ;  Gregory  vs.  Michellj  18  Ves.,  328 ;  Jones  vs.  Peter- 
many  3  Serg.,  1  Bawle,  543 ;  Parkhurst  vs.  Van  Courtland^  14 
Johns.,  32.  Let  us  now  apply  these  principles  to  the  case 
before  us. 

The  complainant  sets  up  a  parol  agreement  for  a  lease,  ac- 
companied by  delivery  of  possession  of  the  premises  and 
the  payment  of  rent  in  part  performance  thereof!  It  is  nee. 
essary,  therefore,  in  the  first  place,  to  ascertain  whethei 
the  agreement  is  clearly  made  out  by  the  proofs.  The  com 
plainant  was  examined  as  a  witness  on  his  own  behalf,  and 
testified  that  he  visited  the  premises  at  defendant's  request: 
that  he  then  had  a  second  interview  with  her,  at  which  shi 
agreed  to  give  him  a  lease  of  the  place  for  the  period  of  five 
years,  with  the  privilege  of  five  more ;  that  she  also  agreed 
to  put  the  house  and  premises  in  good  and  sufficient  repair, 
and  to  remove  the  dirt  which  was  lying  around,  and  pave  the 
yard ;  that  the  rent  finally  agreed  upon  was  $450  a  year, 
payable  in  monthly  Installments  of  $37.50.  The  depositions 
of  two  other  witnesses  were  taken  on  the  part  of  complain 
ant,  Thomas  Dolan  and  Daniel  McCarthy,  who  testify  that 
they  were  present  at  this  interview  and  heard  the  contract 
made ;  and  they  fully  corroborate  the  testimony  of  the  com 
plainant  in  regard  to  the  terms  of  the  alleged  agreement. 

The  witness  McCarthy  adds  a  term  which  is  not  men 
tioned  by  the  other  witness  or  by  the  complainant,  viz,  thai 
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the  lease  was  to  be  for  five  years,  with  the  privilege  of  five 
more,  *'  or  as  long  as  he  wanted  it."    There  can,  however,  be 
DO  performance  of  this  addition,  and  none  is  soaght;  but 
the  defendant  cannot,  on  accoant  of  such  term,  refuse  to  per- 
form the  agreement  entirely.    In  the  case  of  Mestaer  vs.  Oil- 
lespie^  11  Ves.,  640,  the  lord  chancellor  observed :    "  It  is 
familiar  to  come  to  this  court  for  a  specific  performance  of 
an  agreement  the  whole  benefit  of  which  the  party  cannot 
b^ve;  aad  if  he  waives  that  part,  it  is  not  competent  to  the 
other  party  to  refuse  to  perform  the  rest  as  the  whole  cannot 
^  execut^i."    Indeed,  it  may  well  be  doubted  if  this  term 
institutes  any  part  of  the  agreement  in  the  present  case, 
A>r  complainant  states  that,  although  Mrs.  Eundlette  said 
^Qiethiog  about  "  as  long  as  he  pleased,"  he  paid  no  atten- 
tion to  it ;  and  it  is  evident  he  considered  it  as  only  a  loose 
expression,  in  which  he  never  concurred. 

^he  making  of  the  contract  was  on  the  30th  of  January, 

^^'^^y  and  the  tenant  was  put  in  possession  of  the  store,  after 

^"^   clelivery  of  the  key,  on  or  about  the  6th  of  February 

following,  when  he  moved  in  his  stock  of  groceries  and 

;^9Uoi*8j  and  improved  the  store  by  putting  shelving  around 

Xle  paid  rent  for  three  months  and  then  applied  for  a 

f^^^^i  which  defendant  refused.    He  had  one  prepared  for  her 

^'Sia^tture,  but  she  declined  to  sign  it,  saying  she  had  never 

?^'"^^d  to  give  a  lease,  but  would  take  it  and  look  at  it. 

^^n  the  lease  was  refused,  complainant  stopped  paying 

^^>  and  she  gave  him  thirty  days^  notice  to  quit;  whereupon 

^  Complainant  filed  the  bill  in  this  case. 

^*^b«  evidence  on  the  part  of  the  complainant  is  impeached 

J^*y   by  the  deposition  of  the  defendant  herself.    She  denies 

^^    she  promised  to  execute  a  lease,  bat  admits  that  she 

^t^^d  the  premises.    She  also  states  that  no  mention  was 

^^^^^  of  the  number  of  years,  and  that  complainant  was  to 

^^3?^   ler  $450  a  year,  in  monthly  installments  of  $37.60.    This 

^^^loD  of  the  agreement  is  not  sustained  by  any  circumstance 

,      "^^^itness  in  the  case.    Nothing  appears  in  the  deposition  of 

^  ^on  or  of  Mr.  Henderson  as  to  the  agreement,  for  neither 

t^liem  was  present  when  it  was  made.    Henderson,  it  is 

^^5  says  that  he  was  present  at  a  trial  before  a  justice  of 

^  |)eace,  in  proceedings  against  Walsh  as  a  tenant  in  default^ 
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and  that  Walsh  testified  that  Mrs.  Bandlette  promised  him 
a  lease /or  ^90  or  ten  years^  or  as  long  as  he  wanted  it.  This 
coDfirms  the  material  fact  of  an  agreement  for  a  lease.  Two 
witnesses  of  the  plaintiff  swear  positively  that  it  was  to  be 
for  fire  years,  with  the  privilege  of  five  more,  and  Mis. 
Rundlette  admits  the  rent  tobejast  as  stated  by  both  of 
these  witnesses.  Now,  what  Mr.  Henderson  leoollects  abont 
the  testimony  of  Walsh  before  the  magistrate  can  throw  little 
or  no  discredit  upon  circamstanoes  so  cleariy  proved  in  the 
case.  It  is  true  that  the  general  rale  requires  that  the  con- 
tract in  snch  cases  should  be  established  by  clear,  definite, 
and  unequivocal  proofs,  (Story's  Eq.  Jnr.,  sec  764,)  and  we 
think  the  proof  submitted  in  this  case  comes  np  to  this  re- 
quirement, and  leaves  no  doubt  as  to  the  making  of  the 
contract  and  its  essential  terms. 

We  have  seen  that  a  specific  performance,  where  there  ifl 
an  omission  as  to  the  covenants  of  an  agreement  for  a  lease, 
will  be  decreed  with  usual  covenants,  according  to  the  natare 
of  the  lease,  and  such  as  are  incident  to  it  Such  is  the 
doctrine  declsured  by  Lord  Thurlow  in  Henderson  vs.  JSoy, 
and  which  was  repeated  with  great  and  deliberate  emphasis 
by  Lord  Eldon  in  Ckurck  vs.  Brown.  A&,  therefore,  the 
lessor  has  a  right  to  those  covenants  which  are  well  known 
and  such  as  are  usually  inserted  under  an  agreement  for  a 
lease  of  real  estate,  there  is  no  ground  for  the  objection  that 
the  agreement  in  this  case  omits  to  mention  what  the  law 
implies. 

The  other  question  is  whether,  possession  having  been  de- 
livered and  rent  paid  aud  the  store  furnished  with  shelving 
the  agreement  is  safficiently  performed  to  take  it  ont  of  the 
statute.  In  Jones  vs.  Peterson^  3  Serg.  &  Bawle,  Gibson, 
judge,  expressed  a  decided  opinion  that,  in  case  of  an  agree< 
ment  for  a  lease,  possession  alone,  in  pursuance  of  the  eon* 
tract,  was  sufiicient.  In  Gregory  vs.  Mitchellj  IS  Ves.,  328, 
the  ten<int  occupied  the  demised  premises  under  a  parol 
agreement  for  a  lease,  ani  had  in  part  performed  it  by  tak- 
ing possession  of  and  manuring  the  laud,  the  court  held  he 
was  entitled  to  a  specific  performance.  In  Kine  vs.  Balfe^  2 
Ball  &  B.,  343,  the  part  performance  relied  upon  was  simplj 
by  taking  possessiou  and  paying  rent,  and  the  lord  chan- 
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ceHor  held  it  shoald  be  carried  into  execution.    In  Morphett 
^^  ^onesy  1  Swanst.,  Lord  Eldon  decreed  specific  performance 
^^  ^  parol  agreement  to  grant  a  lease  on  the  testimony  of 
one  witness,  confirmed  by  circamstances  against  the  denial 
of  tbe  answer,  after  part  performance  by  delivery  of  posses- 
^>on«     But  it  can  scarcely  be  necessary  to  extend  this  ex- 
amination of  the  decisions.    The  result  which  they  establish 
'^  that  if  the  tenant  has  taken  possession  and  paid  rent 
Qnder  and  according  to  the  terms  of  the  agreement,  he  has 
^ixbstantially  performed  it  on  his  part.    The  possession  must, 
^^    ooorse,  have  reference  to  and  be  the  result  of  the  agree- 
In  this  case  it  is  quite  clear  that  the  complainant 
into  the  store  and  paid  rent  in  pursuance  of  the  agree- 
and  it  is  not  possible  to  refer  these  acts  to  any  other 
We  are,  therefore,  of  opinion  that  the  conduct  of  the 
P^x-t;ie8  takes  this  case  out  of  the  statute  on  the  ground  of 
P^x^    performance,  and  that  complainant  is  entitled  to  the 
prayed  for  in  this  bill. 

e  decree  appealed  from  is  as  favorable  to  the  defendant 
she  could  well  ask.  There  is  a  clause  giving  her  the  right 
^^  'To-entry,  and  under  the  lease  decreed  the  tenant  would  be 
^^c>s:Eipelied  to  make  ordinary  repairs,  and  to  rebuild  in  case  of 
A^K*^^.  Although  these  covenants  are  not  provided  for  in  the 
^^C2r«e,  they  are  implied  by  the  law.  There  is  no  evidence 
S^:^MTkg  to  show  that  this  is  a  hard  bargain,  which  the  court 
not  in  its  discretion  execute.  For  aught  that  appears,  the 
ti  is  fair  and  reasonable,  and  defendant  fails  to  show  that 
Inas  any  equitable  cause  of  complaint, 
^oree  aflirmed. 
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STEPHEN   HULL   vs.   THE    COMMISSIONER    OP 

PATENTS. 

Mandamus. 

^  nehearing,  the  doctrine  is  again  affirmed  that  this  court  will  not 
^^onopel  the  Commissioner  of  Patents  by  mandamus  to  issue  a  patent 
^'^en  in  a  case  where  the  examiners-in-chief  have  rendered  a  decision 
in.  favor  of  the  applicant. 

STATEMENT   OF    THE    CASE. 

^bis  case  was  heard  and  decided  at  the  last  term  of  the 

>  bat,  one  of  the  judges  having  intimated  a  desire  to 

the  case  re-argaed,  it  was  again  heard  before  a  fall 

^^tich.    The  fEwts  of  the  case  as  set  forth  on  the  original 

^^ilng  are  as  follows : 

motion  is  made  in  this  matter  for  a  mandamas,  com- 
ing the  Commissioner  of  Patents  to  issae  a  patent  to 
^  i^lator,  Stephen  Hall.    The  flEicts  upon  which  the  appli- 
^on  is  based  are  stated  in  the  petition,  and  the  return  of 
Commissioner  to  be  that  Stephen  Hull,  of  Ponghkeepsie, 
5^6  State  of  New  York,  on  or  about  the  Ist  day  of  March, 
d,  filed  in  the  United  States  Patent-Office  an  application 
a  patent  for  an  improvement  in  harvesters,  of  which  he 
Qved  himself  the  original  and  first  inventor ;  that,  said 
,^  ^plication  having  been  twice  rejected  by  the  primary  ex- 
^iner,  an  appeal  was  taken  to  the  board  of  examinersin- 
Qf,  as  provided  by  law.    That,  on  or  about  the  28th  of 
gust  following,  notice  having  been  received  that  the  decis- 
of  the  primary  examiner  had  been  overruled  and  the 
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patent  allowed,  he  paid  into  the  Patent-Office  the  fina 
of  $20,  which  he  considered  was  all  that  was  necessar; 
his  part  to  entitle  him  to  the  possession  of  the  said  pai 
bat  the  Commissioner  of  Patents  directed  the  said  po 
to  be  withheld,  and  the  case  sent  back  to  the  board  of  exa 
ers-in-chief  for  reconsideration,  in  view  of  certain  decu 
which  had  then  been  recently  made  by  himself;  that 
board  did  proceed  to  reconsider  their  said  decision  ac( 
ingly,  but  re-affirmed  the  same,  and  held  that  the  pa 
should  be  allowed.  Nevertheless,  the  said  Commissi 
still  refused  to  allow  the  said  patent  to  issue,  and  on 
14th  of  April,  1870,  made  the  following  order :  "  Foi 
action  in  this  case  is  suspended  until  the  further  order  o: 
Commissioner;"  and  no  notice  of  the  order  was  ever  g 
to  said  Hull  or  his  attorneys,  nor  wa»  its  existence  kno^ 
either  himself  or  them  until  within  the  past  three  men 
and  that  the  ^^  farther  order"  here  contemplated  has  n 
been  made.  He  again  applied  to  the  present  Commissi 
of  Patents,  (Leggett,)  requesting  him  to  direct  the  patf  i 
issue  in  accordance  with  the  decision  of  the  board  of  exa 
ers-in-chief  above  referred  to.  But  the  said  Commissi! 
after  having  fully  considered  said  application,  denied 
request  therein  presented,  mainly,  as  he  (Hull)  believer 
account  of  the  length  of  time  that  had  elapsed  since 
aforesaid  order  of  April  14,  1870,  was  made,  and  alsi 
account  of  the  rule  that  one  Commissioner  will  not  re 
and  reverse  the  rulings  of  his  predecessor,  (Fisher,) 
former  incumbent. 

Believing  that  the  fa<^ts  above  stated  leave  no  disen 
with  the  Commissioner  of  Patents ;  that  under  the  cir 
stances  of  this  case  the  law  definitely  prescribes  this  c 
which  is  the  performance  of  a  mere  ministerial  act,  petiti 
asks  that  a  writ  of  mandamus  may  issue,  under  the  seal 
authority  of  this  honorable  court,  commanding  the  said  i 
missioner  of  Patents  to  issue  said  patent,  or  to  show  c 
why  he  declines  to  do  the  same,  or  to  do  such  other  acts 
things  as  his  official  duty  shall  require,  and  such  as  sha 
in  accordance  with  the  general  principles  of  jurisprud 
that  are  applicable  to  such  cases. 

The  return  of  the  Commissioner  gives  a  history  of  th« 


REPORT  OF  CASES 

DECIDED  BY 

TOE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMRIA, 

AT  APRIL  GENERAL  TERM,  1875. 


STEPHEN   HULL  vs.   THE    COMMISSIONER    OP 

PATENTS. 

Mandamus. 

^^  A  rehearing,  the  doctrine  is  again  affirmed  that  this  court  will  not 
^^napel  the  Commissioner  of  Patents  by  mandamus  to  issue  a  patent 
^^en  in  a  case  where  the  examiners-in-chief  have  rendered  a  decision 
^ti  favor  of  the  applicant. 

STATEMENT   OF    THE    CASE. 

^his  case  was  heard  and  decided  at  the  last  term  of  the 

^^rt,  bat,  one  of  the  judges  having  intimated  a  desire  to 

7^^^  the  case  re-argaed,  it  was  again  heard  before  a  fall 

y^Uch.    The  facts  of  the  case  as  set  forth  on  the  original 

*^®ariBg  are  as  follows : 

^  motion  is  made  in  this  matter  for  a  mandamns,  com- 

ittan^ing  the  Gommissioner  of  Patents  to  issue  a  patent  to 

^  i^lator,  Stephen  Hull.    The  facts  upon  which  the  appli- 

^^*oii  is  based  are  stated  in  the  petition,  and  the  return  of 

.    ^  Oommissioner  to  be  that  Stephen  Hull,  of  Poughkeepsie, 

-^T'^e  State  of  New  York,  on  or  about  the  Ist  day  of  March, 

-^^^,  filed  in  the  United  States  PatentrOffice  an  application 

v^  ^^  patent  for  an  improvement  in  harvesters,  of  which  he 

^-^^ved  himself  the  original  and  first  inventor }  that,  said 

_^^lication  having  been  twice  rejected  by  the  primary  ex- 

^^Xier,  an  appeal  was  taken  to  the  board  of  examinersin- 

^  ^^f,  as  provided  by  law.    That,  on  or  about  the  28th  of 

•    ^%u8t  following,  notice  having  been  received  that  the  decis- 

^    of  the  primary  examiner  had  been  overruled  and  the 
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patent  allowed,  he  paid  into  the  Patent-Office  the  final  fee 
of  $20,  which  he  considered  was  all  that  was  necessary  on 
his  part  to  entitle  him  to  the  possession  of  the  said  patent, 
bnt  the  Commissioner  of  Patents  direct-ed  the  said  patent 
to  be  withheld,  and  the  case  sent  back  to  the  board  of  examin- 
ers-in-chief for  reconsideration,  in  view  of  certain  decisions 
which  had  then  been  recently  made  by  himself;  that  said 
board  did  proceed  to  reconsider  their  said  decision  accord- 
ingly, but  re-affirmed  the  same,  and  held  that  the  patent 
should  be  allowed.  Nevertheless,  the  said  Commissioner 
still  refused  to  allow  the  said  patent  to  issue,  and  on  the 
14th  of  April,  1870,  made  the  following  order :  "  Further 
action  in  this  case  is  suspended  until  the  further  order  of  the 
Commissioner;"  and  no  notice  of  the  order  was  ever  given 
to  said  Hull  or  his  attorneys,  nor  was  its  existence  known  to 
either  himself  or  them  until  within  the  past  three  months ; 
and  that  the  ^'  further  order"  here  contemplated  has  never 
been  made.  He  again  applied  to  the  present  Commissioner 
of  Patents,  (Leggett,)  requesting  him  to  direct  the  patent  to 
issue  in  accordance  with  the  decision  of  the  board  of  examin- 
ers-in-chief  above  referred  to.  But  the  said  Commissioner, 
after  having  fully  considered  said  application,  denied  tlie 
request  therein  presented,  mainly,  as  he  (Hull)  believes,  on 
account  of  the  length  of  time  that  had  elapsed  since  the 
aforesaid  order  of  April  14,  1870,  was  made,  and  also  on 
account  of  the  rule  that  one  Commissioner  will  not  review 
and  reverse  the  rulings  of  his  predecessor,  (Fisher,)  the 
former  incumbent. 

Believing  that  the  facts  above  stated  leave  no  discretion 
with  the  Commissioner  of  Patents ;  that  under  the  ciroam 
stances  of  this  case  the  law  definitely  prescribes  this  duty 
which  is  the  performance  of  a  mere  ministerial  act,  petitionei 
asks  that  a  writ  of  mandamus  may  issue,  under  the  seal  an^ 
authority  of  this  honorable  court,  commanding  the  said  Oom 
missioner  of  Patents  to  issue  said  patent,  or  to  show  caosi 
why  he  declines  to  do  the  same,  or  to  do  such  other  acts  anc 
things  as  his  official  duty  shall  require,  and  such  as  shall  bi 
in  accordance  with  the  general  principles  of  jurispradenoi 
that  are  applicable  to  such  cases. 

The  return  of  the  Commissioner  gives  a  history  of  the  ap 
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pU<^tioQ  of  the  petitioner  from  September  25,  1856,  when  he 
^ed  his  first  application,  down  to  April  14, 1870,  wheji  the 
Commissioner  (Fisher)  placed  the  written  order  on  file  sus- 
pending farther  proceedings  until  his  further  order,  but  of 
which  no  notice  was  sent  to  Hull,  although  it  is  stated  he  had 
actual  knowledge  of  such  order.  On  February  11, 1874,  re- 
lator moved  Commissioner  Leggett  to  issue  the  patent,  which 
he  declined  to  do,  for  the  following  reasons : 

^'Pirst,  my  predecessor  had  evidently  deliberately  decided 
that  a  patent  could  not  be  granted,  and  under  the  practice 
in  all  the  Departments,  which,  if  not  statutory,  has  the  force 
of  law,  I  am  not  at  liberty  to  review  his  decision ;  and,  sec- 
ond, the  delay  of  nearly  four  years  between  the  last  action  of 
^y  predecessor  and  the  filing  of  the  present  request  for  re- 
^nsideration  works  abandonment  under  existing  statutes. 

^^  m  pen  an  examination  of  the  merits  of  the  case,  I  am  in- 
clined to  the  belief  that  there  are  no  equities  in  the  case  that 
should  lead  to  any  forced  construction  of  the  statute  in  favor 
of  the  applicant." 

^Ixe  Commissioner,  in  his  return,  resists  the  application  for 
the  Writ  of  mandamus  upon  the  following  grounds : 

^^  Xhe  respondent  denies  that,  upon  the  facts  of  the  case,  his 
P^^^decessor  was  left  nothing  but  a  mere  ministerial  act  to 
P^rtorm,  via,  to  deliver  the  patent;  or  that  he,  as  successor,  is 
left  in  tiiat  position ;  and  he  says  that,  inasmuch  as  a  patent 
^^ver  was  executed,  there  remains  still  a  judicial  discretion 
^  *>^  exercised  by  him,  in  determining  whether  or  not  all  the 
^^^clitions  prescribed  by  law  were  complied  with  in  every 
f^I^^ct,  so  as  to  authorize  him  to  lawfully  execute  and  de- 
*^^x*  the  patent. 

^^*  Ke  denies  that  the  decision  of  the  board  of  examiners-in- 

,^^^f,  upon  the  single  point  appealed  to  them  from  the  pri- 

'^  examiner,  concluded  him  upon  that  point,  or  upon  other 

ts  which  the  law  makes  conditions  precedent  to  the  grant 

S^9itents  and  charges  him  with  the  duty  of  determining. 

^^^*  Be  denies  that  the  writ  of  mandamus  should  issue  from 

^^  honorable  court,  as  petitioned  for,  to  compel  him  to  exe- 

^^^  and  deliver  the  patent  sought  by  the  relator  previous  to 

^«gular  appeal  to  the  court,  and  an  adjudication  in  his 

"^^r,  as  provided  for  in  the  forty-eighth  and  fiftieth  sections 
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of  the  patent  act,  and  says  that  sach  a  remedy,  if  ever  availa* 
ble  before  the  complete  execution  of  a  patent,  is  now  barred 
in  this  case  by  the  delay  of  the  relator  in  invoking  it." 

The  principal  question  to  be  determined  upon  this  state  of 
facts  is,  whether  the  court  will  require  the  Commissioner  of 
Patents  to  issue  a  patent  where  the  board  of  examiners-iU' 
chief  have  twice  decided  in  favor  of  the  applicant. 

Chables  Mason,  for  the  relator,  filed  a  brief,  in  additioi 
to  his  former  one,  from  which  are  abstracted  the  foUowiuf 
points : 

To  show  more  conclusively  that  the  Commissioner  was  no 
expected  to  interpose  in  the  determination  of  questions  o 
patentability,  except  in  cases  brought  regularly  before  hin 
by  appeal,  the  following  considerations  are  presented  : 

I.  The  legal  maxim,  inclusio  unius  est  exdusio  alteriusj  seem 
clearly  applicable  here.  The  law  distinctly  points  out  th 
duty  of  the  Commissioner  in  this  connection.  Can  it  inten* 
that  he  has  any  further  and  unexpressed  duty  to  perfori 
therein? 

II.  Laws  are  rules  of  action.  To  deserve  that  name,  the 
must  be  general.  Where  the  circumstances  are  alike,  th 
actions  prescribed  or  permitted  must  be  the  same.  Errati 
and  fitful  interventions,  regulated  solely  by  the  whim  or  ci 
price  of  any  official,  would  be  wholly  inconsistent  with  a 
just  ideas  of  law.  When,  therefore,  it  is  shown  to  be  wholl 
impossible  for  the  Commissioner  to  revise  all  the  acts  of  hi 
subordinates  relating  to  the  allowance  of  patents,  it  will  t 
presumed  that  it  was  not  intended  for  him  to  exercise  sac 
revision  in  any  case,  except  those  which  are  specially  broagl 
before  him  by  appeal.  He  will  be  officially  responsible  i 
these,  but  in  no  other  cases. 

III.  The  harmony  of  the  system  forbids  a  ny  other  interven  tio 
by  the  Commissioner  than  that  just  stated.  How  discordac 
and  absurd  to  appeal  to  him  from  a  decision  of  which  h 
himself  is  the  author ;  one  that  he  has  directed  to  be  madi 
An  appeal  to  any  tribunal,  especially  when  a  fee  is  exacted 
presupposes  a  capability  on  the  part  of  that  tribunal  to  giv 
the  subject  an  unprejudiced  hearing. 

IV.  The  language  of  the  statute  upsets  the  hypothesi 
that  the  Commissioner  may  control  or  set  at  nanght  the  dc 
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cij»iou8  of  the  iuferior  tribunals,  and  especially  those  of  the 
exaiuioers-iu-chief.  The  10th  section  directs  that  board  ^^to 
hear-  and  detej^mine  upon  the  validity  of  the  adverse  decisions 
of  1  b  e examiners."  Ilow  can  a  matter  which  is  thus  determhied 
^y  ttiut  board  be  still  lelt  subject  to  the  caprice  or  discretion 
of  title  Commissioner,  or  be  reversed  by  him  in  any  other  way 
tlia^u  through  the  appeal  which  is  provided  by  law ! 

V".  Any  other  construction  of  the  statute  would  be  wholly 
in  compatible  with  the  intention  of  the  legislative  power,  as 
^xi>i:'e8sed  in  the  debate  when  this  statute  was  under  consid- 
era.t  ioD.  The  bill  was  framed  and  mainly  shaped  in  the  House 
of  X^epresentatives.  Nothing  can  be  plainer  than  that  it  was 
iutended  to  render  the  board  of  examiners-in-chief  wholly 
i ml e^ pendent  of  the  Commissioner  in  regard  to  their  rules  of 
<leci«iou.    (See  Congressional  Globe  for  1809-70,  part  4,  p. 

It;  is  contended,  however,  that  an  act  of  Congress  is  to  be 

<^oiiQtrued  by  its  own  language,  and  not  by  the  expressed 

opinions  of  any  of  the  members  of  that  body.    This,  as  a 

^eti^ral  rule,  is  doubtless  correct,  when  the  language  of  the 

^ti^t^nte  is  explicit  and  unmistakable.    But  when  this  is  other- 

^^'^^^y  and  especially  in  cases  like  the  present,  where  inferential 

power  is  claimed  by  the  Commissioner  beyond  what  is  set  forth 

^•^  t^lie  language  of  the  law,  the  views  publicly  expressed  in  de- 

*>«^t€  may  very  properly  serve  as  a  means  of  rebutting  a  con- 

t^'ary  inference.    This  is  the  well-settled  rule  in  all  courts. 

^ow,  from  the  debates  in  this  case,  it  appears  that  objectiou 
''^ving  been  made  to  the  bill  as  reported,  on  the  ground  that 
the  right  of  the  Commissioner  to  make  rules  and  regulations 
'^f  the  Patent-Office  might  be  construed  as  giving  him  ab- 
®^lote  control  over  the  decisions  of  the  examiners-in-chief, 
*^^  chairman  of  the  committee  who  reported  the  bill  replied, 

*^^t  it  was  not  intended  to  give  the  Commissioner  any  power 
^    **Jake  rules  otdecisionj  but  only  to  make  rules  of  practice. 

^i^  tsileoced  all  further  objections  of  like  charaoter,  and  the 

^^^«  thus  explained,  became  a  law. 
^o  not  facts  of  this  kind  conclusively  show  the  true  intent 
V^^  tneaning  of  the  lawgiver  !    And  can  they  not  be  legiti- 
^tely  used  for  that  purpose  t  It  is  a  matter  of  frequent  oc- 

^^ence  in  congressional  history  that  the  chairman  of  a 
9d 
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committee  by  wbom  a  bill  bad  beeu  reported  is  iQt«rr 
as  to  the  meanio^  of  some  of  its  proTisioDB,  and  bis  a 
are  alwnjs  deemed  conclusive  on  those  subjects.  Tl 
reported  in  Ibe  debates,  are  sent  broadcast  all  over  the  o 
and  satisfy  every  mind  as  to  tbe  true  intent  and  mea 
tbe  law.    Are  they  to  go  for  nothing  in  the  coorts  t 

Such  caoDot  be  tbe  rule  of  reason  on  this  subject, 
the  decisions  of  the  board  of  examiners- in-obief  are  q< 
eontrolled  by  the  Commissioner  of  Patents  is,  thi 
placed  beyond  question.  They  are  final  and  couclnsi 
less  reversed  on  appeal. 

Here,  then,  is  a  board  which  constitutes  one  of  a  s 
tribuniila  that  are  to  determine  a  strictly  judicial  qc 
one  wbicti  is  essentially  of  the  same  character  as  thii 
may  be  called  upon  to  consider  at  any  time.  Tbe  dc 
of  that  board,  if  not  ap|>ealed  from,  are  just  as  bindii 
conclusive  as  would  be  those  of  the  circuit  court  of  tt 
trict  in  like  circumstances.  If  its  conclusion  in  any 
that  a  patent  ought  to  be  granted,  there  can  be  no 
tbercfrom.  That  matter  is  determined,  and  the  Gommi 
is  peremptorily  commanded  to  issue  the  patent.  He 
permitted  to  establish,  rules  of  decision  which  are  b 
that  board  in  its  action.  And  yet  we  hear  it  urged  t 
deliberiite,  and  eveu  its  reconsidered,  detenninatiou  ii 
wholly  disregarded  aud  set  at  naugbt  by  him.  And,  i 
more,  that  after  a  patent  bas  been  regularly  thus  tUlo' 
that  board  he  may  intervene,  and  withoat  condescenc 
assign  a  single  reason  for  his  conduct,  or  after  givi 
that  is  wholly  frivolous  or  absurd,  he  may  arbitrarily  si 
the  case  for  years,  declaring  that  it  shall  continue  tbi 
pended  until  it  shall  suit  his  sovereign  will  and  pleat 
order  otherwise.  Sie  volo  sic  jubee,  stat  pro  rations  V' 
is  substantially  the  language  of  bis  acts  which  are  n 
der  consideration.    How  does  it  sound  to  American  e 

Now,  \ThtIe  I  fully  admit  that  be  is  tbe  executive  1 
the  Patent-Oflace,  1  just  as  unequivocally  deny  that  h' 
absolute  master.  Ko  one  in  tbis  republic  will  be  per 
successfully  to  proclaim, "  I  am  tbe  State,"  or  "  I  am  the] 
Office."  The  maxim  that  the  king  can  do  do  wrong,  e 
the  pope  isinMlible,  has  never  yet  taken  root  in  oar  p< 
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soil.  And  if  claims  of  that  character  are  ever  preseuted  by 
w^ords  or  actiunSy  the  officer  attempting  to  enforce  them  will 
be  taaght  by  an  independent  and  fearless  judiciary  that  this 
is  not  a  personal  government;  that  althoagh  he  may  be  at 
tlte  bead  of  the  Department  or  of  a  bureau,  he  will  not  be  al- 
lo^^^ed  to  act  the  tyrant  therein,  and  that  his  duty  or  his  aa- 
ttiority  to  see  that  the  laws  are  faithfully  executed  within  his 
P^i*^cular  province  implies  that  he  himself  must  set  an 
e^c^mple  of  obedience  to  those  very  laws  which  are  the  com- 
naoii  masters  of  as  all* 

I^ut  it  has  been  said  that  although  the  Commissioner  may 
ba»'VQ  transcended  his  authority  in  this  particular,  we  have 
^oti  sought  the  proper  remedy.  To  that  subject  I  will  now 
^'^  vite  the  attention  of  the  court. 

It^  has  been  suggested,  in  the  first  place,  that  the  writ  in 
^^is  case,  if  allowable  at  all,  was  directed  to  the  wrong  officer ; 
^*^^ti  the  Secretary  of  the  Interior,  being  the  official  superior 
^^  t^lie  Commissioner,  should  have  been  made  the  respondent  in 
tlii^  proceeding.  But  does  not  such  a  train  of  argument  lead 
^^  the  conclusion  that  all  writs  of  mandamus  should  be 
^^i^^cted  to  the  President,  inasmuch  as  he  is  the  superior  of 
^U  executive  and  administrative  officials  t 

^Whiteley^s  case,  which  some  of  your  honors  will  remember, 
^s  a,  precedent  for  tbe  course  we  have  now  taken.  The  writ 
^x^  t^bat  case  was  directed  to  the  Commissioner.  It  was  made 
peremptory  by  this  court;  and  althoagh  that  decision  was 
^^vcrsed  by  the  higher  tribunal,  it  was  not  because  the  writ 
*^^d  been  wrongly  directed. 

Sat  the  statute  places  this  question  beyond  the  reach  of 

^controversy.    Section  31  of  the  act  declares  expressly  that, 

^^der  the  circumstances  therein  stated,  the  Commissioner 

^ball  issae  the  patent.    If  he  refuses  to  perform  that  duty, 

^Sainst  whom  must  the  remedy  be  sought !    The  Secretary  has^ 

^^t  been  derelict.    It  was  not  made  his  duty  to  issue  the  pat- 

^^t.    He  had  no  power  to  do  so.    His  nunc  being  appended 

"^^'Bto  as  a  matter  of  form  and  without  inquiry,  with  what 

^^^priety  would  a  writ  of  mandamus  be  directed  to  him  in 

^^h  circomstanoes f     If  the   board   of  examinersinchief 

***ouId  refuse  to  perform  a  specific  duty,  the  writ  of  manda- 

^^B  should  be  directed  to  them,  and  not  to  their  official 

*^Perior,  the  Commissioner. 
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Again,  from  aoother  source,  a  doubt  has  been  express^ 
whether  the  right  of  appeal  does  not  furnish  an  appropriB 
and  adequate  remedy  in  the  present  case.  But  let  it  not 
forgotten  that  the  last  regular  decision,  which  was  made 
contemplated  by  the  statute,  was  in  favor  of  the  applicai 
He  had  neither  the  power  nor  the  desire  to  appeal  therefroi 
Nor  conld  he  appeal  from  the  subsequent  order  of  the  Coi 
missioner  suspending  further  action,  nor  even  from  his  havii 
orally  declined  to  issue  the  patent. 

The  right  of  appeal  is  wholly  a  creature  of  the  statute,  ai 
can  be  exercised  only  as  therein  provided.  The  sole  authc 
ity  given  to  appeal  trom  the  action  of  the  Commissioner 
found  in  section  48  of  the  act  of  1870,  and  is  in  these  word 
**That  if  such  party  (except  a  party  to  an  interference)  is  di 
satistied  with  the  decision  of  the  Commisioner,  he  may  appe 
to  the  supreme  court  sitting  in  banc." 

It  is  to  be  observed  that  this  language  does  not  authori 
any  and  every  party  to  appeal  from  any  and  every  decisi( 
of  the  Commissioner  with  which  he  may  be  dissatisfied, 
only  provides  that  such  party  may  appeal  from  tl^  decisio 
A  particular  party  is  here  allowed  to  appeal  from  a  particul; 
decision.  The  party  here  designated  is  the  one  who  hi 
previously  appealed  from  the  examiner  to  the  boai*d  and  fro 
the  board  to  the  Commissioner,  as  is  manifest  from  the  co 
text ;  and  the  decision  to  be  appealed  from  is  that  which  hi 
been  made  in  a  case  that  has  been  twice  so  appealed. 

In  the  series  of  tribunals  enumerated  in  sections  46,  47,  ai 
48,  the  primary  examiner  is  the  only  one  that  has  any  ori{ 
nal  jurisdiction  in  relation  to  the  allowance  or  rejection  of 
patent.  In  such  cases  the  jurisdiction  of  the  board,  of  tl 
Commissioner,  and  of  the  supreme  court  is  strictly  of  i 
appellate  character.  And  these  appeals  must  follow  in  the 
proper  order.  Neither  of  the  appellate  tribunals  aboi 
named  can  be  called  upon  to  decide  any  question  of  patent 
bility,  except  such  as  has  passed  through  the  filter  of  i 
apiwinted  predecessor.  Neither  the  order  of  the  Commi 
8iooer  in  this  case  nor  his  subsequent  action  could  give  juri 
diction  to  this  court  as  an  appellate  tribunal.  There  is  i 
remedy  by  appeal  in  the  present  case. 

Finally,  it  is  urged  that  section  52  of  the  act  of  1870  give 
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aosple  remedy  by  bill  in  equity  in  cases  of  this  kind,  and 
thutisapersedes  the  necessity  of  the  writ  of  mandamns.  A 
moT^  critical  examination  will,  I  trust,  lead  to  a  different 
conclasion. 

ll>oes  that  section  contemplate  a  case  like  the  present  f 
In  declaring  that  whenever  a  patent  on  application  is  re* 
fused  for  any  reason  whatever,  &c.,  it  clearly  points  to  a  case 
wherein  an  application  is  pending  which  the  Commissioner 
bas  the  legal  authority  to  grant  or  refuse.  He  cannot  be 
saitl  to  refuse  what  has  already  been  lawfully  granted  by 
^^inpetent  authority.  •  He  may  perhaps  withhold  such  a  patent, 
^ut  he  cannot  with  any  propriety  be  said  to  refuse  it. 

To  illustrate,  we  suppose  this  court  should   sustain  the 

present  application,  and  order  that  the  patent  should  is- 

^^^ ;   it  would  be  the  duty  of  the  clerk  to  issue  the  mandate 

accordingly.     But  suppose  he  should  determine  not  to  do 

^^is,  conld  he  be  properly  said  to  refuse  the  writ.    And  would 

^^t  that  case  be  strictly  parallel  to  the  present.     We  have 

^'^Pplied  for  a  patent.    In  the  manner  provided  by  law  that 

patent  has  been  allowed.    Section  31  of  the  act  peremptorily 

^^^lares  that  in  such  cases  the  Commissioner  shall  issue  the 

P^^t^nt    His  duty  is  just  as  imperative  as  would  be  that  of  the 

^j*^rlc  of  this  courtiu  the  Ciise  just  supposed.    If  he  is  not  snpe- 

^^^  to  the  law,  he  cannot  throw  himself  upon  his  dignity,  and 

scieeejjsfully  claim  exemption  from  the  authority  of  this  court 

^  ^H>iapel  bim  in  a  summary  way  to  perform  a  manifest  duty. 

7^^  lias  not  been  asked  to  grant  the  patent,  but  merelj^  to  obey 

^^    law.    He  has  not,  therefore,  refused  the  patent,  but  has 

^^^^  refused  to  perform  his  duty.    Suppose  he  had  purloined 

^     patent  after  it  had  been  duly  Issued  but  before  it  had 

^^lied  the  applicant,  would  a  bill  in  equity  have  been  the 

j^*^  or  appropriate  remedy  t    Could  the  patent  in  such  a  case 

^^id  to  have  been  refused  within  the  meaning  of  the  stat- 

»^  ^   Neither  could  such  be  any  more  the  case  at  present. 

^  ^  not  necessary  that  there  should  be  no  other  remedy,  in 

^  ^^r  to  justify  a  resort  to  the  writ  of  mandamus.    It  is  suf- 

^^^nt  that  there  should  be  none  other  that  is  adequate  and 

it  ^^^'    i^^^^^^  ^®-   Stockton  &  Stokes,  12  Pet,  614.)    Now, 

'^^  well  known  that  poverty  is  the  common  lot  of  inventors, 

^^  that  proceedings  in  equity  are  tedious,  perplexing,  and 
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expensive.  To  compel  a  resort  to  that  remedy  under  circam- 
stances  like  the  present  would,  in  a  large  proportion  of  cases, 
amount  to  a  total  denial  of  justice.  I  assure  your  honors  that 
the  relator  in  this  case  would  abandon  his  claim  at  once,  if 
such  a  rule  were  enforced  against  him.  He  would  not  have 
the  moans  of  engaging  in  such  controversy.  Gan  a  remedy 
be  regarded  as  adequate  and  appropriate  which  is  thus  be- 
yond the  reach  of  the  injured  party.  Is  a  Oommissioner  to 
be  allowed  to  exercise  his  tyranny  at  his  discretion  over  every 
one  who  is  unprepared  to  launch  forth  on  the  uncertain  and 
unfathomable  sea  of  a  proceeding  in  equity. 

Nor  is  it  sufficient  that  a  remedy  should  be  effectual  in  order 
that  it  should  be  considered  suitable  and  appropriate  to  the 
cure  of  a  pending  mischief.  A  man  may  kill  gnats  with  a 
beetle.  That  instrument  would  certainly  prove  effectual  in 
an  individual  case,  but  would  it  be  adapted  to  such  a  use. 
There  must  be  a  reasonable  correspondence  between  the  end 
sought  and  the  means  called  into  execution.  So,  also,  if  the 
mischief  is  one  that  justly  requires  a  prompt  remedy,  a  pro- 
ceeding that  will  naturally  extend  through  years  of  perplex- 
ing delay,  though  ultimately  effectual,  is  not  adapted  to  the 
'  emergency.  When,  therefore,  a  public  officer  refuses  to 
perform  a  manifest  ministerial  duty,  and  when  he  cannot 
even  give  a  plausible  pretext  for  his  delinquency,  is  an  ag- 
grieved party  to  be  turned  over  to  a  tedious,  expensive,  and 
inappropriate  remedy,  while  a  writ  of  mandamus  is  exactly 
calculated  to  offer  him  that  ready  relief  to  which  he  is  enti- 
tled f  And,  to  show  that  the  Oommissioner  has  no  such  plau- 
sible pretext  in  the  present  case,  I  refer  the  court  to  the  friv- 
olous reasons  set  forth  in  his  return  to  the  writ  of  mandamus. 
The  first  of  these  is,  that  one  Oommissioner  will  not  revise 
and  reverse  a  final  decision  of  his  predecessor.  But  the  pre- 
decessor in  this  case  had  made  no  final  decision.  He  had 
altogether  refrained  from  doing  so,  by  ruling  that  further 
action  should  be  suspended  until  his  further  order.  Gan  it 
be  plausibly  pretended  that  such  suspension,  until  a  ftirther 
order  was  made,  could  justly  prevent  the  successor  from 
making  that  further  order!  Must  he  not  finish  what  is  thus 
left  incomplete? 
The  only  other  reason  set  forth  in  the  return  for  with- 
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holding  the  patent  is  that  a  previous  application  had  been 
made  for  the  same  thiug,  and   that  some  three  or  four 
years  had  elapsed  between  the  withdrawal  of  that  appli- 
cation and  the  filing  of  a  new  one.    There  had  also  been  two 
or  tbree  other  withdrawals  and  refilings  in  succession,  but 
the  intervals  between  such  withdrawals  and  refilings  had 
xie^er  exceeded  a  few  days  in  any  one  case,  and  were  not  made 
^  l^round  of  objection  in  the  return  of  the  Commissioner. 
Xo^  while  this  application  was  thus  peuding  the  act  of  1870 
liad  been  passed,  declaring,  iu  effect,  that  such  objections 
vere  not  to  be  entertained.    The  case  of  Joshua  Gray  had 
^Iso  been  decided  by  this  court,  wherein  a  patent  was  allowed 
in  SL  iKirallel  case,  and  in  which  more  than  twelve  years  had 
^i^psed  between  the  withdrawal  of  the  first  application  and 
^e  filing  of  the  new  one ;  and,  finally,  the  patent  of  Joseph 
T.  Woodbury  had  been  allowed  by  the  Commissioner  himself, 
m  which  the  first  application  had  lain  as  lifeless  as  an  Egyp- 
tian   mummy  for  nearly  nineteen  years  after  its  withdrawal 
dt^d  before  the  filing  of  its  successor.    To  make  such  a  return 
to  tlie  writ  of  mandamus  is  to  trifle  with  this  court.    At  least 
it  Ib  a  cool  way  of  intimating  that  the  court  is  overstepping 
^ts  proper  authority.    It  is  tantamount  to  saying,  *'I  control 
thia  office  as  I  please,  and  am  not  to  be  called  upon  to  render 
^^y  reason  for  the  manner  in  which  I  see  proper  to  do  this ; 
^ko  the  reason  I  give,  and  be  satisfied.*^    Will  this  court  in- 
aal^^  ui  hair-splitting  niceties  as  to  whether  in  such  a  case 
ther^  is  some  out-of-the-way  method  of  applying  a  different 
yoin^dy  from  that  we  a.re  now  seeking,  and  which  is  so  man- 
ifest;^  proper  and  effectual  ? 

*^  ^t  there  is  another  view  of  this  matter,  which  renders 

°^    urgument  in  favor  of  the  course  we  have  taken  still  more 

^^^losive.  A  bill  in  equity,  however  successfully  prosecuted, 

^^-^Id  leave  us  no  better  off  than  we  were  before.    If  this 

'^^^t  itself  could  issue  the  patent  at  once,  the  case  would  be 

,  ?^  ^what  different    But  after  all  the  trouble,  expense,  and 

^^y  incident  to  the  einity  proceeding;  after  the  employ - 

^^t  of  counsel;  the  notice  to  adverse  parties,  the  taking  of 

?^imony,  the  postponements  from  time  to  time,  and  all  the 

^^  ^r  expedients  by  which  associated  wealth  for  selfish  pur- 

P^'^^  would  well  know  how  to  tantalize  and  harass  the  meri- 
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itorious  inventor  in  sacli  a  case,  what  at  best  will  bo  the  re- 
sult! Why,  says  the  law,  "  such  adjudication,  if  it  be  in  favor 
of  the  right  of  applicant,  shall  authorize  the  Commissioner  to 
issue  such  patent,"  &c.  All  that  is  accomplished,  therefore^ 
by  this  equity  proceeding  is  to  authorize  the  Commissioner 
to  issue  such  patent.  Will  he  do  so ;  and,  if  not,  what  next! 
Must  another  bill  in  equity  be  resorted  to  for  that  purpose! 

It  will  be  remembered  that  section  31  of  the  act  of  1870- 
declares  in  express  terms  that  in  a  certain  contingency  the 
Commissioner  shall  Issue  a  patent.  That  contingency  has  long 
since  happened  in  this  case;  but  the  Commissioner,  without 
any  plausible  excuse,  has  refused  to  obey  the  law.  If  we  tile 
a  bill  in  equity,  and  then  swing  all  around  the  judicial  circle^ 
it  might  prove  an  amusement  for  children,  or  a  successful  ex- 
I)edient  to  kill  time  with  those  of  maturer  years,  on  whose 
hands  the  passing  days  and  mouths  and  years  would  other- 
wise hang  heavily,  but  what  real  advantage  would  have  beeL 
thereby  gained!  A  positive  command  to  issue  the  patent 
would  have  been  exchanged  for  a  mere  authority  to  do  so. 
Will  the  Commissioner  avail  himself  of  the  permission  when 
he  has  disregarded  the  requirement  f  And  even  if  the  author- 
ity conferred  by  this  section  52  should  be  held  to  be  tanta 
mount  to  a  command,  we  should,  at  the  most,  at  the  end  of 
this  proceeding,  only  have  arrived  at  the  point  from  whence 
we  start  3d.  If  it  be  necessary  now  to  resort  to  a  bill  in  equity, 
it  would  be  equally  so  then. 

A  feeling  of  indignation  might,  it  is  true,  prompt  to  the 
allowance  of  the  writ  of  mandamus  under  the  circumstances 
just  supposed;  but  ought  not  that  feeling  to  be  equally 
evinced  now  !  It  is  the  violated  law,  and  not  offended  per- 
sonal dignity,  that  calls  forth  the  calm  but  emphatic  indig- 
nation  of  the  judicial  mind  in  such  cases.  And  the  migesty 
of  the  law  is  just  as  essentially  offended  by  a  willful  disregard 
of  the  authority  of  the  lowest  as  of  the  highest  tribunal.  Ij 
the  second  bill  in  equity  would  not  be  necessary,  the  firs! 
ought  not  to  be  so. 

Having  thus  presented  our  views  in  relation  to  the  several 
questions  presented  in  this  case,  the  whole  matter  is  respect 
fully  submitted  to  the  judgment  of  this  honorable  court. 


mfa 
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3Jr.  Justice  IIumphreys  delivered  the  opinioD  of  the 
coart: 

^liis  case  has  been  reheard,  and  the  majority  of  the  court 
find  00  reason  to  alter  the  judgment  of  the  last  term. 

X'hf)  petitioner  filed  his  application  for  the  writ  of  man- 
damus, requiring  the  Commissioner  to  issue  a  patent  for  ^^au 
ioiprovement  in  harvesters."    The  Patent-Office  is  attached 
to    the  Department  of  the  Interior,  and  the  Commissioner  of 
Ps^tents  nnder  the  direction  of  the  Secretary  of  the  Interior, 
^    Inquired  to  superintend  or  perform  all  duties  respecting 
the    granting  and  issuing  of  patents  directed  by  law.    The 
^oadtuiasioner  of  Patents  and  three  examiners-in- chief  are 
Qom  iuated  and  appointed  by  the  President  and  Senate.    (Sec- 
tion 476.)    The  language  of  section 482  is  as  follows:  ^^The 
e&a^cr^iuersin  chief  shall  be  persons  of  competent  legal  know* 
lecl^Q  and  scientific  ability,  whose  duty  it  shall  be,  on  the 
^nt:t;«n  petition  of  the  appellant,  to  revise  and  determine 
ai>oi::i  the  validity  of  the   adverse  decisions  of  examiners 
apon  applications  for  patents,  and  for  re-issues  of  patents, 
^^H.    in  interference  cases ;  and,  when  required  by  the  Com- 
misc^iouer,  they  shall  heiir  and  report  upon  claims  for  exten- 
siods,  and  perform  such  other  like  duties  as  he  may  assign 
thenQ."    Section  4904  authorizes  an  appeal  to  the  board  of 
exstoQiners  in-chief  and   the   Commissioner  in   interference 
<^5^es.    Section  4909  provides  for  an  appeal  to  the  board  of 
exaixiiners-in-chief  in  three  cKasses  of  cases :  the  application 
^i^Sinally,  the  application  for  a  re-issue,  and  in  interference. 
^^<^t;ion  4910  provides  for  an  appeal  from  the  decision  of  the 
^x^Knioers  in-chief  to  the  Commissioner  in  person.    These  are 
^^  ^nly  sections  making  any  provision  for  the  action  of  the 
^^^^^:^  of  examinersin-chief. 

^^^^  the  case  before  us,  the  relator,  Hull,  states  that  his  ap- 
^  '^^^tion  was  twice  rejected  by  the  primary  examiner,  where- 


^^^^  he  appealed  to  the  board  of  examiners-inchief,  and  they 

f^^rmined  that  he  was  entitled  to  a  patent;  that,  in  August^ 

5^^^»  he  paid  into  the  office  $20,  the  fee  required  by  law  j 

.  ^^t,  notwithstanding  this,  the  Commissioner  of  Patents  re* 

^^^d  to  grant  the  patent,  and  sent  the  matter  back  to  the 

^^iners-in-chief,  whore*affirmed  their  opinion,  or  decision^ 
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that  the  patent  shoald  be  allowed ;  that,  on  April  14, 1870, 
the  GommissioDer  issued  the  following:  ^< Farther  action  in 
this  case  is  suspended  until  the  further  order  of  the  OommiS' 
sioner."  The  relator  fnither  states  that  he  has  applied  tc 
the  Commissioner  to  issue  the  patent,  who,  '*  after  having 
fully  considered  the  application,  denied  the  request,''  &o.  Il 
is  contended  by  the  relator  that  the  Commissioner  is  boonc 
to  issue  the  patent,  because  the  board  of  chief  examiners  hai 
pronounced  that  it  should  be  done;  that  his  duty  is  a  men 
ministerial  one,  and,  he  having  declined  to  perform  that  duty 
this  court  must  order  him  to  sign  the  patent  That  he  is  with 
out  remedy  except  this  order. 

Section  4911  provides  that  if  any  applicant  for  a  patent  I 
disatisfied  with  the  decision  of  the  Commissioner,  be  may  ap 
peal  to  this  court.  Section  4914  provides  for  the  bearing  th* 
appeal  and  determining  the  same.  No  appeal  having  beei 
taken  in  this  matter,  it  is  not  necessary  to  decide  whether  i 
is  a  proper  case  for  an  appeal;  for,  apart  from  that  considers 
tion,  the  question  is  presented  whether  a  mandamus  can  b 
issued  ?  On  aa  appeal,  we  are  instructed  by  the  statute  wha 
to  try.  The  relator  asks  this  court  to  order  the  Commit 
sioner  to  issue  a  patent  before  placing  before  us  in  a  regalai 
judicial  mode  the  evidence  that  one  ought  to  Issue.  He  cor 
tends  that  because  the  chief  examiners  have  determined  tha 
a  patent  ought  to  issue,  therefore  the  Commissioner  mast  pei 
form  the  clerical,  ministerial  act  of  doing  so.  Section  481  i 
in  the  following  language :  ''The  Commissioner  of  Patentf 
under  the  direction  of  the  Secretary  of  the  Interior,  shal 
superintend  or  perform  all  duties  respecting  the  granting  aa 
issuing  of  patents  directed  by  law ;  and  he  shall  have  charg 
of  all  books,  records,  papers,  models,  machines,  and  othc 
things  belonging  to  the  Patent-Office."  The  law  is  explie 
and  mandatory  that,  if  certain  things  exist,  a  patent  for  cei 
tain  objects  shall  be  granted.  The  law  is  alike  explicit  wh 
is  to  determine  if  these  fii<;ts  exist.  The  law  designates  th 
judge  who  is  to  superintend,  and  he  may  even  perform  a! 
the  work.  Certain  officers  have  been  assigned — paid  oat  c 
the  Treasury — to  whom  he  can  intrust  examinations.  Bve 
all  this  the  Commissioner  does  under  the  dii*ection  of  the  Se( 
retnry  of  the  Interior. 
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In  the  very  inception  of  a  matter  for  a  patent  the  Oommis- 
misfiioner  oontrolo  the  application  by  express  enactment,  and 
he  18  the  officer  to  cause  an  examination  to  be  made,  and 
could  even  do  it  himself.    (Section  4893.)    '^  The  Commissioner 
of  Patents,  subject  to  the  approval  of  the  Secretary  of  the 
Interior,  may  from  time  to  time  establish  regulations,  not 
inconsistent  with  law,  for  the  conduct  of  proceedings  in  the 
Partent-Office."  (Section  483.)  We  are  not  appealed  to  to  deter- 
miue  upon  the  facts  and  evidences  in  the  application  whether 
the  relator  is  entitled  to  a  patent  for  an  invention  or  discovery 
of  a  new  and  useful  improvement  of  havesters,  for  we  have 
Dc>t;  tfaat  case  before  us.    The  position  of  the  relator  is  that  as 
the  board  of  examinersinchief  h)is  decided  that  he  is  entitled 
^  A  patent,  therefore  this  court  must  order  the  Commissioner 
to  isiiine  the  patent.    If  the  whole  case  was  before  us,  we  might 
^^H  that  the  primary  examiner  and  the  Commissioner  were 
^^bt;  and  the  board  wrong,  or  vice  versa.    The  final  judg- 
'^^ot;  is  the  action  of  the  Commissioner.    That  is  not  ap- 
P^*^Ied  from,  nor  are  its   merits  presented  to  us.    We  are 
^^ked  to  decide  that  he  is  not  entitled  to  any  judgment,  but 
^^^t;  his  duties  are  merely  clerical  and  ministeriaL    This  would 
^  An  unfair  interpretation  of  the  powers,  attitude,  and  design 
^^  ^   very  important  officer  of  a  highly  important  office  of  a 
Pix>minent  Department  for  the  orderly  regulation  of  the  in- 
^^^^ts  of  the  country.    As  an  appellate  tribunal,  ^e  certainly 
l^^'v-^  jurisdiction  over  the  judgments  of  the  Commissioner, 
*>tit;     we  must  have  his  judgments  before  us,  and  the  party 
.ing  to  reverse  must  appeal  to  us  in  the  proper  manner. 
^^^^Mstion  4915  may  apply  to  cases  of  applicants  residing  in 
of  the  States  whose  claims  have  been  rejected  both  by 
Commissioner  and  this  court,  also  to  cases  rejected  by 
Commissioner  in  interference  applications, 
^^hen  this  case  was  heard  at  the  last  term  of  this  court 
*^^  members  thereof  were  divided  in  opinion.    A  bare  majority 
^^^^^€of  the  opinion  that  we  could  not  grant  the  writ.    I 
^_^^^ght  that  this  was  ground  sufficient  to  raise  a  doubt; 
I,  under  the  rules  of  the  organization  of  a  tribunal  for  the 
per  acynstment  of  controversies,  this  fact  being  made  to 
^l^ear,  we  had  the  right  and  organic  power  to  call  upon 
^^^D8el  learned  and  experienced  in  the  law  to  come  before 
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US  the  second  time  and  present  arguments  why  the  judgment 
should  be  reconsiderd.  Wo  have  reconsidered  our  former 
determination.  Counsel  have  been  heard  at  length  a  second 
time,  after  full  opportunity  for  preparation.  This  cose  pre- 
sented facts  somewhat  novel  on  the  first  impression  for  the 
application  of  well-known  principles.  The  mtyority  of  the 
court  is  of  the  opinion  that  this  is  not  a  case  proper  for  & 
mandamus  to  issue  ]  and,  so  far  as  I  am  concerned,  I  am  machi 
better  satisfied  of  the  correctness  of  this  conclusion  than  on 
former  hearings.  Each  case  must  depend  upon  the  facts 
thereof,  and  we  cannot  undertake  to  require  other  Depart; 
ments  to  do  that  which  in  their  judgment  they  ought  not  t«i 
do,  unless  we  are  in  the  full  possession  of  all  the  facts  an^ 
merits  of  any  application.  An  appeal  ordinarily  brings  befor— 
a  court  the  entire  merits  of  a  cause,  and  action  may  be  ha^ 
understandingly. 
Mandamus  refused. 

Cartter  Oh.  J.  and  MaoArthur,  J.,  dissenting. 
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CHARLES  HOLDBN  vs.  GEORGE  W.  STICKNET  AND 
THE   FREEDMAN'S   SAVINGS  AND   TRUST  COM- 

I*ANY. 

In  Equity.— No.  3926. 

I.  W^hen  the  tmstee  named  in  a  deed  of  trust  given  to  aecui'e  the  payment 
of  a  promissory  note,  with  power  in  the  trustee  to  sell  the  laud  if  the 
uote  is  not  paid,  dies,  the  person  who  created  the  trust  and  the  note 
1.B  a  necessary  party  to  an  original  bill  in  equity  for  the  appointment 
of  a  new  trustee. 

[q  this  case  the  person  who  executed  the  trust-deed  conveyed  away 
liis  remaining  estate  and  interest  in  the  premises,  but  continued  to  be 
liable  for  the  payment  of  the  note,  and  it  was  held  that  he  was  still 
iuterested  in  the  appointment  of  a  proper  person  to  sell  the  property 
in  such  manner  as  not  unnecessarily  to  cause  a  deficiency.  The  pur- 
chaser is  also  declared  to  be  a  proper  party,  as  ho  is  directly  iuterested 
in  the  account  and  sale  of  the  property.  It  might  be  otherwise  in 
case  of  a  foreclosure. 

It  is  well  settled  that  a  decree  obtained  in  a  suit  in  equity  without 
making  those  parties  to  the  suit  in  which  it  is  had,  whose  rights  are 
affected  thereby,  is  void  as  to  those  parties,  and  such  decree  may  be 
impeached  by  original  bill. 

STATEMENT  OF  THE  CASE. 

The  complainant  executed  his  negotiable  promissory  note 
the  13th  of  October,  1870,  for  the  sum  of  $5,000,  payable 
^^  *our  years,  with  interest  at  ten  per  cent.,  the  said  interest 
^^  V>o  paid  semiannually,  and  at  the  same  time,  to  secure  the 
^^5^ineut  of  said  note,  made  a  trust-deed  to  one  Daniel  Eaton, 
^^■^  ^  lot  of  ground,  in  square  732,  in  this  city. 

-'^t.  farther  appears  that  one  Thomas  H.  Talbot  purchased 

^tfce  tfcote  about  the  time  of  its  date,  paying  to  said  Holden  the 

"^^^^c^dnt  of  its  face,  and  accepted  the  deed  of  trust  as  secur- 

^  ^or  the  advance,  and  deposited  both  the  note  and  deed 

^*    ^T-ust  with  the  Freedman's  Savings  and  Trust  Company, 

'^  ^oh  collected  the  interest  for  him  as  it  fell  due  and  was  paid. 

"^^^^^rward  the  Freedman's  Bank  loaned  to  said  Talbot  $1,500, 

^^^  took  the  said  Holden's.note  for  $5,000  and  the  deed  of 

^^^t  as  security.    Eaton,  the  trustee,  departed  this  life  in 
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February,  1873,  and  the  bank  instituted  a  suit  in  equity  b: 
original  bill,  and  had  the  defendant,  George  W.  Stickney 


appointed  trustee  in  the  place  and  stead  of  said  Eaton,  d 
ceased.    The  complainant  was  not  made  a  party  to  that  8oi 
and  had  no  notice  of  it,  and  defendants  allege  that  sai 
Holden  was  not  made  a  party  to  such  suit  for  the  appoin 
ment  of  a  new  trustee  for  the  reason  that  he  had  conveye 
all  bis  remaining  equity  and  interest  in  the  trust  premises 
one  John  Chester,  on  the  30th  day  of  September,  1871, 
that  said  Chester  is  tenant  of  the  freehold  and  in  possessio 

It  is  also  a  fact  in  the  case  that  said  Chester  was  not  m 
a  party  to  the  record  in  that  suit,  nor  was  his  interest  in  sa- 
premises  disclosed  in  the  bill  therein.  The  record  in  th 
suit,  numbered  3201,  was  made  an  exhibit  in  this  snit,  fn^ 
which  it  appears  that  the  Freedman's  Savings  and  TrrwL 
Company  was  the  sole  complainant  and  Paol  Eaton  and  I^ 
bella  Eaton,  minor  heirs  of  said  D.  L.  Eaton,  were  the  ocm 
defendants.  It  appears  that  Holden  made  default  in  Apar; 
1874,  in  the  payment  of  the  interest  falling  due  at  that  tins, 
and  Mr.  Stickney  then  proceeded  to  advertise  the  trust-pro 
erty  for  sale,  claiming  to  do  so  by  virtue  of  the  decree 
equity  suit  3201,  appointing  him  trustee.  Complainant 
to  i>erpetually  enjoin  him  from  selling  the  property,  and 
set  aside  as  null  and  void  the  decree  therein,  and  asks 
general  relief. 

The  court  below  perpetually  enjoined  Stickney  from  acti 
as  trustee,  and  from  this  decree  in  the   present  soit 
defendant  appealed. 

William  A.  Meloy  for  plaintiff : 

As  to  appointment  of  guardians  ad  litem  for  infonts,  ci 
5  Bacon  Abg.,  153 ;  8  Pet.,  128 ;  Hill  on  Trustees,  197 ;  Al 
auder's  British  Statutes,  679. 

As  to  necessary  parties,  cited  1  Story's  Eq.  PL,  437 ; 
on  Trustees,  207,  208 ;  Perry  on  Trusts,  276. 

T.  J.  D.  Fuller  for  defendant : 

Holden,  having  conveyed  his  interest  in  the  premises  pri. 
to  the  decree,  does  not  stand  in  a  position  to  question  t^i 
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validity  of  the  decree.  He  was  a  stranger,  aad  any  other 
stranger  might  as  well  call  in  question  the  validity  of  the 
decree  as  he.  The  court  below  erred  in  not  requiring  Holdeu 
l>o  do  equity  before  invoking  its  aid  to  arrest  the  collection 
4^rhi8  debt,  for  which  he  was  in  default.  The  court  erred  in 
nulcting  the  defendants  in  costs,  when  at  most,  if  error 
^listed,  it  was  the  error  of  the  court,  and  not  of  the  defend- 
ADts.  It  was  in  the  power,  and  it  was  but  the  reasonable 
dnty,  of  the  court  to  require  Holden  to  pay  his  note  and 
interest  before  it  interfered  by  perpetual  injunction  to  pre- 
v'eiit  Stickney  from  acting  under  its  own  decree. 

God,  in  his  providence,  removed  the  trustee,  and  separated 
liim  from  the  trust.  The  trust,  nevertheless,  remained.  The 
aiinors could  not  execute  it;  were  incapable  of  receiving  it 
ojr  executing  it.  The  defendants  were  the  owners  of  the 
tra.8t,  the  beneficiaries  of  it,  and  could  invoke  the  power  of 
t;lM^  court  to  evacuate  it,  and  to  appoint  a  trustee  to  do  it, 
^'It^bout  notice  to  Holden.  He,  at  most,  may  not  be  concluded 
the  decree,  if  not  made  a  party  to  the  suit,  but  the  decree 
i^evertheless  a  valid  one. 


^^Ir.  Justice  MacArthur  delivered  the  opinion  of  the 
oourt : 

^rom  the  facts  admitted  in  this  case  it  appears  that  the 
^^oree  appointing  Stickney  trustee  was  obtained  in  a  suit  in 
^^hich  the  only  defendants  were  the  infant  heirs  of  the  origi- 
P^  trustee,  and  consequently  they  have  no  beneficial  interests 
^^  tlie  result  of  the  suit  Neither  the  person  who  executed 
toe  xiote  and  trust-deed  nor  the  person  who  purchased  the 
^^'^^^t-property  and  who  was  then  in  possession  as  tenant  of 

*^^  freehold  were  brought  before  the  court,  although  they 
^^**^  the  only  parties  whose  rights  could  be  affected  by  the 

^^^«e.  It  is  argued  that,  as  Holden  had  made  a  conveyance 
^^  ^is  interest  in  the  land,  he  was  no  longer  interested  in  the 
^J^J>ointment  of  a  trustee  to  sell  it.  We  must,  however, 
f^'^^mber  that,  although  he  had  conveyed  away  his  estate, 

^     ^till  remained  liable  upon  his  note,  and  had  not  parted 

^^li  his  right  to  have  that  note  paid  out  of  the  trust-property. 

■«^h^  very  object  of  the  bill  in  3201  was  to  procure  the 
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appointment  of  some  one  to  sell  the  property  so  as  to  pa: 
the  note,  and  in  the  payment  of  the  note  no  one  was  mort 
interested  than  Holden,  and  in  reference  to  the  property 
certainly  Chester,  who  had  purchased  it  with  that  incam 
brance,  was  equally  interested  in  the  adjustment  of  th* 
account  and  the  execution  of  the  trust,  so  far  as  related  t 
the  sale  of  the  property  by  the  new  trustee.  Holden  ha< 
created  the  trust,  and  he  had  a  right  to  see  that  the  ne\ 
trustee  was  a  proper  person  to  execute  it.  Mr.  Perry,  in  hi 
book  on  Trusts,  at  section  277,  says:  ^'In  removing  and  sul 
stituting  trustees,  the  court  does  not  act  arbitrarily,  but  upcfe 
certain  general  principles,  and  after  a  full  consideration  ^ 
the  case.  It  always  has  regard  to  the  wishes  of  the  auth^ 
of  the  trust,  to  be  gathered  from  the  instrument  of  trust; 
he  has  expressed  a  disapprobation  of  an  individual,  the  coim: 
woaUl  refrain  from  appointing  him ;  and  so  the  court  wL 
not  appoint  a  new  trustee  with  a  view  to  the  interest  of  soni< 
of  the  cestuis  que  trusty  for  the  trustee  ought  to  hold  an  even 
hand  between  all  parties,  and  not  favor  a  particular  one.'* 
Now,  in  the  present  cose,  it  cannot  be  denied  that  Holden 
had  a  right  to  see  that  a  person  was  appointed  as  the  trustee 
who  would  at  least  be  fair  and  even-handed  in  the  perform- 
ance of  his  duty,  and  who  would  conduct  the  sale  of  the 
premises  in  case  Holden  was  unable  to  pay  his  note  in  such 
a  manner  as  not  needlessly  to  cause  a  deficiency,  when,  by  a 
proper  execution  of  the  trust,  the  obligation  might  be  entirely 
satisfied. 

In  view  of  these  considerations,  we  cannot  doubt  but  that 
Holden  was  a  necessary  party  to  that  suit,  and  probably 
Chester  also,  as  he  purchased  subject  to  an  incumbrance  o1 
which  he  had  at  least  implied  notice,  although  he  mighl 
not  be  a  party  to  the  foreclosure. 

Mr.  Story,  at  section  427,  Equity  Pleadings,  announces  the 
doctrine  that  a  decree  obtained  without  making  those  par- 
ties to  the  suit  in  which  it  was  had  whose  rights  are  affected 
thereby  is  fraudulent  and  void  as  to  those  parties.  And 
even  a  purchaser  under  it,  having  notice  of  the  defect,  is  no* 
protected  by  such  decree,  for  otherwise  the  decrees  of  s 
court  of  chancery  might  be  used  as  an  engine  for  the  pom 
pose  of  eifecting  the  greatest  fraud.    He  refers  to  Goopei-^ 
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Eq.  PL,  ye  and  98;  Mitf.  Eq.  PL,  93,  94;  ©(/ford  vs.  Hart^ 
1  Sob.  and  Lef.,  386 ;  Kennedy  vs.  Daly,  I  Scb.  aud  Lef.,  355, 
37-4,  375. 

^tie  same  aathorities  also  settle  the  piinciple  that  such  a 
<leor6e  may  be  impeuehed  by  original  bilL  The  present  case 
stio'^s  that  the  only  defendants  in  equity-suit  3201  were  the 
iof^nt  heirs  of  the  trustee  named  in  the  deed  of  trust. 
Vtk^j  were  incapable  of  executing  the  trust,  were  subject  to 
tio  liability,  and  had  no  perceptible  interest  in  the  subject- 
ti^ai,t:ter  of  the  suit.  In  a  word,  they  were  merely  nominal 
P^-f'tiies.  It  is  even  averred  in  the  bill  in  t  hat  case  that  they 
^ii-d  no  interest  in  the  property.  Who,  then,  are  the  parties 
*  >^  interest  f  Clearly  the  maker  of  the  note  and  the  owner  of 
^l^o  land.  The  bill  in  that  case  shows  no  reason  why  they 
•^■"^  not  brought  before  the  court,  and  the  conveyance  to 
^  t^^ster  is  not  even  disclosed.  Nobody  in  point  of  fact  was  rep- 
"^^^^anted  in  the  suit  but  the  cestnis  que  trust  The  bill  was 
**ct Inscribed  and  sworn  to  by  Mr.  Stickuey,  who  was  the  prin- 
t>cil  officer  of  the  bank,  and  the  decree  appoints  him  trustee. 
<it  is,  the  cestui  que  trtist,  who  filed  the  bill,  had  itself  sub- 

ially  appointed  its  own  trustee. 
ArYe  doubt  not  but  Mr.  Stickney  is  a  fair  and  honorable 
S^ntleman,  and  would  act  from  a  sense  of  duty;  but  the  court 
u St  look  with  marked  disfavor  upon  this  proceeding. 
Xn  view  of  the  defective  character  of  the  decree  appoint- 
B»  the  new  trustee,  it  is  almost  certain  that  the  property 
riDot  be  sold  for  its  full  value.    No  prudent  purchaser 
onld  be  willing  to  invest  in  a  title  so  questionable.    Upon 
looking  into  the  proceedings,  he  would  find  the  objections  we 
'^^ve  been  discussing,  and  a  fair  purchaser  would  probably 
^^cline  to  bid  for  it  at  all ;  and,  if  purchased  by  any  one  ex- 
^^Pt  the  bank,  it  would  be  for  an  inadequate  consideration. 
^he  chief-justice  is  of  opinion  that  the  decree  below  ought 
l>e  affirmed  for  this  reason  alone.    Mr.  Justice  Wylie  and 
™^^elf,  while  concurring  in  that  view,  are  also  of  opinion 
T^^t  Holden  was  a  necessary  party  in  the  suit  brought  by 
^^  bank,  and  that,  consequently,  the  decree  had  therein  was 
^^ia  as  to  him. 

t^ecree  below  affirmed 

Oi^ixf,  J.,  dissenting. 
10  D 
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GEOEGB   H.  DALLAS  vs.  ATLANTIC,  MI3SIS3IPPJ 
AND  OHIO  RAILROAD  COMPANY. 

AT  Law.— No.  11073. 

Under  eeotion  790,  Revised  Statatee,  relating  to  the  District  of  Colambia, 
an  action  can  be  brought  in  this  coort  against  a  foreign  corporatioo 
only  when  it  has  an  established  place  of  bosiness  in  the  District,  and 
the  process  can  be  served  npon  the  agent  or  other  person  by  it  em- 
ployed to  conduct  sQch  business  as  it  is  engaged  in  here 

STATEMENT  OF  THE  CASE. 

The  declaration  contains  one  count,  statinfj^,  in  sabstanoe, 
that  the  defendant  is  a  Virginia  corporation,  doing  business 
in  the  District  of  Columbia,  and  operates  a  railroad  for  die 
conveyance  of  freight  and  passengers  from  the  city  of  Lynch- 
burg to  Christiansbnrg,  both  in  the  State  of  Virginia.  That, 
on  the  4th  day  of  July,  1873,  the  plaintiff  was  received  by 
the  defendant  into  a  passenger-car,  to  be  conveyed  from  said 
Lynchburg  to  said  Christiansbnrg,  and  that  he  ofifored  to  pay 
defendant  the  full  first-class  fare  usually  charged  for  such 
conveyance  by  the  defendant,  but  that  defendant  ejected 
said  plaintiff  from  said  passenger-car,  whereby  he  sustained 
great  damage,  &c. 

The  defendant  alleged  in  the  plea  that  it  was  a  corpora- 
tion created  and  existing  under  and  by  virtue  of  the  laws  ol 
the  State  of  Virginia,  and  having  its  habitat,  office,  and 
place  of  business  in  that  State,  and  in  nowise  doing  or  con* 
ducting  any  of  its  business  within  the  District  of  Columbia, 
and  having  no  agent  within  the  District. 

Section  71K)  of  Revised  Statutes,  relating  to  the  District 
of  Columbia,  reads  as  follows : 

'^  In  actions  against  foreign  corporations,  doing  business  in 
the  District,  all  process  may  be  served  on  the  agent  of  sucli 
corporation,  or  person  conducting  its  business ;  or,  in  case 
he  is  absent  and  cannot  be  found,  by  leaving  a  copy  at  the 
principal  place  of  business  in  the  District,  and  such  service 
shall  be  effectual  to  bring  the  corporation  before  the  court.' 
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the  trial  of  the  caase,  it  was  proved  by  the  plaintiff 
tb^m^'C^  the  defendant  was  a  corporation  of  the  State  of  Vir- 
g'icBi^  operating  a  line  of  road  from  Lynchburg,  in  said 
,  to  Bristol,  also  in  same  State.  That  the  Virginia  and 
land  Bailroad  Oompany  operated  a  connecting  line  of 
,  and  habitually,  by  authority  of  the  defendant,  sold 
ugh  tickets  in  the  city  of  Washington  to  transport  pas- 
sers from  said  city  of  Washington  to  Bristol,  in  Virginia 
^viray  of  Alexandria  and  Lynchburg,  and  over  defendant's 
line  of  road,  during  the  year  1873,  and  ever  since, 
t  the  said  Virginia  and  Midland  Kailroad  Company 
i  stained  a  public  ticket-office  in  the  city  of  Washington, 
sell  passenger-tickets  over  said  route  and  other  routes, 
at  the  time  of  the  service  of  process  in  this  cause,  John 
^Barbour  was  president  of  said  Virginia  and  Midland  Bail- 
Company,  and  William  T.  Key  was  employed  by  said 
company  to  have  charge  of  said  office,  and  did  sell 
ets  over  said  route  from  day  to  day  during  the  year  1873, 
afberward.  These  are  the  persons  upon  whom  process 
served  in  this  case.  That  the  defendant  paid  no  part 
't^he  salary  of  said  Key,  and  no  part  of  maintaining  the 
flenses  of  maintaining  said  ticket-office,  and  the  persons 
ing  said  tickets  were  not  in  the  employ  of  said  defend- 
and  were  not  responsible  to  the  defendant.  But  that 
said  defendant  sold  coupon-tickets  from  said  Bristol,  at 
other  end  of  the  route,  to  the  city  of  Washington,  under 
drcumstances.  That  the  said  Virginia  and  Midland 
Iroad  Company  regularly  accounted  to  the  defendants 
the  pro  rata  share  of  the  price  received  for  each  and 
Ty  ticket  sold  over  the  said  route  from  Washington  to 
l.«tol. 

t  the  close  of  the  testimony,  the  court  charged  the  jury, 
other  things,  in  the  following  words :  ^'Theconstruc- 
of  the  statue  authorizing  actions  against  fbreign  corpor- 
is is,  that  this  corporation  defendant  must  have  had  an 
t:^9blished  place  of  business  here,  with  subordinates  who 
'Xe  responsible  to  it,  to  conduct  that  business,  before  an  ac- 
13  can  be  maintained  against  it  in  this  District ;  and  if  you 
anything  in  the  evidence  to  convince  you  that  the  de- 
dant  had  an  established  place  of  business  in  this  District 
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at  the  time  of  the  acts  complained  of,  and  at  the  time  of  t 
service  of  process  in  this  case,  with  sach  an  agent  to  cond 
this  business,  your  verdict  on  this  issne  will  be  for  the  plai 
iff;  otherwise  it  mast  be  for  the  defendant 

To  this  instruction  the  counsel  for  the  plaintiff  took  an 
ception,  and  the  verdict  was  for  the  defendant.    The 
now  to  be  heard  upon  a  motion  for  a  new  trial  on  the  ex 

tion  above  noted. 

• 

Enoch  Tottetij  for  plaintiff,  cited  2  Brightly's  Dig.,  179 ;  ^^ 

Stats,  at  Large,  403 ;  Pierce  on  Railroads,  486. 

Walter  8.  Cox,  for  defendant,  cited  8  Abb.  Pr.  B.,  427 ;    --  ^ 

Penn.  State,  422 ;  22  111.,  9. 

By  the  Court  :  ^ 

It  is  a  familiar  principle  that  a  corporation  can  have  d 
legal  existence  out  of  the  State  which  created  it.    It  is,  how^^^ 
ever,  provided  by  our  statute  that  a  foreign  corporation  doC^  ^ 
iug  business  in  the  District  is  amenable  to  a  suit  in  this  juri 
diction,  and  that  process  served  on  the  agent  of  such  a  cor"^ 
poration  conducting  its  business  shall  be  effectual  to  brin^ 
the  corporation  before  the  court.    The  construction  put  oc^ 
this  statute  by  the  court  below  in  its  instruction  to  the  jnr3a^' 
seems  to  be  in  exact  accordance  with  its  spirit  and  meaning 

The  authority  to  serve  process  upon  a  foreign  corporation:^ 
depends  upon  the  fact  whether  it  is  doing  business  in  th^ 
District ;  and  we  are  not  left  to  infer  this  fact  from  the  cir 
cumstance  that  its  tickets  are  sold  here,  for  the  law  directs 
that  the  process  is  to  be  served  on  the  agent  of  the  corpora- 
tion conducting  its  business  in  the  District.    We  think 
established  place  of  business  is  contemplated  by  the  statate^ 
with  agents  or  persons  employed  to  conduct  it;  and  this  vie 
is  confirmed  by  the  subsequent  language  of  the  section,  ex- 
pressly declaring  that,  if  the  agent  cannot  be  found,  the  serv^ 
ice  may  be  made  by  leaving  a  copy  of  the  process  at  th 
principal  place  of  business  in  the  District. 

Motion  for  a  new  trial  denied  and  judgment  affirmed. 
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2!^  the  matter  of  the  application  of  fred- 
:erick  g.  and  william  f.  niedringhaus  for 
^\  patent  for  a  ''design  of  ornament  for 

JBNAMELBD  IRON- WARE/'  FILED  JUNE  3,  1874. 


T .  -^.  beantifiil  appearance  is  Dot  in  itself  entitled  to  a  design-patent.  The 
design  must  also  be  new  and  original,  and  the  result  of  invention  and 
genius. 

IX;.     ^lere  exhibition  of  skill  on  the  part  of  workers  in  enamel,  in  giying 
beautiful  forms  and  colors  to  their  pnxluctions,  when  they  are  the 
common  efforts  of  persons  ordinarily  skilled  in  the  art,  is  not  the  in- 
vention which  is  protected  by  the  law. 

^^X  •  The  use  of  an  old  design  is  clearly  excluded  by  the  statute,  and  mere 
cbange  or  "  double  use''  cannot  receive  its  protection. 

^^'  '  Xbe  same  degree  of  originality  is  required  in  both  design  and  func- 
tional patents ;  that  is,  the  claim  must  not  be  a  copy  or  an  imitation 
of  what  is  already  in  existence. 

^-  A  design  of  ornament  or  pattern,  to  be  printed,  painted,  or  otherwise 
placed  on  or  marked  into  articles  of  enameled  iron-ware,  presenting 
^  mottled  appearance  resembling  granite  in  color,  is  not  patentable. 

STATE:SiENT  OF  THE  CASE. 

Frederick  G.  and  William  F.  Niedritighaus  made  the  fol- 
lowing application  for  a  design  patent: 


^o  all  whom  it  may  concern  : 

^^  Xe  it  known  that  we,  Frederick  G.  Niedringhaas  and 
^^illiam  F.  Niedringhaus,  both  of  the  city  and  county  of 
^&iot  Louis,  State  of  Missouri,  have  invented  and  produced 
^  ^ew  and  original  design  of  ornament  or  pattern  to  be 
^^^Qted,  painted,  or  otherwise  placed  on,  or  marked  into,  the 
^^^ioas  articles  of  enameled  iron- ware  made  and  sold  by  us. 

/'^  The  nature  and  general  characteristics,  as  to  outline,  are 
^^^ti-inctly  shown,  and  clearly  appear  in  and  by  the  photo- 
^^^•t)bic  illustration  hereto  annexed,  to  which  reference  is 
^^^^by  made.  The  article  itself,  however,  when  completed, 
P^^%ents  to  the  eye  a  beautifully- mottled  appearance,  re- 

^^^bling  granite  in  color,  which  the  illustration  fails  to 

^^^Uibit 
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^^It  is  this  peculiar  mottled  appearance  which  eoustitates 
the  chief  merit  of  oar  design,  and  it  is  on  this  we  place  most 
importance. 

^  What  we  claim  as  oar  invention,  and  desire  to  secare  by 
letters-patent,  is — 

<^The  design  for  enameled  iron-ware,  substantially  as  shown 
and  described." 

The  application  was  rejected  by  the  examiners-in-chief  and 
the  Gommissioner  of  Patents  for  want  of  patentability,  and 
the  applicants  took  an  appeal  under  the  statute  to  this  court, 
and  assigned  for  reasons  of  appeal  that  the  Commissioner 
erred  in  holding  that  the  subject-matter  of  the  application 
was  not  patentable,  and  that  the  design  lacked  novelty.  The 
question  presented  is  whether  this  is  a  new  design  within 
the  statute. 


Chables  D.  Moody,  of  Saint  Louis,  for  appellants: 

First  To  the  issue  of  novelty  we  reply : 

(a.)  That  the  peculiar  appearance  presented  by  theexhibit  is 
novel ;  that  its  ornamentation  is  unique;  and  that  never  before 
in  "wall-paper,'' on  "wooden  mantels,"  "outside of  hoase8,"or 
elsewhere,  has  that  unique  ornamentation  been  anticipated. 
In  passing  on  this  point,  it  must  be  borne  in  mind  that  the  orna- 
mentation in  question  is  produced  by  a  high  degree  of  heat; 
that  in  its  production  certain  ingredients  are  fused ;  that  the 
result  is  a  peculiarly  spotted  enamel,  having  a  darker  spot 
on,  or  rather  in,  a  lighter  background,  and  all  having  a  bright 
distinctive  expression,  which  never  has  been  produced  in  oil 
or  water  colors  in  connection  with  the  articles  cited,  or  even  in 
the  art  of  marbling  slate  or  iron.  For  none  of  these  arts, 
owing  to  the  fact  that  in  them  the  colors  are  oil  colors,  and 
are  not  fused  into  each  other  and  upon  each  other,  bat  aro 
simply  mixed,  and  then,  (in  the  case  of  marbled  slate,)  set 
by  a  slight  degree  of  heat,  produce  any  ornamentation, 
which,  if  painted  or  placed  on  iron,  would  or  does,  produce 
a  result  which  an  ordinary  observer  would  mistake  for  the 
exhibit.  In  other  words,  we  contend  that  the  peculiar  pat- 
tern worked  into  exhibit  has  not  been  shown  in  "wallpaper," 
and  that,  if  an  ordinary  stewpan  were  covered  with  paper 
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l]3»viDg   a  mottled  grey  pattern  thereon,  an  ordinary  pur- 
<sttSLseT  would  not  be  misled. 

(  &.)  We  reply  further,  admitting  "  wall-paper,"  &c.,  to  have 
fy^^'Ki  similarly  ornamented,  is  this  a  sufficient  answer,  unless 
it;  i^s»  further  shown  that  enameled  iron- ware  has  been  simi- 
lo^x-l^  ornamented. 

"VVe  hold  not;  for  in  Oorham  Company  vs.  Whit€j  14 
^Ws^ll.,  524,  (the  leading  case  on  design-patents,)  it  is 
4»t,ck^ed:  ^^  They  contemplate  not  so  much  utility  as  appear- 
;  and  that  not  an  abstract  impression,  but  an  aspect 
«n  to  those  objects  mentioned  in  the  arts."  Further,  on 
l>a.s€525,  ♦  ♦  ♦  "is  that  which  gives  a  peculiar  or  dis- 
tinotive  appearance  to  the  manufacture  or  article  to  which  it 
^»ay  be  applied."  •  •  •  "  That  giving  certain  new  and 
ori^Dal  appearances  to  a  manufactured  article  may  enhance 
^■^  salable  value,  may  enlarge  the  demand  for  it,"  &c. 
•  •  "  It  is  the  appearance  itself,  therefore,  no  matter 
V  what  agency  caused,"  &c.  ••♦•«*  But  in  what- 
ever way  produced,  it  is  the  new  thing  or  product  which  the 
patent  law  regards." 

It  \rill  be  observed  that  the  court  is  careful  to  say  that  the 
^^^g'nas  an  ^^ abstract  impression"  must  not  be  ^'contem. 
P^at^^w  ][)||(j  ^i^Q  u  aspect "  given  to  the  "object "  bearing  the 
<ieBig||.    For  this  we  also  contend.    A  design  shown  on  wall- 
oper must  not  be  contemplated  iu  the  abstract.    We  must 
^^^y  contemplate  the  aspect  given  to  the  exhibit.    In  other 
^or^^  if  enameled  iron- ware,  having  this  design  upon  it,  can, 
^y  ^13  ordinary  purchaser,  be  distinguished  from  other  enam- 
i/ ^  iron-ware,  we  are  within  the  statute.    It  matters  not  if 
^  design  has  been  previously  used ;  if  now  combined  with 
*^  **  object'^  with  which  it  has  not  been  hitherto  combined, 
^^  If,  as  a  result  of  such  association,  a  new  and  distinctive 
^^l^^<5t  is  given  to  such  object,  the  law  is  complied  with. 
^  ^^cond.  But,  admitting  the  novelty  of  the  design,  it  has 
.    ^t:lierbeen  contended  by  the  principal  examiner  and  exam* 
^^^^in-chief  that  no  **invention"  is  "involved;"  that  "ge- 
^^^w  i3  wanting ;  and  the  case  of  Weinberg  (Commissioner's 
^^^isions,  1871)  **is  in  point." 

"^he  decision  in  this  case  was  in  answer  to  the  question, 
^ao  color,  &c.,  form  the  pro|)er  subject  for  a  design-patent. 
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and  how  far,  if  at  all  T    After  preliminary  remarks  toaching 
the  meaning  of  the  words  '*  invented*^  and  '^prodaeed,^  the 
Commissioner  proceeds  to  state  that  while  "not  prepared  to 
say  that  no  design-patent  conld  be  based  on  colors,^  (it  ap- 
parently would  be  difficult  to  distinguish  a  carpet-design  bat 
for  its  colors.)  ^^  a  mere  substitution  of  one  color  for  another 
possesses  no  originality,  and  indicates  no  exercise  of  geninSt 
and  cannot,  therefore,  become  the  subject  of  a  patent,  neitb^^ 
can  any  blending  or  arrangement  of  colors,  nnless  a 
aesthetical  effect  is  produced.^ 

Produced  how  f    Produced  upon  what  T    Produced  in  t 
abstract  or  in  the  concrete  ?    Produced  upon  things  in  gp 
eral  or  upon  the  article  particularly  shown  f    Produced  a» 
mere  color  or  blending  or  arrangement  of  colors;  or  as 
design,  applied  so  as  to  give  a  distinctive  appearance  to 
object  ?    Clearly  the  latter.    The  only  question  remainiiK 
then,  is  to  inquire  whether  a  new  sesthetical  effect  is  now  a 
here  given  to  enameled  iron-icare.     If  such  be  the  fact,  th^^ 
we  submit,  we  are  entitled  to  a  patent. 


William  H.  Doolittle {or  the  Commissioner: 

The  object  of  the  law  in  granting  patents  for  designs  is 
foster  and  encourage  the  decorative  arts.    The  same  requi 
ments,  however,  as  to  novelty  and  originality  in  the  sabj 
matter  and  the  exercise  of  invention  in  its  production  app 
CO  design-patents  as  well  as  to  what  are  known  as  mechai 
cal  or  functional  patents.    Say  the  United  States  Supre 
Court:  '^  The  law  manifestly  contemplates  that  giving  certa 
new  and  original  appearances  to  a  manufactured  article  m 
enhance  its  salable  value,  may  enlarge  the  demand  for 
and  may  be  a  meritorions  service  to  the  public    It  the 
fore  proposes  to  secure  for  a  limited  time  to  the  ingenio 
producer  of  those  appearances  the  advantages  flowing  tro^ 
them."     Oorham  Manufacturing   Company    vs.     Whitey    ( 
Wall.,  511.) 

The  distinctive  appearance  which  a  design  presents  to  t 
eye  alone  constitutes  its  patentable  merit.  On  this  poL 
the  court,  in  the  case  just  cited,  said : 

'Olauifcstly  the  mode  in  which  those  appearances  are 
duced  has  very  little,  if  anything,  to  do  with  giving  increase 
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ilableness  to  the  article.  It  is  the  appearance  itself  which 
tracts  attention  and  calls  out  favor  or  dislike.  It  is  the 
ipearance  itself,  therefore,  no  matter  by  what  agency 
kased,  that  constitutes  mainly,  if  not  entirely,  the  contri- 
itioD  to  the  public  which  the  laws  deem  worthy  of  recom- 
3D86.  The  appearance  may  be  the  result  of  peculiarity  of 
>DfiguratioD,  or  of  ornament  alone,  or  of  both  conjointly ; 
atj  in  whatever  way  produced,  it  is  the  new  thing,  or  prod* 
ct,  which  the  patent  law  regards.  To  speak  of  the  invention 
3  a  combination  or  process,  or  to  treat  it  as  such,  is  to  over- 
K>k  its  peculiarities.  As  the  acts  of  Congress  embrace  only 
esigus  applied,  or  to  be  applied,  they  must  refer  to  finished 
roducts  of  invention  Tether  than  to  the  process  of  finishing 
hem,  or  to  the  agencies  by  which  they  are  developed.  A 
patent  for  a  product  is  a  distinct  thing  from  a  patent  for  the 
ilemeuts  entering  into  it,  or  for  the  ingredients  of  which  it 
s  comi)osed,  or  for  the  combination  that  causes  it." 

The  appearance  which  constitutes  the  present  alleged  inven- 
:iou  consists,  according  to  the  description  of  the  specification- 
3f  "  a  beautifully-mottled  appearance,  resembling  granite  in 
3olor,"  applied  to  enameled  ironware.  This  is  solely  in  imita 
tion,  and  without  the  slightest  exercise  of  invention  evinced 
in  the  idea  of  its  application.  The  mottled  appearance 
resembling  granite  in  color  is  a  very  old  and  well  known 
device  in  the  decorative  arts.  Enameled  iron  plates, 
made  to  imitate  marble  mantels  for  fireplaces,  tables,  &c., 
almost  equal  in  beauty  to  the  originals,  have  long  been  pro- 
duced. The  enameling  of  metals  in  various  colors  is  an  art 
of  great  antiquity,  and  reached  its  greatest  perfection  iu 
Europe  during  the  Middle  Ages.  The  Venetians  to  this  day 
supply  other  nations  with  the  best  kinds  of  enamel  of  every 
colored  shade.  Enameled  iron-ware  for  domestic  purposes  is 
an  art  of  later  date,  and  patents  for  such  processes  were  com- 
Dienced  to  be  granted  in  England  about  the  close  of  the  last 
century.  (See  Enameling,  Ure's  Dictionary  of  Arts,  645; 
Chambers's  Encyclopedia,  vol.  4.) 

The  applicant  may  have  discovered  a  new  combination  of 
ingredients  or  some  new  process  of  applying  it,  but,  as  already 
shown,  new  ingredients,  combinations,  or  processes  havo 
nothing  to  do  with  the  subject  of  a  design-patent. 
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Having  been  impressed  apoa  innumerable  articles  befc 
to  put  this  appearance  for  the  first  time  upon  the  pre8< 
article  is  a  mere  double  use  of  an  old  device.  The  reqai 
mentsof  the  law,  that  the  impression  '<  invented  and  prodnoi 
should  be  a  ^<  new  and  original  one,"  implies  that  the  doctr 
of  double  use,  the  mere  application  of  an  old  device  to  a  n 
purpose,  is  as  pertinent  an  objection  to  an  application  fc 
design-patent,  where  such  use  is  set  forth,  as  to  an  appli 
tion  for  a  functional  patent.  And  this  provision  is  not  ** 
consistent  ^  with  others  of  the  title  relating  to  designs.  G 
color  or  impression  in  question  is  now  the  common  prope 
of  mankind,  to  be  used  in  any  way,  or  upon  any  article,  tli 
fancy  may  dictate.  To  give  to  any  one  person,  then^ 
exclusive  use  upon  an  important  class  of  manufactures  wo 
be  to  thwart  the  object  of  the  patent  laws,  and  establis 
monopoly  truly  odious.  Smith  vs.  Elliot^  5  Fish.  Pat.  G; 
315. 

Mr.  Justice  MagArthur  delivered  the  opinion  of 
court: 

This  is  an  api)eal  from  the  decision  of  the  Commissioi 
of  Patents,  refusing  a  design-patent  in  enameled  iron-ware 
Frederick  G.  Neidriughaus  and  William  F.  Neidringha 
The  statute  in  regard  to  design-patents  reads  as  follows : 

'*  Any  person  who,  by  his  own  industry,  genius,  efforts,  f 
expense,  has  invented  and  produced  any  new  and  original 
sign  for  a  manufacture,  bust,  statute,  alto-relievo,  or  b 
relief;  any  new  and  original  design  for  the  printing 
woolen,  silk,  cotton,  or  other  fabrics ;  any  new  and  origi 
impression,  ornament,  pattern,  print,  or  picture  to  be  print 
painted,  cast,  or  otherwise  placed  on  or  worked  into  i 
article  of  manufacture;  or  any  new,  useful,  and  origi 
shape  or  configuration  of  any  article  of  manufacture, 
^ame  not  having  been  known  or  used  by  others  before  his  inx 
tion  or  production  thereof^  or  patented  or  described  in  anyprii 
publication^  may,  upon  payment  of  the  fee  prescribed,  { 
other  due  proceedings  had  the  same  as  in  cases  of  invent! 
or  discoveries,  obtain  a  patent  therefor.''  Sec.  4929,  U 
Bevised  Statutes. 

In  their  specification  the  applicants  claim  to  have  inven 
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and  produced  a  new  and  original  design  of  ornament  or  pat- 
tern^  to  be  printed,  painted,  or  otherwise  placed  on  or 
m Arked  into  the  various  articles  of  enameled  iron-ware  which 
tboy  make  and  sell.  A  photograph  is  annexed  to  illustrate 
tbe  outline.  They  also  say  that  ^'  the  article  itself,  however, 
-wlieii  completed,  presents  to  the  eye  a  beautifully- mottled 
apf>earancey  resembling  granite  in  color,  which  the  illustra- 
tion fails  to  exhibit  It  is  this  peculiar  mottled  appearance 
wtaiieh  constitutes  the  chief  merit  of  our  design,  and  it  is  on 
tbis  we  place  most  importance." 

"Xbe  primary  examiner,  the  examiners-in-chief,  and  the 
Commissioner  have  all  concurred  in  refusing  the  application 
for  the  patent.  The  Commissioner,  in  his  decision,  says: 

^^  I  concur  in  the  opinion  of  the  examiners- in-chief,  so  far 
as  ^ant  of  paten tabihty  in  the  general  subject-matter  em- 
braced by  the  application  is  concerned.  The  so-called  design 
is  effected  by  printing,  painting,  or  in  any  other  way  placing 
wiK>n  iron- ware  a  peculiarly  mixed  color.  The  enameling  of 
iron-ware  in  various  colors  is  an  art  well  known.  If  applicant 
^as  achieved  anything  new,  it  is  to  be  found  in  the  mixing 
<>f  colors,  by  which  he  produces  a  mottled  appearance  hav- 
'°^  the  effect  of  granite  coloring.  If  he  has,  in  this  way, 
ol>tHiued  a  new  paint,  it  may  or  may  not  be  patentable ;  but 
^^^  application  of  such  paint  in  an  ordinary  way  does  not 
^i^atitute  the  subject-matter  of  a  design-patent,  even  under 
the  txxoBt  liberal  construction  of  the  statute.'^ 

^he  court  are  unanimously  of  the  opinion  that  the  decison 
^\  the  Commissioner  ought  to  be  affirmed.  The  art  of  enam- 
fr^S  has  been  practiced  for  many  centuries,  and  the  different    . 

*^d8  of  enamel  have  been  produced  in  every  variety  of  shade 

^^^  color.    The  materials  used  for  the  purpose  of  coloring 

*^^  the  process  by  which  they  are  fused  have  been  known 

^  lotig,  that  to  change  them  requires  only  the  taste  and  skill 

^  One  engaged  in  the  business.    The  appellants,  of  course, 

^  Hot  mean  to  claim  any  exclusive  title  to  what  is  so  well 

^o^Q,    QqIj  their  specification  certainly  seems  to  suggest 

*^^t  the  change  of  color  "  resembling  granite  ^  imparts  great 

'^^lue  to  their  invention.    They  say  "  the  mottled  appearance, 

^"^ich  constitutes  the  chief  merit  of  our  design,  and  it  is  on 

thiH  we  place  the  most  importance."    The  si>ecimeu  of  enam- 
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eled  iron  ware  exhibited  by  coansel  on  the  argument  wa 
a  color  resembling  granite,  and  was  marked  by  spoti 
different  shades  darker  than  granite.  The  enamel  and  oc 
ing  substances  are  manifestly  liquefied  by  intense  heat,  8 
as  enamelers  use,  until  they  are  completely  fused,  and  1 
are  laid  upon  the  iron-ware  while  in  this  condition* 
spots  are  then  formed  at  random,  in  larger  and  suit 
patches,  without  regard  to  regularity  or  design  of  any  k 
No  two  of  the  articles  are  alike,  except  in  color  and  gen 
appearance.  It  is  undoubtedly  ornamental  to  the  art 
and  has  a  pleasing  effect  on  the  eye.  This  is  equally  tru 
the  hundreds  of  objects  upon  which  this  art  is  emplo, 
Ornamental  work  in  great  variety  and  paintings  that  m 
lose  their  freshness  are  executed  in  enamel.  Indeed, 
primary  object  of  this  art  is  to  impart  greater  luster 
beauty  to  every  article  of  luxury  or  utility  to  which  it  is 
plied.  A  beautiful  appearance  is  not  in  itself  patents 
The  design  must  be  new  and  original,  and  the  work  of  in' 
tion  and  genius.  The  ingenuity  and  taste  of  workeri 
enamel  are  quite  wonderful  to  all  but  those  employed  ii 
but  no  one  wonld  imagine  that  these  exhibitions  of  ski 
giving  beautiful  forms  or  colors  to  their  productions  was 
kind  of  invention  to  be  protected  by  the  law.  They  are 
common  efforts  of  persons  ordinarily  skilled  in  the  art. 
appellants  contend  in  their  brief  that  '^  it  matters  not  if 
design  has  been  previously  used,  if  now  combined  witt 
^object'  with  which  it  has  not  been  hitherto  combined, 
if,  as  a  result  of  such  association,  a  new  and  distinctive 
pect  is  given  to  sach  object,  the  law  is  complied  with," 
refers  to  former  decisions  by  the  Commissioner  of  Patent 
cases  in  point.  We  cannot  concur  in  this  view.  The  tl 
provided  for  in  the  law  is  in  express  language  ^^  any  new 
original  design  for  a  manufacture,"  <*  any  new  and  ori$ 
design  for  printing,"  "any  new  and  original  impressi 
"  any  new,  useful,  and  original  shape,"  "  the  same  not 
ing  been  known  or  used  by  others  before  his  inventioi 
production  thereof."  The  use  of  an  old  design  upon  ai 
object,  is  clearly  excluded  by  the  statute,  and  mere  cha 
or  "  double  Uvse  "  cannot  receive  its  protection. 
Besides,  it  is  now  well  understood  that  the  same  degr 
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originality  is  reqaired  iu  both  design  and  fuDctional  patents. 
Xhat  is,  the  claim  must  not  be  for  a  copy  or  imitation  of  what 
ifi already  in  existence.  If,  for  instance,  the  applicants  shonld 
maimfactare  their  iron-ware  with  a  figure  of  the  statue  of 
tie  Three  Graces,  it  might  improve  the  appearance  of  the 
article,  but  would  scarcely  entitle  them  to  the  benefits  of  a 
patent.  To  manufacture  it  with  enamel  is  a  change  of  the 
lame  kind ;  for  the  same  thing  has  been  performed  on  metals 
rom  time  immemorial.  To  give  the  enamel  any  particular 
olor  is  a  matter  of  ordinary  skill  and  taste.  The  coloring 
cibstanoes  have  always  been  fused  with  the  enamel  in  the 
esmt  of  the  furnace.  We  can  therefore  observe  nothing  in 
le  present  specifications  to  which  the  term  invention  can  be 
[>l>lied. 

X  am  aware  that  the  Supreme  Court  of  the  United  States, 
L  Oorham  Company  vs.  Whit€j  14  Wall.,  624,  have  said,  in 
^S^^  to  design-patents,  that  '^they  contemplate  not  so 
ii::ach  utility  as  appearance,  and  that  not  an  abstract  impres- 
lOzi,  but  an  aspect  given  to  those  objects  mentioned  in  the 

"Xhat  was  an  action  brought  for  the  infringement  of  a  de- 
ign-patent  for  the  handles  of  table  spoons  and  forks.  The 
lesigD  consisted  in  the  configuration  of  the  spoon  and  the 
>niamentation  of  the  handle.  The  outline  and  all  the  details 
>f  thedesign  were  new  and,  invariable  in  such  spoon,  alike.  No 
question  was  discussed  as  to  the  originality  of  the  patent, 
for  it  had  never  been  known  before;  and  the  court  decided 
^^at  the  article  manufactured  and  sold  by  the  defendant  did 
Dot  difier  substantially  from  plaintifi''a,  and  that  it  was  there- 
for© ao  infringement.  But  the  whole  tenor  of  the  decision  is 
"^  the  effect  that  the  appearance  or  aspect  of  the  object  must 
^  Of  a  design  that  is  new  and  original.  Indeed,  no  other 
'^^o^  ig  admissible,  for  such  is  the  express  requirement  of  the 
aw. 

^he  decision  of  the  Commissioner  is  affirmed. 
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THE  DISTBICT  OF  COLUMBIA  VS.  VIRGIL  P. 

ASON. 

Criminal  Law.— So.  10129. 

L  An  aot  of  the  legislative  assembly  provides  that  commercial  agOL*    -.         -j 
shall  pay  $200  annually  for  a  license,  and  that  any  person  whose  bu^^  i-  I, 

ness  it  is  as  agent  to  offer  for  sale  goods  or  merchandise  by  aampL 
catalogue,  or  otherwise,  shall  be  regarded  as  a  commercial  ageol 
and  that  if  he  shall  fail  to  pay  the  said  license-tax  before  engagii 
in  sach  business,  he  shall,  in  addition  to  the  license-tax,  pay  a  fine 
Iienalty  of  not  less  than  five  nor  more  than  fifty  dollars  for  each  ol 
fense :  Held,  The  act  was  not  repugnant  to  any  constitutional  pi 
vision,  and  is  not  in  violation  of  the  right  of  Congress  to 
commerce  among  the  several  States. 

IL  The  fact  that  the  defendant  is  an  oflSoer  of  a  State  oorporation, 
that  the  goods  offered  by  him  for  sale  were  of  the  manufiBbCtare  of  sac 
corporation,  and  that  he  received  no  commission  other  than  a 
salary,  does  not  render  the  law  inapplicable  to  the  case. 

III.  No  discrimination  is  made  by  the  act  between  citizens  of  the 
and  citizens  of  the  States ;  it  is  not,  therefore,  liable  to  any  conatita- 
tional  objection. 

IV.  The  Judgment  against  the  defendant  in  such  case  is  the  amount  of  t1 
license-tax  for  one  year,  added  to  the  fine  imposed  by  the  court. 

STATEMENT  OF  THE  OASB. 

On  the  14th  day  of  May,  A.  D.  1874,  an  information  was  fil< 
in  the  police  court  of  the  District  of  Columbia,  charging  thi 
defendant  with  having  engaged  in  the  business  of  a  oommer — - 
cial  agent  within  the  District  of  Columbia  without  first  hav-- 
ing  obtained  a  license  therefor.    This  prosecution  was 
upon  an  act  of  the  late  legislative  assembly,  approved  Angns^" 
23, 1871,  and  amendments  approved  June  20, 1872,  the 
section  of  which  provides — 

''  That  no  person  shall  be  engaged  in  any  trade,  bosim 
or  profession  hereinafter  mentioned  until  he  shall  have  o 
tained  a  license  therefor,  as  hereinafter  provided." 

Clause  third  of  section  21  of  the  same  act  provides  as  fii 
lows: 

'^  Commercial  agents  shall  pay  two  hundred  dollars  ann. 
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klly.  Every  person  whose  business  it  is  as  an  agent  to  offer 
'or  sale  goods,  wares,  or  merchandise  by  sample,  catalogue^ 
>r  otherwise,  shall  be  regarded  as  a  commercial  agent." 

The  penalty  for  violation  of  this  law  by  engaging  in  basi- 
less  withoat  license  is  provided  for  by  section  4  of  the  same 
ict,  as  follows : 

^^  That  every  i>erson  liable  for  license-tax,  who  may  fail  to 
»ay  the  same  before  engaging  in  the  business  for  which  the 
icense  may  be  required,  shall,  in  addition  to  the  license-tax 
nposed,  pay  a  fine  or  penalty  of  not  less  than  five  nor  more 
i&n  fifty  dollars  for  each  offense,  to  be  imposed  and  col- 
kcted  as  provided  in  this  act." 

Sy  section  2  of  the  amending  act  of  1872,  jurisdiction  is 
L  ven  to  the  police  court. 

^IThe  defendant  was  adjudged  guilty  as  informed  against^ 
3  d  a  fine  of  $250  was  imposed  ux)on  him.  An  appeal  was 
kken  to  the  criminal  court,  and  the  case  duly  docketed.  An 
Screed  statement  was  then  filed,  and  the  cause  coming  on  to 
3  lieard  before  Mr.  Justice  MacArthur,  was  by  him  certified 
►  tihis  court.    The  agreed  statement  is  as  follows : 

**It  is  agreed  that  defendant  offered  goods  for  sale  in  the 
district  of  Columbia  by  card,  sample,  or  catalogue;  that  he 
£^^  no  license  so  to  sell  from  the  authorities  of  the  District  of 
'olambia;  that  he  was  the  treasurer  and  one  of  the  directors 
^  the  Humason  &  Beckley  Manufacturing  Company  of  New 
^r-itaio,  Connecticut;  that  the  goods  he  so  offered  for  sale  were 
»11  the  product  of  that  company;  and  that  he  received  no  com- 
■^iosion  or  other  compensation  for  so  selling  other  than  regular 
^^^ary.  It  is  further  admitted  that  the  above-named  Huma- 
^^n  Sn  Beckley  Manufacturing  Company  is  a  joint-stock  corpo- 
"^^ioQ,  formed  for  the  purpose  of  manufacturing,  buying, 
filing,  and  dealing  in  all  articles  of  hardware,  which  fully 
appears  by  the  certified  copy  of  the  certificate  of  incorpora- 
^^n  filed  in  this  cause." 

^irney  db  Birney^  foo  the  plaintiff^  made  the  following 

^  No  discrimination  is  made  by  the  legislation  here  in 
^^^Q^tion  between  citizens  of  the  District  of  Columbia  and 
^W^ens  of  the  States. 
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XL  A  commercial  agent  may  have  for  his  principal  a  i 
zen  of  the  District,  and  the  statate  applies  as  well  to 
case  where  both  agent  and  principal  reside  within  the  1 
trict  as  to  cases  where  neither  resides  within  its  limits. 

III.  The  business  to  be  carried  on  within  the  contem] 
tion  of  the  statate  may  be  confined  to  places  within  the  J 
trict  or  may  extend  to  places  beyond  its  limits. 

IV.  The  legislation  in  question  is  not  in  repugnance  to 
constitutional  provision  that  the  citizens  of  each  State  a 
be  entitled  to  all  the  immunities  and  privileges  of  citizen 
the  several  States.  Paul  vs.  Virginia^  8  Wall.,  168 ;  see  ) 
Woodruff  vs.  Parhanij  ibid.,  123 ;  Case  of  the  State  Frt 
Taxy  15  Wall.,  232 ;  Case  of  the  State  Tax  on  Railway  O 
BeceiptSy  ibid ,  284 ;  Osborne  vs.  Mobile^  16  Wall.,  479  j 
Railroad  Company  vs.  Fuller^  17  Wall.,  560. 

y.  Nor  is  the  statate  here  alleged  to  be  an  anconstitatic 
attempt  to  regulate  either  foreign  commerce  or  interst 
commerce.    (See  the  same  cases  cited  under  point  IV.) 

VI.  The  fact  that  the  defendant  is  an  ofiicer  of  a  corp 
tion  doe^  not  make  the  law  inapplicable  to  his  case.  ' 
director  and  treasurer,  acting  as  an  agent,  is  an  ag 
Agency  does  not  depend  on  nomenclature  for  its  legal  d 
acter. 

VII.  The  manner  in  which  the  agent  is  compensate! 
indifferent,  so  far  as  the  legal  status  of  the  agent  as  betiv 
himand  other  private  persons  or  as  between  him  and  the  i 
lie,  is  concerned. 

A.  0.  Riddle  and  Francis  Miller^  for  defendant,  made 
following  points : 

Ist.  The  information  charges  the  defendant  with  selling 
the  goods  referred  to  on  November  1, 1873.  The  fine  impc 
upon  him  for  so  doing  was  $250,  which  is  $200  in  excess  of 
penalty  set  out  in  the  act  of  assembly.  This  excess  is  sou 
to  be  justified  by  the  words  ^^  shall,  in  addition  to  the  liot 
tax  imposedj  pay  a  fine  or  penalty  of  not  less  than  $5  nor  n 
than  $50.^  But  by  the  act  of  assembly  the  license  f( 
commercial  agent  was  to  commence  on  the  first  of  Aprils 
if  after  that  date,  from  the^r«^  of  the  month  in  which  it 
taken  owf,  and  "  payment  shall  be  made  for  a  proportiot 
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it."    (Act  of  assembly  of  Aa^ast  23,  1871.)    By  this 

lion,  the  *'  license-tax  imposed"  on  the  defendant  on  No- 

ar  1,  1873,  would  have  been  $83.33,  which,  added  to 

aximam  fine,  woald  be  $133.33. 

Bot  the  words, '4n  addition  to   license-tax  imposed," 

ide  the  idea  that  the  amount  of  the  fine  is  to  be  arrived 

adding  that  tax  to  the  fine.    It  is  a  teur,  and  not  a  fine 

lalty.    If  a  person  is  fined,  he  may  have  to  take  out  a  li- 

to  prosecute  the  business  he  has  undertaken  to  pursue, 

is  not  the  business  of  the  police  court  to  collect  license- 

^  nor  can  the  District  compel  a  man  to  take  out  a  license. 

he  view  of  the  court  below  were  correct,  how  often  can 

license-tax  imposed"  be  added  to  the  fine  in  any  one 

Moreover,  would  not  the  fine  of  $350,  if  collected,  go 

he  treasury  of  the  District,  and,  therefore,  the  defend- 

>n1d  be  sued  by  the  District  for  the  license-tax  in  addi- 

Ay  the  fine  thus  increased. 

But  we  contend  further  that  the  defendant  does  not 
within  the  definition  of  a  ^'commercial  agent.'*  He  is 
^'  person  whose  business  it  is  as  agent  to  offer  for  sale 
Sy  wares,  or  merchandise,"  &c.  He  was  not  here  on  his 
boeiness ;  he  had  no  interest  in  it  whatever.  Whether 
Id  or  not  made  no  difference  in  his  compensation.  He 
lo  more  a  '< commercial  agent"  in  any  just  meaning  of 
)  words  than*  the  horse  that  he  might  use  to  haul  his 
9  around  the  city  for  sale.  It  was  not  his  business,  but 
•OBiuess  of  theHumason  &  Beckley  Manufacturing  Com- 

I.  No  tax  is  imposed  upon  manufacturers  in  the  District 
>lnmbia,  except  in  the  single  instance  of  manufacturers 
18.  Any  attempt  to  require  the  manufacturers  of  the 
»  to  take  out  a  license  for  the  sale  of  their  goods  within 
>i8trict,  when  none  is  required  of  resident  manufacturers, 
d  be  a  discrimination  against  the  citizens  of  the  State, 
would  be  void  under  article  IV,  section  2,  of  the  Oon- 
tion  of  the  United  States.  Ward  vs.  Maryland^  12  Wal- 
418. 

b.  Such  a  tax  upon  mere  resident  manufacturers  wduld 
I  violation  of  the  right  of  Congress  to  regulate  commerce 
Dg  the  several  States,  conferred  by  art.  I,  sec.  8,  of  the 
11  D 
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CoDStitatioQ  of  the  United  States.  Brown  vs.  Maryland^  11 
Wheat.,  419 ;  City  of  New  York  vs.  Miln^  11  Pet.,  192 
Crandall  vs.  Nevada^  6  Wall.,  35 ;  Oilman  vs.  Philadelphia 
3  Wall.,  730 ;  State  Freight  Tax,  16  Wall.,  232 ;  Steamboa 
Co.  vs.  Livingston,  3  Oow.,  736 ;  2  Story  on  Coast.,  sees.  106i 
to  1073. 

Mr.  Jastice  Wylie  anoanced  the  decision  of  the  court  U 
the  following  effect : 

The  qaestion  in  this  case  is  whether  the  legislative  as 
sembly  can  impose  a  fine  npon  parties  coming  into  the  Dis 
trict  from  any  of  the  States  to  sell  goods  or  merchandise  bi 
sample,  and  without  having  taken  out  a  license.  The  Ia¥ 
imposing  the  fine  is  very  clear,  and  its  language  is  not  to  b 
mistaken,  and  we  think  it  is  applicable  to  this  case.  An  argn 
ment  is,  however,  presented  as  to  whether  the  assembly  hac 
any  right  to  enact  the  law,  as  it  is  claimed  that  it  has  a  ten 
dency  to  interfere  with  the  trade  and  commerce  betweei 
the  District  and  the  States ;  but  we  think  it  has  not  that  effect 
any  more  than  any  of  the  other  licenses  for  which  the  laft 
provides.  A  license  is  not  required  to  be  taken  out  only  bj 
persons  coming  here,  but  by  all  persons  engaging  in  the  same 
business,  whether  residents  or  non-residents.  In  this  re 
spect  there  is  no  discrimination.  The  local  merchants  ah<] 
traders,  carrying  on  this  same  kind  of  business,  are  re 
quired  to  pay  for  a  license  to  contribute  to  the  support  of  the 
government,  and  if  persons  from  abroad  can  compete  witt 
them  without  the  imposition  of  this  tax,  they  are  placed  at 
a  great  disadvantage  in  their  business.  By  subjecting  all  tc 
the  same  tax,  the  rule  of  equality  and  fairness  is  arrived  at 
We,  therefore,  are  of  opinion  that  as  the  law  imposes  nc 
greater  burden  upon  non-residents  or  their  agents  here  thai: 
it  does  upon  the  residents  engaged  in  the  same  business,  it 
is  liable  to  no  constitutional  objection.  We  think  the  jadg 
ment  was  also  right  in  being  for  the  amount  of  the  license 
tax  for  one  year  added  to  the  fine  imposed  by  the  court. 

Judgment  affirmed.  « 


Olin,  J.,  dissenting. 
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URIAH  H.  PAINTER  vs.  J.  W.  DRANE  ET  AL. 

In  Equity— No.  3989. 

A^  >3Da8ter-boilder  ajpreed  to  erect  two  dwelliug-hoDses  and  complete  them 
in  six  months.  The  hoases  were  not  finished  at  the  time  agreed 
upon,  and  the  owner  notified  the  contractor  that  his  contract  waa 
at  an  end,  and  he  finished  them  himself,  and,  for  this  purpose,  he 
employed  several  of  the  defendants  to  famish  work  and  material, 
and  x^id  them.  The  owner  paid  a  large  amount  to  the  original  con- 
tractor and  the  sobcontractors,  and  claims  damages  for  the  breach  of 
contract.  The  contractor  and  various  subcontractors  have  filed  liens 
on  the  property  and  commenced  actions  to  enforce  such  liens.  Under 
these  circumstances  the  owner  can  maintain  a  bill  in  equity,  bringing 
all  the  parties  into  one  suit,  to  enjoin  the  proceedings  at  law,  and  hava 
all  the  claims  settled  In  chancery. 

STATEMENT  OF  THE  CASE. 

• 

The  bill  of  complaint  states  substantially  as  follows : 
The  plaintiff,  on  the  15th  day  of  May,  1873,  entered  into  a 
^^^ntract  in  writing  with  the  defendant,  Drane,  by  which  the 
^«id  Drane,  in  consideration  of  the  sum  of  $19,148,  agreed  to 
^xeety  within  six  months  from  the  signing  of  the  contract, 
^  ^o  brick  dwelling-houses,  to  the  entire  satisfaction  of  the 
^^wner  and  architect,  who  was  to  have  power  to  stop  all  work 
"^vhen  it  should  appear  to  him  to  be  to  the  interest  of  the 
^c^wner  so  to  do,  on  account  of  the  weather  or  other  cause. 

Drane  failed  to  complete  them  within  the  specified  time, 

^^nd  the  complainant,  on  the  20th  of  November,  1873,  notified 

X>rane  that  his  contract  was  at  an  end,  and  that  he,  the 

KM>mplainant,  would  finish  the  houses  himself,  to  which  Drano 

dissented  after  some  objections. 

The  complainant  then  employed,  among  others,  the  de-^ 

fendants,  Hannan,  a  plumber,  Jackson,  a  plasterer,  Nolan,  a 

urorker  in  concrete,  and  Miller,  a  bricklayer,  to  finish  said 

houses,  expressly  notifying  each  of  them  that  he  would  not 

be  responsible  for  work  done  or  material  furnished  to  said 

Drane  prior  to  that  date ;  and  the  complainant  has  paid  each 

of  the  above-named  persons,  so  employed  by  him,  all  that  is 

doe  him.    The  defendant  Veihmeyer  furnished  certain  stone 

to  said  Drane  before  the  20th  of  November,  1873,  to  be  used 
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ia  said  buildiog.  Said  Drane  claimed  to  have  paid  sai 
Veihmeyer  for  all  the  stoues  to  be  ased  ia  the  baildiogs. 

The  plaintiff  has  paid  Drane,  on  account  of  his  contract 
$9,200.  To  complete  the  houses  after  Drane  gave  up  tfa 
work,  he  has  paid  Draue's  codefendants  and  other  mechanic 
and  materialmen,  $8,879.76.  By  reason  of  Drane's  failure  t 
have  said  houses  completed  at  the  time  agreed,  and  the  coi 
sequent  delay  in  their  being  made  ready  for  occupancy,  tfa 
plaintiff  sustained  a  loss  greater  than  the  difference  betwee 
the  contract-price  of  said  houses  and  their  actual  cost,  an 
for  the  excess  said  Drane  is  justly  indebted  to  the  plaintiff. 

The  defendant  Ilanuau,  on  the  30th  of  December,  187^ 
filed  notice  of  lien  against  complainant  for  $1,408.45 ;  an 
July  17, 1874,  filed  his  bill  in  equity.  No.  3840,  for  $744.2, 
Defendant  Veihmeyer  filed  notice  of  lien  January  31,  187^ 
for  $667.62,  and  brought  suit  at  law.  No.  11901,  for  $66< 
On  2d  of  February,  1874,  defendant  French  filed  notice  < 
lien,  and  commenced  suit  at  law.  No.  12054,  for  $193.2< 
February  23,  1874.  Defendants  Nolan  and  Miller  have  ak 
filed  notices  of  lieu  and  brought  suits  at  law.  No  12245  an 
3054;  Nolan  for  $120  and  Miller  for  $300.  Defendant 
Draper  &  Co.  have  brought  suit  at  law.  No.  12115,  fc 
$217.3a,  and  defendant  Drane,  suit  No.  12,347,  for  $I9,643.1( 
Defendant  Jackson  filed  notice  of  lien,  March  6,  1874,  fc 
$410.  These  defendants  in  their  said  suits  pretend  eith< 
that  the  plaintiff  in  this  suit  is  personally  responsible  to  thei 
for  work  and  material  done  for  and  furnished  to  said  Dran* 
prior  to  November  20, 1873,  or  that  the  work  done  and  mat 
rial  furnished  after  that  date,  under  special  contract  with  sai 
Drane,  was  furnished  and  done  for  the  plaintiff.  And  the  sai 
Drane,  in  his  said  suit,  claims,  among  other  things,  compe 
sation  for  the  identical  labor  and  material  included  in  tl 
suits  brought  against  the  plaintiff  by  the  subcontractoi 
who  are  made  parties  defendant  thereto. 

The  plaintiff  prays  for  an  account,  an  injunction  again 
the  several  suits  at  law,  and  that  the  liens  be  declared  vol 
&c. 

To  this  bill  the  defendant  Veihmeyer  demurred,  and  tl 
court  overruled  the  demurrer,  with  leave  to  said  defendaut  I 
answer.  From  this  decree  the  defendant  Veihmeyer  aj 
pealed. 
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Edwin  L.  StanUm^  for  plaintiff,  argued  that : 

Od  the  fdcts,  it  is  clear  that  the  settlement  of  the  aoconnt 
between  Painter  and  Drane  necessarily  involves  the  settle* 
U3ent  of  those   between   Painter  and    the  subcontractors. 
X?ainter,  of  course,  in  his  suit  with  Drane,  is  entitled  to  credit 
lor  the  respective  amounts  which  he  has  properly  paid  the 
ds^veral  subcontractors,  or  which  he  is  bound  to  pay  them ; 
s^nd  as  there  is  a  controversy  between  him  and  them  as  to 
"t^be  amount  of  these  several  payments  or  debts,  the  suit  be- 
"ti^ween  Painter  and  Drane  can  never  be  settled  until  the  fioal 
determination  of  each  of  the  subcontractors'  suits.    Again : 
1i  these  numerous  suits  are  allowed  to  go  on,  Yeihmeyer,  for 
i  ustan.^,  may,  after  a  trial,  recover  judgment  against  the 
X^laintiff  for,  say,  the  amount  of  his  claim,  $660.    When  the 
c^ase  of  Drane  vs.  Painter  shall  be  reached.  Painter  will  then 
ci^laim  a  credit  of  S660,  the  amount  paid  Yeihmeyer.    But  as 
T)rane  is  not  a  party  to  the  suit  of  Yeihmeyer  against  Painter, 
&e  will  not  be  bound  by  the  judgment,  and  will,  of  course, 
xequire  Painter  to  prove  the  credit,  and  the  case  of  Yeih- 
meyer will  have  to  be  tried  over  again.    The  same  reasoning 
-will  apply  to  each  of  the  subcontractors. 

But  this  is  not  all.  At  the  trials  of  the  subcontractors' 
suit  against  Painter,  the  evidence  may  tend  to  show  that 
Painter  is  bound  to  pay  them  only  in  case  he  was  indebted 
to  Drane  on  account  of  the  houses  when  they  were  finished. 
Then,  in  each  of  these  suits,  in  order  to  determine  whether 
Painter  owes  Drane  anything,  it  would  be  necessary  to  go 
over  their  account.  The  result  in  each  suit  might  be  dififer- 
eot,  and  Drane  would  not  be  bound  by  any  of  the  judg- 
ments. 

That  under  such  circumstances  a  court  of  equity  ought  to 
settle  all  the  intermingled  accounts  in  one  suit  is  plain ;  for 
in  no  other  way  can  justice  be  done.  Story's  Eq.  Plead., 
sec.  271a ;  Id.,  sec.  278a ;  Fitch  vs.  Greighton^  24  How.,  163 ; 
The  Attorney  General  vs.  Corporation  of  Poole,  4  Mylne  & 
Craig,  31. 

This  is  not  a  bill  of  interpleader.  It  is  a  bill  for  an  account 
and  to  enjoin  proceedings  in  other  suits.  The  prayer  for 
an  order  to  interplead  is  collateral  to  the  principal  relief 
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sought.  This  prayer  may  be  struck  out  without  detract! 
from  the  strength  of  the  plaintiff^s  claim  to  relief  in  eqai 
To  such  a  bill  the  unjust  rule  that  the  plaintiff  in  a  bill 
interpleader  must  admit  his  indebtedness  to  some  of  t 
defendants  does  not  apply.    2  Stoic's  Eq.  Jur.,  824. 

John  C.  Wilson^  for  defendant,  argued  : 

That  the  allegation  upon  which  it  is  sought  to  enjoin  t 
action  at  law,  viz,  that  the  appellant  has  sued  the  complai 
ant  for  money  which  he  never  owed,  and  upon  a  contra 
which  he  never  made,  constitute,  if  true,  a  valid  defense 
such  action  at  law,  and  no  injunction  can  be  granted  nnd 
theto  circumstances.    FuUer  vs.  Caldwellj  6  Allen,  503 ;  New^' 
York  vs.  Amerioanj  c£o.,  11  Paige,  384. 

2.  As  the  same  objections  apply  to  the  cases  of  the  othec 
defendants  separately,  their  joinder  with  the  appellant  iic^ 
the  same  suit  cannot  help  the  jurisdiction.    The  mere  facl^ 
that  a  party  is  sued  by  several  persons  for  different  and  dis-^^^ 
tinct  causes  does  not  give  him  a  right  to  enjoin  the  suits  atf  <^ 
law,  and  compel  these  independent  defendants  to  litigatc9^^ 
their  claims  together.    No  one  of  these  defendants  has  any^ 
interest  in  the  claim  of  any  other,  and  their  Joinder  renders 
the  bill  multifarious.    Story's  Eq.  Plead.,  sec.  530, 538 ;  Oamp-^^^^' 
bell  vs.  Mackeyj  1  Mylne  &  Craig,  617 ;    Carter  vs.  Tread- 
wellj  3  Story,  48. 

3.  The  multiplicity  of  suits  to  prevent  which  equity  mlWf^ 
assume  jurisdiction  is  a  multiplicity  of  suits  between  thc^ 
same  parties,  or  parties  having  a  common  interest  in  refer- 
ence to  the  same  subject-matter,  when  the  decision  of  on^ 
case  requires  the  determination  of  all  the  questions  involved  J 
in  the  others.    Brinckerhoff  vs.  Brown^  6  Johns.  Oh.,  155. 

There  is  no  common  question  involved  in  the  suits  of  these^^ 
different  defendants.    In  each  there  is  a  distinct  issue  ot 
fact,  to  be  decided  on  the  evidence  applicable  to  that  par* 
ticular  case.    The  decision  of  one  case  C8.n  determine  n(r> 
question  involved  in  any  other.    It  would  be  necessary 
hear  each  separately,  without  reference  to  any  other,  an 
the  court  would  be  obliged  to  do  precisely  what  it  pro- 
fessedly assumes  jurisdiction  to  avoid — try  a  number  of  suits-.^* 

It  can  avail  complainant  nothing  to  say  that  the  bill  is  noCS  ^ 
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^  bill  of  interpleader,  but  a  bill  in  the  nature  of  a  bill  of 
int>er pleader.  A  coart  of  eqaity  protects  one  who  is  saed  by 
different  parties  for  money  which  he  admits  fo  be  due 
18  willing  to  pay  to  the  party  entitled  to  it,  not  because 
lie  estils  his  bill  a  bill  of  interpleader,  but  because  it  is 
'^^pjnst  and  inequitable  that  he  should  be  required  to  defend 
^^^^o  suits,  or  one  suit  in  regard  to  a  fund  in  which  he  has  no 
^xiterest  But  where  the  party  sued  not  only  is  not  willing 
pay  what  is  claimed,  but  denies  that  he  owes  any  part  of 
to  either  of  the  claimants,  there  is  no  injustice  in  leaving 
^ui  to  his  legal  remedy,  until  it  can  be  ascertained  whether 
not  he  is  indebted  to  one  of  their  number;  a  question 
decision  of  which  can  in  no  manner  affect  the  right  of 
others.  2  Story's  Bq.,  sees.  821  and  824 ;  Story's  Eq. 
.,  sec.  297  ;  Bedill  vs.  Hofftnan^  2  Paige,  199 ;  Lozier^a 
vs.  Van  Saunas  Admr.,,  2  Green's  Gh.,  325. 

^r.  Justice  Wtlie  announced  the  decision  of  the  court  to 
^*»^  effect— 

7hat  the  question  raised  by  the  demurrer  to  the  bill  was 
^^tiether  the  equity  court  ho.d  jurisdiction  to  settle  the  whole 
^versy  to  one  suit,  instead  of  having  as  many  actions 
there  are  liens.    The  liens  are  upon  the  same  property, 
as  regards  that  the  parties  have  a  common  interest, 
they  look  to  the  same  security  for  the  payment  of  their 
'^^^itns.    This  is  not  to  be  regarded  as  a  bill  of  interpleader. 
^t  without  going  into  an  examination  of  the  facts,  or  dis- 
ing  the  conflicting  decisions  upon  the  subject  of  multi- 
iousness  in  pleading,  we  think  that  under  the  circum- 
lees  of  this  case  it  would  be  more  convenient  to  unite 
claims  in  one  bill,  and  settle  in  a  simple  suit  a  litiga- 
which,  if  conducted  in  separate  actions,  will  prove  a 
complicated  and  expensive  proceeding.    Campbell  vs. 
€»oJray,  7  Sim.  564;  S.  C,  1  Mylne  &  Craig,  603  j  Story's 
^^.   Plead.,  sec.  288a  and  note. 

te  decree  overruling  the  demurrer  is  sustained. 
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BENEDICT  JOHNSON  vs.  A.  L.  OFFUTT  ET  AL. 

I.  A  bill  of  review  to  correct  an  error  not  apparent  npon  the  foce  of  tl 

record  cannot  be  filed  unless  leave  of  the  court  is  first  obtained. 

II.  Where  the  matter  complainant  relies  upon  in  a  bill  of  review  is  m 

new,  and  could  have  been  produced  by  him  on  the  former  hearing 
and  where  he  appeared  and  answered  without  disclosing  it,  he  is  lu 
entitled  to  this  relief. 

in.  Where  a  bill  of  review  has  been  filed  and  dismissed,  and  a  motion  1 
file  a  second  one  has  been  refused,  this  will  be  a  bar  to  any  farth< 
proceedings. 

STATEMENT  OF  THE  CASE. 

This  is  a  bill  of  review  broaght  to  have  a  former  decree  i 
this  court  reviewed  and  reversed  as  to  the  complaioHnt  i 
the  present  suit.  The  bill  alleges  that  El^ah  Shelton,  lat 
of  this  District,  by  a  deed  dated  28th  July,  1853,  and  dal 
recorded,  conveyed  to  complainant  the  north  half  of  l>t  2i 
in  Beatty  and  Hawkins's  addition  to  the  city  of  Georgetowi 
It  then  sets  forth  that  after  the  death  of  said  Elijah  Sheltoi 
which  occurred  in  1854,  the  creditors  of  said  Shelton  filed 
bill  against  the  administrator  and  heirs  at  law  of  said  Sheltoi 
deceased,  alleging,  among  other  things,  that  he  was  seized  o 
the  12th  day  of  May,  1852,  of  all  of  lot  23  aforesaid,  and  ths 
he  was  at  that  time  indebted  to  the  complainants  in  that  bii 
and  that  he  had  conveyed  at  said  last-mentioned  date  tfa 
south  half  of  said  lot  to  one  King,  upon  certain  trusts ;  ths 
said  conveyance  to  King  was  fraudulent  as  to  creditors,  an 
prayed  that  an  account  of  the  real  and  personal  estate  b 
taken,  and  a  sale  be  made  for  the  payment  of  the  debts  da 
the  parties  filing  the  bill  in  that  case. 

The  present  bill  then  states  that  the  complainant  here! 
was  named  as  a  defendant  in  said  creditor's  bill  as  the  hn; 
band  of  one  of  Shelton's  children,  and  as  tenant  by  the  curtes 
in  his  estate;  that  he  did  not  employ  counsel ;  and  that  i 
1856  an  answer  was  filed  to  such  creditor's  bill  by  Walter  i 
Cox,  in  tbe  name  of  the  plaintiff  and  other  adult  heirs,  ( 
which  he  was  ignorant,  and  which  he  did  not  sign  or  swear  to 
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tbck^  the  court  in  general  term  passed  a  decree  adjudging  naid 
de^<j  of  tmst  not  to  be  fraudnlent,  and  ordered  the  north  half 
of  ^K^id  lot  to  be  sold  for  the  payment  of  Shelton's  debts. 

<Z>n  the  12th  Jalj,  1871,  a  decree  was  passed  by  Jnstice 
^ylie  ordering  the  north  half  of  said  lot  to  be  sold,  &c., 
aa^Ll  that  upon  the  final  ratification  *Hhere  shall  be  conveyed 
to  XAiQ  purchaser  all  the  right  of  the  parties  in  this  case  in 
an^Il.  to  the  ground,^  &c. 

'JLJhat  plaintiff,  hearing  of  decree,  did,  on  the  5th  of  Septem- 
bers:*, 1871,  through  J.*  Bell  Adams,  esq.,  file  a  petition  for  re- 
hesi  ring  and  dismissal  of  suit  as  to  his  part  of  lot  23 ;  that 
sammons  issued  and  was  served,  and  plaintiff  was  ready  with 
bis  proofs,  when,  on  a  motion  filed  26th  of  February,  1872, 
for  reasons  entirely  technical,  said  petition  on  March  5, 1872, 
^£i>8  dismissed. 

X'laintiff,  November  9,  1872,  asked  leave  through  B.  H. 
^^^bb,  esq.,  to  file  a  bill  of  review  before  the  court  in  general 
t^rm,  which  petition  was,  November  16,  1872,  refused. 

Said  part  of  said  lot  was  advertised  for  sale  12th  October, 

1B74,  and  said  plaintiff,  relying  on  his  counsel's  information 

that  his  rights  would  be  protected,  did  not  know  of  it  till 

8nch  notice  of  sale.    That  at  said  sale  he  protested  that  his 

^nd  not  Shelton's  lot  was  being  sold,  but  that  that  sale  was 

<Qade.    That  said  decrees  and  orders,  under  color  of  which 

^id  sale  was  made,  are  now  enrolled  and  final,  and  have  been 

executed  by  sale,  but  should  be  reviewed  and  set  aside  for 

^^lious  reasons.    That  Sheltou,  by  said  deed,  had  divested 

''^Kiiself  of  said  port  of  said  lot,  did  not  die  seized  thereof, 

^^^  it  did  not  descend  to  his  heirs,  and  was  not  subject  to 

"is  clebts.    That  the  answer  so  put  in  as  aforesaid  to  said 

^**^d  iter's  bill  does  not  contain  any  allegation  of  his  owner- 

^^^1>  to  the  north  half  of  said  lot,  and  that  complainant  is  a 

^^^ored  man,  and  ignorant,  and  has  been  diligent  in  the  as- 

^^ion  of  his  rights,  and  he  prays  that  the  decree  may  be 

^^^^ised  axid  reviewed,  and  for  general  relief. 

^o  this  bill  tho  defendants  entered  a  demurrer,  and  assigned 

*^^  following  causes  of  demurrer: 

^*  No  errors,  nor  is  sufficient  matter  alleged. 

^*  No  allegation  that  leave  of  court  was  first  had  and  ob- 

^ioed  for  filing  bill  of  review. 
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3.  It  appears  that  bill  of  review  wa8  heretofore  filed,  which 
was  dismissed. 

4.  No  jurisdictioQ  in  this  coart  to  review  a  decree  made  by 
the  highest  appellate  coart,  viz,  the  court  in  bana 

The  caase  is  heard  here  in  the  first  instance. 

Charles  M.  Matthews  for  complainant. 

W.  D.  Cassin  and  Frederick  W.  Jones  for  defendant. 

Mr.  Justice  MagAbthub  delivered  the  opinion  of  tb 
coart: 

From  the  admitted  statements  in  the  bill  the  court  ooul 
not  but  feel  an  inclination  to  relieve  the  complainant,  if  h 
coald  be  relieved  consistently  with  the  principles  and  practii 
adopted  for  the  administration  of  justice.    We  are  inclined 
think  that  we  cannot  assist  him  without  disregarding  the  aei 
tied  law  of  the  court.    When  a  grievance  cannot  be 
without  this  result,  more  mischief  will  arise  from  the  attem 
than  from  suftering  matters  to  remain  as  they  are.    The  co: 
plainant  has  already  filed  one  bill  of  review,  which  has  beer 
dismissed  at  the  equity  term,  and  an  application  to  file  a 
ond  one  has  been  refused  by  the  general  term,  and  the  o: 
now  before  us  is  the  third  in  the  series  filed  at  the  discretii 
of  the  party  himself,  without  the  requisite  consent  of  the  con 
having  been  first  obtained.    Perhaps  this  would  be  a  sa 
cient  objection  to  the  present  bilL  .  But  there  are  more 
ous  considerations,  leading  to  the  same  conclusion,  and  wbi 
at  any  time  subsequent  to  the  enrollment  of  the  decree  song! 
to  be  reviewed  would  have  been  fatal  to  any  bill  of  the  kin 

The  circumstances  under  which  this  species  of  bill  may 
brought  are  stated  in  Cooper's  Equity  Pleadings,  at  page 
Speaking  of  a  bill  of  review,  he  says:  **It  may  be  brong 
upon  discovery  of  new  matter,  as  a  release  or  a  receipt  sin- 
discovered  ;  but  Lord  Hardwicke  declared  that  the  consta* 
construction  which  had  been  put  upon  this  part  of  Lord 
con's  rule  was,  that  the  new  matter  must  have  come  to  t 
knowledge  of  the  party  after  publication  passed.    And 
must  be  on  new  matter  to  prove  what  was  before  in  issue,  ^ 
a  party  cannot  be  entitled  to  a  bill  of  review  on  new  matt^i* 
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t^€>  p^Tove  a  title  which  was  not  before  in  issae.  And  if  there 
been  anything  like  mere  forgetfulness  pr  negligence  in 
ander  no  incapacity,  it  will  not  do.  And  it  must  ap- 
that  the  new  matter  has  come  materially  and  substan- 
ta.s%lly  to  the  knowledge  of  the  party  or  his  agents,  which  is 
same  thing,  since  the  time  of  the  decree  in  the  former 
or  since  such  time  as  he  could  have  used  it  to  his  ben- 
and  advantage  in  the  former  cause ;  and,  further,  that  such 
is  relevant  and  material,  and  such  as  might  probably 
occasioned  a  different  determinatioa.  But  leave  of  the 
must  be  obtaineil  before  a  bill  of  review  can  be  filed  on 
ground,  and  which  the  court  will  not  grant  without  an 
^^^davit  that  the  new  matter  could  not  be  produced  or  used 
"^y  t:he  party  claiming  the  benefit  of  it  at  the  time  when  the 
^^cree  was  made,  and  which  affidavit  must  state  the  nature 
^^  the  new  matter,  in  order  that  the  court  may  exercise  its 
Judgment  upon  its  relevancy  and  materiality." 

-^nd  the  bill  in  the  present  case  fails  in  all  these  require- 
^^Bxits.    In  the  first  place,  the  complainant  appeared  in  the 
^^■''Bditor'a  suit,  and  answered  without  disclosing  his  title. 
^be  error  of  which  he  complains  is  therefore  not  apparent 
^pon  the  face  of  the  record.    It  was  therefore  a  case  in 
^^bich  it  was  necessary  to  obtain  leave  of  the  court  in  order 
^^  file  a  bill  of  review.    The  title  complainant  relies  upon  is 
^ot  new  matter,  but  existed  prior  to  the  former  suit,  and 
^^oixid  have  been  used  to  his  advantage  at  the  time  when  the 
^^*cree  was  made.    He  has  acquired  no  new  knowledge  since, 
^^^<1  is  possessed  of  no  fact  now  which  he  could  not  have 
I^tx>daced  and  used  at  that  hearing.    Moreover,  a  bill  of  re- 
has  been  heretofore  filed  and  dismissed,  and  a  motion 
tile  another  has  been  denied.    We  think  this  should  be  a 
to  the  present  proceeding.    The  demurrer  is  sustained 
'Hd  the  bill  dismissed. 


Mr.  Justice  Wylie  concurred  in  the  decision,  but  was  of 
^>pliiioQ  that  the  bill  could  be  filed  without  first  obtaining 
V^a  ve  of  the  court,  as  the  matter  complained  of  was  probably 
^poarent  upon  the  record. 
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JOHN  VAN  EISWICK  vs.  WARD  H.  LAMON. 

At  Law.— No.  7403. 

I.  Thelien  of  aJndgmoQt-creditor  apon  real  estate  has  priority  ot^i 
attorney's  lien  for  servioes  rendered  the  defendant  in  a  sabse^n 
snit  involving  the  same  property. 

ni.  Where  snoh  real  estate  is  decreed  to  be  sold  in  an  equity  suit,  and  ' 
proceeds  of  the  sale  to  be  distributed  among  those  entitled  to  th^ 
according  to  their  respective  liens,  snch  jndgment-creditor  has  I 
same  preferable  lien  upon  the  proceeds  of  the  sale. 

III.  Where  an  attachment  is  laid  in  the  hands  of  a  garnishee,  who  is  al 
trustee  appointed  in  an  equity  suit  to  sell  the  real  estate,  and  It  a 
pearing  that  he  had  performed  the  trust,  and  a  balance  remained ' 
his  hands  due  to  the  defendant,  the  attachment  was  properly  laid. 

STATEMENT  OF  THE  CASE. 

The  plaintiff  bad  jadgmeot  against  defendant,  npon  whi< 
there  was  an  unpaid  balance,  and  on  January  9, 1875,  he  i 
sued  two  writs  of  attachment,  which,  with  interrogatoric 
were  served  npon  M.  Asbford,'esq.,  and  B.  K.  Elliot,  esq.,  w1 
had  been  appointed  trustees  in  chancery,  cause  No.  35C 
pending  in  this  court. 

The  answers  of  the  garnishees  admitted  that  they  held 
balance  of  $446  and  upward,  being  part  of  the  proceeds 
the  interest  of  the  defendant  in  the  ground  and  premises  c 
scribed  in  said  cause  3509,  and  which  they  had  scild  and 
the  decree  therein,  but  they  also  state  that  the  same  w 
subject  to  the  lien  of  defendant's  solicitors  in  said  cause, 
reference  to  the  proceedings  in  said  equity  cause  3509  d 
closes  the  facts  relative  to  the  creation  of  the  fund  in  t 
hands  of  the  garnishees  and  of  its  liability  to  attachmei 
The  bill  was  filed  therein  December  10, 1873,  from  which 
appears  that  Lamon,  the  now  defendant,  became  the  pi 
chaser  of  the  real  estate  therein  described  at  a  conflscati 
sale,  and  consequently  took  a  life-interest,  per  autre  vie,  in  t 
property.  But  all  the  parties  interested  in  the  estate,  for  t 
purposes  of  paying  off  taxes  and  incumbrances,  and  dividi 
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the  proceeds  eqaitably  between  them,  agreed  that  the  prop- 
erty should  be  sold,  and  thereapon  a  decree  to  that  end  was 
passed,  and  the  defendant,  Lamon,  was  allowed,  in  lieu  of  his 
estate  per  autre  vie^  three-tenths  of  the  gross  proceeds  of 
soch  sale ;  and  on  December  22, 1874,  a  final  decree  was  passed, 
making  distribution  of  the  proceeds  of  the  sale  on  that  basis. 
The  property  having  been  sold  on  the  8th  day  of  January,  the 
^ustee  reporteil  the  amount  realized  to  be  $6,500,  and  on  the 
same  day,  by  consent,  his  report  was  ratified  and  confirmed. 
In  the  final  decree  there  is  no  mention  made  of  an  attor- 
ney's lien,  and  no  provision  in  relation  thereto.    The  attach- 
ments above  mentioned  were  laid  upon  the  balance  of  the 
proceeds  of  sale,  coming  to  Lamon,  still  in  the  hands  of  the 
trustees.    Before  these  proceedings  were  instituted.  Van  Bis- 
wick's  judgment  had  been  recovered  and  had  become  a  lien 
on  tbe  interest  of  Lamon  in  this  property,  and  Messrs.  Davidge 
and  Wilson  assert  an  attorney's  lien  upon  the  fund  attached 
for  professional  services  rendered  Lamon  in  the  above-men- 
tioDed  equity  suit. 

7he  present  proceeding  is  a  motion  to  quash  the  attach- 
>D^t8 )  and,  in  support  thereof,  affidavits  are  filed  in  regard 
^  the  lien  of  Davidge  and  Wilson. 
^^^  court  below  decided — 

L  Xbat  the  attachment  was  properly  laid  in  the  hands  of 
we  cbancery  trustee ;  but — 

^  That  the  lien  asserted  by  the  attorneys  was  superior  to 
the  claim  made  by  the  attaching  and  judgment  creditor,  and 
^^  entitled  to  priority  in  satisfaction.  Both  sides  thereupon 
^PPe^ed. 

^*  ^.  Lambert^  for  plaintiff,  presented  a  brief,  from  which 
^^  abstract— 

*•  -4.«  to  the  attachable  ohara^iter  of  th^fund. 

-^bis  is  dependent  upon  its  predicament  at  the  moment  the 
^^t  ^as  served.  If,  at  that  time,  the  money  was  still  under 
7^^  Control  of  the  court,  and  the  trust  unexecuted,  its  amen- 
k  ^  Attachment  might  be  a  question  of  serious  doubt.  On 
^^c  other  hand,  if  dUtrihution  had  been  finally  made^  and  the 
•^'^tee,  with  the  fund  in  his  hand,  and  not  brought  into  court, 
^^  directed  to  apply  the  same  according  to  such  dietributionj  its 


Um  ^  tau  uou    Id  fa 
.ite  .r«  "A  )^  woiiMi  Ji  <Ml#iW'iiMi.  af 
^dl^f^^A,  ^^  'lift  .i«fa  '1^  la  uXDmer.     iMsZ  TSk  fJJ 

^  ;^  fnruf.  "^jiszi^fhn^.  mciL  'Mauns  .us  iBiiiiil^  mmiB 
pliwntitrv  4i:;^r:u»7^  T!ie  rgyir  at  zhj&  «ii»ffTnfcintf:>  ac 
r>^4Fr9  HA  rf^JwsihUiUK  go  me  lien,  tif  dlie  piaiiiQjff*^:  ft 
^ni^:r  bdM  iu>  4fu*ii  inosTRsii:  ia  ;±e  ioic  j»  ji»  pcevenC 

lily  10  M.  &  W.,  I!>, 

IV/y/<^  /a  iHnulyti  and  X  IVTZms  for  defendant. 


)f  r  JnntUt^  W7LIZ,  iixjfit  fitating  the  case,  auuiooiM 
/I^aW//i»  /rf  th*  eiwrt  to  the  effect  following : 

Tb^  /|rMwti/;n  ftriniDg  npon  a  consideration  of  the 
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irbetlier  the  plaiDtifF,  who  was  a  judgment-creditor  of  the 
defenflant  long  before  the  proceedings  for  the  sale  of  the 
property  took  place,  has  a  preferable  lien  upon  the  proceeds 
of  the  sale,  or  whether  that  preference  belongs  to  the  attor- 
ney of  Lamon,  by  whom  the  proceedings  were  instituted  and 
oondocted  which  resulted  in  such  sale. 

Althoagh  the  circumstances  surrounding  the  case  are  some- 
what complicated,  this  is  the  main  question :    Yan  Biswick 
Itad  a  lien,  by  virtue  of  his  judgment,  upon  the  defendant's 
interest  in  the  real  estate,  which  could  not  be  divested  by  the 
^e  without  his  consent    By  the  decree  in  the  equity  suit 
^^^  proceeds  of  the  sale  were  to  be  distributed  among  those 
^titled,  precisely  according  to  the  liens  thereon  as  they  ex- 
ited upon  the  property  before  it  was  sold.    The  conclusion 
to  which  we  have  all  come,  therefore,  is  that  Van  Biswick  is 
^^titled  to  the  money,  and  that  his  claim  must  take  priority 
^^er  any  claim  of  Lamon's  solicitors  for  their  professional 


^e  are  also  of  opinion  that  as  the  money  in  the  present 
^^^86  was  a  balance  in  the  hands  of  the  garnishees,  due  the 
defendant,  the  attachment  was  properly  laid,  for  the  trustee 
Iiad  performed  the  trust,  with  the  exception  of  passing  this 
I^Alance  to  whom  it  belonged. 

The  decision  of  the  court  below,  overruling  the  motion  to 
Quasli,  is  affirmed. 
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WILLIAM  E.   CHANDLER  vs.  WILLIAM   A.   OOOE 

TRUSTEE. 

In  Equity— No.  3721. 

Where  the  advertisement  of  sale  of  trast-property  states  the  day  of  fc' 
month  correctly,  hat  names  a  wrong  day  of  the  week,  and  the  n.: 
take  is  corrected  in  the  published  notice  the  day  before  the  sal^ 
bill  in  eqaity  to  set  aside  snch  sale  for  that  irregalarity  will  be  d: 
missed,  when  it  is  evident  that  there  was  no  intention  to  mialoj 
either  the  parties  or  the  public,  and  when  neither  in  fact  we 
misled. 

STATEMENT  OF  THE  CASE. 

The  coinplaiuant  filed  his  bill  to  have  a  sale  of  certaii 
real  estate  which  had  been  sold  under  a  power  of  sale  Id  ^ 
trust-deed  set  aside  and  declared  null  aud  void. 

The  deed  of  trust  was  executed  by  one  Sidney  McFarland  tc 
the  defendant,  William  A.  Oook,  as  trustee,  to  secure  the  pay 
meut  of  fifty-six  promissory  notes,  each  for  the  sum  of  twen* 
t3-five  dollars,  with  interest,  which  notes,  at  the  time  of 
the  sale  of  the  trust-property,  belonged  to  the  estate  of  one 
Plowman,  deceased.  The  said  deed  and  notes  were  all  dated 
on  or  about  the  12th  day  of  October,  1869.  Said  deed  em- 
powered the  trustee,  upon  default  made  in  the  payment  ol 
any  one  of  said  notes,  &c.,  to  sell  the  premises,  '^  at  public 
auction,  upon  such  terms  and  conditions,  and  at  such  time 
aud  place,  and  after  such  public  advertisement,"  as  the 
trustee  in  the  execution  of  the  trust  should  *<  deem  advan 
tageous  and  proper.'^ 

The  premises  were  advertised  November  27, 1873,  to  b€ 
sold  on  the  8th  of  December  following.  For  reasons  not 
shown,  no  sale  was  made  on  the  8th  of  December,  but  on 
the  9th  of  December  the  original  advertisement,  with  the 
following  notice  attached,  appeared  in  the  Bepublicanj  a  daily 
newspaper : 

"  The  above  sale  is  hereby  postjyoned  until  Thursday^  Decembe- 
19, 1873,  same  hour  and  place. 

de9.TuThS&ds.  "LATIMER  &  OLEART, 

^^  Auctioneers/^ 
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rCbe  sale  actually  took  place  oq  Friday,  December  19, 1873. 
On  Thursday,  the  18th  of  December,  the  above  error  in  the 
ilsLy  of  the  week  was  corrected.  On  that  day,  as  well  as  on 
tlie  morning  of  the  sale,  the  notice  of  postponement  was 
printed  correctly,  viz,  "JPrirfay,  December  19, 1873." 

S  vidence  as  to  attendance,  and  number  of  bidders,  and  ade- 
Qaacy  of  price  is  conflicting.  The  defendant,  Cook,  trustee, 
in  bis  deed  to  the  purchaser,  recites  that  he  advertised  the 
premises  '^  for  more  than  ten  days,  and  on  the  day  of  the 
sale." 

Xhe  special  term  iQi  equity  made  a  decree  dismissing  the 
*>ill5  and  the  plaintiff  prayed  an  appeal. 

Frank  W.  HacJcettj  for  plaintiff,  argues  in  his  brief  as  fol- 
lo^-s: 

The  authority  of  the  trustee  in  this  suit  to  sell,  after  such 
pulilic  advertisement  as  he  should  deem  advantageous  and 
l>roper,  extended  only  to  publication  of  such  an  advertisement 
in  itself  contained  the  essential  characteristics  of  a  valid 

legal  notice. 
Ihe  medium  of  publication  was  left  to  his  sound  discretion — 
ether   by  posters,    or  newspaper   advertisement,  daily, 
eekly,  morning,  or  evening — and  for  such  a  length  of  time  as 
Ilia  judgment  should  approve.    But  he  could  not  neglect  the 
sitlntary  requirements  of  law  as  to  what  the  notice  itself 
«liOQld  contain.    No  particular  form  of  advertisement  is  nec- 
essary when  not  prescribed  by  the  deed,  {Netcman  vs.  John- 
^^>n.^  12  Wheat.,  570,)  but  it  should  reasonably  inform  the 
public  as  to  the  time,  place,  and  description  of  the  property. 
l^Gsides,  the  notice  must  be  truthful  in  all  material  particu- 
lars.   Burnet  vs.  Dennisonj  5  Johns.  Oh.,  35.    In  Fitzpatrick 
^^«  tHttpatricJcy  nt  sup.y  the  court  observed,  in  setting  aside  a 
*^^^  where  the  notice  gave  the  day  but  omitted  the  time  of 
^^yj  that  "  such  a  defect  defeats  the  whole  purpose  of  the 

-'^he  adjournment  should  have  been  made  on  the  day 
*^^  at  the  place  of  sale.  11  Am.  Law  Reg.,  721,  sec,  29.  The 
utieBtion  of  the  best  time  to  which  postponement  should  be 
^^^e  was  for  the  trustee  himself.  Its  decision  could  not  be 
^^^gated  to  an  agent.  Bales  vs.  Pefrpj  51  Mo.,  449. 
12  D 
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But  it  appears  that  the  sale  was  postponed  by  the  adver- 
tisemeDt  of  December  9,  which  reads : 

<<  The  above  sale  is  hereby  postponed,"  &c. 

There  is  no  evidence  that  the  trustee  was  in  attendance 
December  8.  In  fact,  if  he  had  been,  he  wonld  have  said 
490  in  his  answer.  Besides,  the  postponement  does  not  par- 
port  to  be  the  act  of  the  trustee  at  all,  bat  of  the  auctioneers. 
If  the  postponement  was  in  fact  made  by  the  trastee  befan 
the  publication  of  the  advertisement,  then  the  advertisement 
was  incorrect  in  stating  that  the  sale  '*  is  hereby  postponed.' 
Such  a  statement  might  induce  a  would-be  purchaser  to  sta^ 
away  from  the  sale,  for  the  reason  that  he  would  not  ventnn 
to  lisk  a  title  upon  a  trustee's  sale  fixed  by  the  auctioneer 
and  not  by  the  trustee  himself.  On  the  other  hand,  if  th< 
postponement  was  actually  made  by  the  advertisement,  it  wai 
either  void,  as  not  being  the  act  of  the  trustee  himself,  or  th< 
advertisement  Was  fatally  defective  in  not  setting  forth  f 
postponement  determined  upon  by  the  tmstee  or  by  hii 
authority. 

If  there  was  a  postponement  by  the  trustee  on  the  gronnd,  ii 
must  have  been  till  Friday,  December  19;  otherwise  the  dai 
of  actual  sale  and  the  day  of  postponement  would  have  dif 
fered. 

But  a  published  notice  of  postponement  must  conform  U 
the  actual  postponement  made  on  the  ground.  Bicharda  V8 
Holmes^  10  How.,  143  -,  Miller  vs.  Hullj  4  Denio,  104.  Th< 
onus  of  proving  that  the  advertisement  and  the  day  of  sal 
itself  conformed  to  the  day  established  by  actual  postpone 
ment,  rests  upon  defendants.     Oibson  vs.  Joiies^  5  Leigh,  37C 

William  A.  Cook  for  defendant. 

Mr.  Justice  Olin  announced  the  decision  of  the  court  t 
the  effect  following : 

The  only  question  raised  by  the  bill  in  this  case  is  as  to  th 
regularity  of  the  notice  of  sale.  !No  fault  is  found  with  th 
original  advertisement,  but  the  notice  postponing  the  sal 
to  the  19th  of  December,  1873,  stated  the  day  of  the  week  t 
be  Thursday  instead  of  Friday.  The  day  of  the  month  wa 
correct,  and  that  was  the  day  of  the  sale.    There  is  no  doab 
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but  tbe  wrong  day  of  the  week  was  inserted  by  mistake,  and 
without  any  intention  of  misleading,  and  it  was  discovered 
ancl  corrected  tbe  day  before  the  sale,  which  actually  trans- 
pired at  the  place  and  on  the  day  of  the  month  advertised. 
TUe  correction  of  the  notice  gave  a  time  certain,  so  that  the 
public  could  not  be  misled. 

We  are  aware  of  the  rule  which  requires  a  trustee  for  sale 
to  act  in  good  faith  and  with  diligent  attention  in  conduct- 
ing' the  sale  of  the  property.  But  the  postponement  in  this 
case  was  proper  and  necessary  to  bring  the  property  to  sale 
under  the  most  favorable  circumstances  for  realizing  its  full 
value.  And,  in  point  of  fact,  there  is  nothing  in  the  case  to 
show  that  the  sale  was  not  conducted  so  as  to  secure  this  re- 
sult. We  think  the  decree  of  the  special  term  should  be 
affirmed  and  the  bill  dismissed  with  costs. 

IVIagAbthub,  J.,  dissented,  and  expressed  his  opinion  to 
l>e  that  there  was  no  proof  as  to  the  sale  having  been  post* 
poned  by  the  trustee  or  by  his  direction.    The  notice  is  in  the 
name  of  the  auctioneers  alone,  and  not  by  the  trustee. 
^VVhether  the  sale  shall  take  place  or  be  advertised  again  is 
a  matter  confided  to  the  discretion  of  the  trustee,  and  he  can- 
not delegate  that  power  to  auctioneers  or  agents  under  the 
special  trust  and  confidence  with  which  he  alone  is  invested. 
The  fjEict  may  be  that  the  postponement  was  authorized 
aud  the  new  advertisement  directed  by  the  trustee;  but 
there  is- nothing  in  the  pleadings  or  proofs  to  explain  the  ad- 
vertisement of  the  auctioneers.     For  this  reason,  I  think 
there  was  no  valid  execution  of  the  power  to  sell,  and  that 
^t©  sale  was  null  and  void. 
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GEORGE   F.  ALLEN,   JOHN  W.    ALLEN,   PAMELi 
HARRIS     AND    HER     HUSBAND,    WILLIAM 
HARRIS,  AND  NANCY  FOSTER,  vs.  CATHAEU 
BAYLISS   AND  HER  HUSBAND,   BUCKLER  BA. 
LISS,  MARY  ANN  COYLE,  AND  JOHN  F.  COYL 

In  Equity. — No.  1375. 

Where  the  hasband  of  one  of  the  tenants  ia  oommon  of  real  estate  ta 
been  in  the  receipt  of  an  undue  share  of  the  rents  and  profits  in  1 
life-time,  but  who  died  after  the  bill  was  filed  for  an  acconnt,  his  a 
viving  wife  cannot  be  char^i^ed  with  the  amoant  of  such  rents  a 
profits  60  received  by  her  husband. 

*  STATEMENT  OF   THE  CASE. 

The  bill  was  filed  by  complaiDauts  against  the  defendan 
claiming  that  they  were  joint  heirs  with  defendants  of  c 
Catharine  Anderson,  deceased,  who  died  seized  and  intest 
of  the  real  estate  mentioned  and  described  as  lying  and  bei 
in  the  city  of  Washington. 

The  bill  prayed  for  a  partition  or  sale  of  the  property,  a 
also  an  account  of  the  rents  of  the  same  and  a  fair  distribati< 
A  decree  was  entered  in  favor  of  the  complainants.  Bucki 
Bayliss,  the  husband  of  the  defendant,  Catharine  Bayi: 
had  died  before  any  decree  was  made  in  the  case.  Un 
this  decree  the  property  was  sold,  and  the  whole  of  the  ^ 
ceeds  were  applied  to  the  payment  of  the  rents  and  pra 
found  due  to  complainants,  leaving  a  balance  still  due  o 
plainants  from  defendants,  on  account  of  rents,  amount 
to  $1,890.26. 

It  also  ought  to  be  stated  that  Mrs.  Bayliss's  share  of 
rents  had  been  collected  by  her  husband,  and  there  was  no 
dence  tending  to  prove  that  she  had  ever  received  any  f 

of  them. 

On  the  21st  of  March,  1873,  the  cause  was  again  refei 
back  to  the  auditor,  to  ascertain  and  state  an  account 
whom  and  in  what  proportion,  if  any,  the  amount  referred 
above  should  be  paid  to  said  complainant  by  said  defends 
or  either  of  them. 
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Oq  the  2l8t  of  March,  1874,  the  auditor  filed  his  report  on 
last  reference  in  the  court,  stating  ''  that  said  balance  is  due 
from  Catharine  Bayliss,  Mary  Ann  Goyle,  and  John  F.  Coyle, 
defendants  in  said  cause,  said  balance  to  be  paid  by  said 
defendants  ratably ;  that  is  to  say,  each  defendant  pays  one- 
third,  the  three  several  amounts  bearing  interest  from  No- 
vember 1, 1870,  at  which  time  said  balance  was  first  ascer- 
tained to  be  due,  at  the  rate  of  G  per  cent,  per  annum  until 
paid." 

No  exceptions  to  this  report  were  filed. 

On  the  2d  day  of  June,  1874,  the  court  passed  a  decree 
that  complainants  have  judgment  and  execution  against 
Catharine  Bayliss  for  $630.08,  also  against  Mary  Ann  Coyle 
for  $630.08,  and  also  against  John  F.  Coyle  tor  $630.08,  with 
interest  on  each  amount. 

On  the  8th  of  September,  1874,  over  two  months  after 
the  ratification  of  Siiid  reports  and  passing  of  the  decree  of 
^^  of  June,  1874,  said  defendant,  Catharine  Bayliss,  by  her 
Petition,  prayed  an  appeal  to  the  general  term  from  said 
^^oree  rendered  by  the  court  at  special  term  on  2d  of  June, 

X'he  question  presented  by  the  appeal  is  whether  a  widow 
^  liable  for  an  excess  of  the  rents  and  profits  of  her  real 
^^t^te  collected  by  her  husband  during  his  life-time. 

yVilliam  J,  Miller  for  complainants : 

"Xhere  is  no  evidence  on  tile  showing  that  Mr.  Bayliss  did 
^^  did  not  pay  to  Mrs.  Bayliss  and  the  others  the  rent  col- 
l^oted  by  him,  and  the  same  may  be  said  as  to  rent  collected 
^y  John  F.  Coyle,  the  codefendant. 

Ihe  presumption  of  law  would  be  that  the  auditor  did 
:e  evidence  to  satisfy  himself  that  the  property  was  occu- 
pied by  the  defendants,  Mrs.  Bayliss  and  the  Coyles,  or  the 
^^"  Mr.  Bayliss  and  Mr.  Coyle,  were  paid  over  to  Mrs.  Bayliss, 
^^tits  were  received  by  them,  or  that  the  rents,  when  collected 
^^ry  A.  Coyle,  and  John  F.  Coyle ;  in  fact,  the  auditor  in 
*^i^  report  charges  Mrs.  Bayliss,  Mary  Ann  Coyle,  and  John 
^»  Coyle  with  receiving  the  rent,  and  says  they  must  pay 
^^h  one-third  thereof  to  complainants. 

If  this  be  true,  then  we  contend  and  ask  the  court  to  hold : 
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ls»t.  That,  if  awoaiao  takespoaaessioaof  realeKafie^ 
iDg  title  a«  heir,  and  enjoys  the  same  either  by  oeeopaoc^ 
receifiog  the  rents  thereof^  and  then  ■arnesandstflleootina 
in  possemon,  claiming  as  heir,  and  reeeiving  the  rents 
by  her  hnsband,  nntil  another  is  prored  to  be  co!mr 
her  in  the  property  and  rents  thereof^  then  she  shoold 
held  liable  to  her  coheir  for  the  rents. 

In  this  case  Mrs*  Bayliss  (with  her  sister  and  broda^x') 
went  into  possession  of  the  property  before  marriage, 
ing  as  heirs  to  Catharine  Anderson,  enjoying  the  proper 
by  occupancy  or  receiving  the  rents  thereof^  and  alter  vm 
rying  still  enjoying  the  property  by  occupancy  or  by  rec^m^- 
ing  the  rents  thereof  throagh  her  hosband,  Mr.  Bayliss,  nn^ii 
the  decree  in  this  cause  making  her  and  the  othecs  acooiant 
to  complainants  for  the  rent. 

We  respectfully  submit  the  decree  against  Mrs.  Bi^li^s 
should  be  affirmed. 

Walter  8.  Cox  for  Mrs.  Bayliss : 

Defendants'  share  of  proceeds  was  applied  to  the  rents  ^n^ 
profits  found  due  to  complainants,  leaving  a  balance  o^ 
$1,890.20. 

It  was  referred  to  the  auditor  to  state  in  what  proportion^ 
this  was  to  be  borne  by  defendants.  He  reported  that  ea^^ 
of  the  three  defendants,  Mary  Ann  Ooyle,  John  F.  Ooyle,  att^ 
Catharine  Bayliss,  should  be  chargeable  with  one-third*  ^^ 
$030.08;  and  the  court  thereupon  decreed  payment  of  tU^t 

amount  by  each. 

From  this  Mrs  Bayliss  ap[)eal8,  on  the  following  grouods, 
viz: 

1.  As  a  married  woman,  whether  owning  the  property  ^^ 
in  possession  claiming  the  title,  she  would  not  be  entitled  ^^ 
the  rents,  but  they  would  inure  to  her  husband. 

As  she  was  not  entitled  to  them,  she  ought  not  to  ^ 
charged  with  them,  unless  it  appears  that  she  actually  ^"^ 
ceived  them. 

2.  The  only  evidence  as  to  receipt  of  the  rents  is  that  the 
widow  and  children  of  Francis  Ooyle  lived  on  the  property 
for  some  years  together,  and  afterward  the  rents  were  col- 
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6d  by  6.  Bayliss  for  the  widow,  Mrs.  Matilda  Coyle,  his 

Dher-iD-law,  and  paid  over  to  her. 

t  is  sabmitted  that  the  decree  against  Mrs.  Bayliss  sho  uld 

reversed. 

It,  Justice  Wylib  delivered  the  opinion  of  the  court : 

Dhis  was  a  bill  seeking  partition  and  division  of  the  prop- 
y  against  the  several  tenants  in  common, 
the  hasband  of  one  of  the  tenants  in  common  had  been  in 
)  receipt  of  an  undae  share  of  the  rents,  issues,  and  profits 
his  life-time,  but  he  died  before  the  bill  was  filed,  and  his 
r\iving  wife,  who  was  entitled  to  share,  was  charged  by 
e  bill  with  the  amount  of  rents,  issues,  and  profits  which 
ire  received  by  him  as  her  husband,  and  she  is  called  upon 
account.  The  auditor  to  whom  the  question  was  referred 
the  court  below  made  a  report,  binding  her  to  make  good 
)  shares  of  the  rents  and  profits  which  had  been'  received 
her  hasband  in  her  life-time,  and  the  auditor's  report,  after 
lelay  of  thirty  days,  was  ratified.  The  case  has  come  up 
this  court. 

^e  think  that  the  decree  confirming  the  auditor's  report 
ow  in  this  respect  was  erroneous ;  and  that  she  could  not 
held  acconnt-able  for  the  rents,  issues,  and  profits  which 
re  received  by  her  husband. 

Dhere  is  another  objection  probably,  but  not  much  relied 
3D ;  that  is,  that  the  account  goes  too  far  back ;  part  of 
>ver  twenty  years.  The  decree  is  reversed  as  regards  Mrs. 
yliss. 

The  others  have  not  appealed.  There  seems  to  be  no  error 
regard  to  them. 
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WILLIAM  MoLBAN  VS.  MARY  C.  YOUNG. 

Equity.— No.  3351. 

Where  the  property  npon  which  a  mechaDic's  lien  was  claimed  wi 

desorihed  in  the  notice  of  lien  as  **  lots  lettered  A,  B,  C,  D,  and  £,1  n 

the  subdivision  of  original  lot  No.  2,  in  sqnare  No.  791,  leoorded  i — m —   n 

the  office  of  the  surveyor  of  the  city  of  Washington,  in  liber  B.  W 

No.  1,  folio  62 ;"  whereas  the  lots  were  situated  in  square  No.  97 

which  was  the  square  recorded  at  the  place  of  reference ;  and  whe 

also  the  description  contained  in  the  notice  was  applicable  alone 

said  last-mentioned  sqnare,  and  where  also  the  owners  had  not 

misled,  and  no  other  rights  had  intervened ;  the  lien  was  upheld  n; 

the  ground  that  the  property  was  sufficiently  identified. 

STATEMENT  OF  THE  CASE. 

This  was  a  proceeding  to  eDforce  a  meohanio^s  lien  filed 
the  plaintiff:    On  October  25, 1872,  the  plaintiff  filed  a  iioti< 
of  his  intention  to  hold  a  lien  npon  lots  lettered  A,  B,  O, 
and  E,  in  the  subdivision  of  original  lot  No,  2  in  sqoi^: 
^o.  791,  recorded  in  the  office  of  the  surveyor  of  the  city 
Washington,  in  liber  K  W.,  No.  1,  folio  62,  and  on  the  bnil.< 
ings  erected  thereon,  &c.    The  description  of  the  pioper't:::^^' 
in  the  notice  gives  rise  to  the  only  question  in  the  cbljem^c* 
After  the  court  had  passed  a  decree  in  favor  of  the  plaintifi^ 
it  was  discovered  that  the  property  upon  which  plaintiff  ba^ 
furnished  lumber  and  materials  and  upon  which  he  intend^^^ 
to  file  a  lien  was  situated  in  square  No.  971,  and  not  in  sqoaMr^ 
No.  791,  described  both  in  the  notice  of  lien  and  in  the  bill  of 
complaint. 

On  the  4th  day  of  Febi*uary,  A.  D.  1875,  the  conrt,  np<^3^ 
consent  of  counsel,  ordered  that  the  above  decree  for  sale 
vacated,  ^^  and  that  the  bill  of  complaint  stand  amended 
as  to  read  square  No,  971  instead  of  square  No.  791,  and  tht^"fe 
Mary  0.  Young  have  leave  to  except  to  the  sufficiency  of  th 
notice  of  lien  on  argument." 

The  court  then,  on  the  12th  day  of  March,  A.  D.  187'^ 
passed  a  decree  for  the  sale  of  the  property  described  in  th. 
bill  of  complaint,  as  amended^  to  satisfy  the  plaintiff's  clain^^ 
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From  this  decree  the  defendaut,  Mary  0.  Youug,  has  taken 
an  appeal  to  this  court. 

The  plaintiff  attaches  importance  to  the  defendant's  an- 
Bwer  to  the  original  bill,  in  which  she  admits  that  plaintiff 
famished  the  lumber  and  materials  for  the  building  men- 
tioned in  the  bill  of  complaint,  and  that  the  description  men- 
tioned in  the  bill  is  correct,  and  that  the  land  is  owned  by  her. 

Again  the  bill  alleges  that  lots  A,  B,  C,  D,  and  E,  in  the 
subdivision,  &c.,  of  square  791,  were  conveyed  by  the  defend- 
a»nt  Toung  to  Stickney  and  Eaton,  in  trust,  to  secure  $5,000 
to  the  Freedman's  Bank,  and  that  said  Young  conveyed  part 
of  said  lot  E  in  said  square  to  Mary  Y.  Withers,  &c.,  and 
^^fers  to  the  libers  and  folios  in  which  said  conveyances  are 
i^corded,  and  makes  them  part  of  the  bill ;  and  the  answer 
^f  said  Young  admits  the  truth  of  these  allegations. 

The  defendant  also  contends  that  the  description  of  the 
property  in  the  notice  of  lien  is  correct  in  every  particular, 
except  as  to  the  number  of  the  square,  and  this  error  is  cor- 
'"'^cted  by  the  reference  in  said  notice  to  the  records  in  the 
surveyor's  office,  and  the  description  of  the  lots  and  subdi- 
vision therein  contained  is  applicable  alone  to  square  No. 

The  language  of  the  statmte  in  regard  to  the  notice  of  a 

^^chanic's  lien,  is :  ^^  Any  person  wishing  to  avail  himself  of 

the  provision  of  this  chapter,  whether  his  claim  be  due  or  not, 

^hall  file  in  the  office  of  the  clerk  of  the  supreme  court  of  the 

^iatrict,  at  any  time  after  the  commencement  of  the  build- 

^Sy  and  within  three  months  after  the  completion  of  such 

building  or  repairs,  a  notice  of  his  intention  to  hold  a  lien 

^PoB  the  property,  declared  by  this  chapter  liable  to  such 

^*^tt,  for  the  amount  due,  or  to  become  due,  to  him,  specially 

^^titang  forth  the  amount  claimed.''    Bev.  Stat.,  sec.  693. 

Xt  is  then  provided  that  an  action  shall  be  commenced 
^vit:]iin  a  year  to  enforce  the  lien,  and  that  the  complaint 
^■^^lein  shall  contain  ^'a  description  of  the  premises."  The 
P^^TQises  are  accordingly  stated  correctly  in  the  amended 

^l%gene  Carusi  for  plaintiff: 

X.  The  act  of  Congress  does  not  require  that  the  notice  of 
*i^n  contain  a  particular  description  of  the  premises,  but  only 
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that  it  indicate  with  safficieut  certainty  the  property  tx)  b 
afi'ected  by  it.  Thus,  a  description  of  the  property  in  contn 
versy  as  ''  the  building  on  the  soatheast  corner  of  Soath  Ga: 
olina  avenue  and  Tenth  street  east,  and  the  lot  of  groan 
upon  which  the  same  is  situated,"  or,  as  '^lots  lettered  A,  I 
G,  D,  and  E,  in  the  subdivision  of  original  lot  2,  recordec 
&c.,  in  liber  E.  W.,  No.  1,  folio  62,"  without  giving  the  nun 
ber  of  square,  would  be  a  compliance  with  the  requirement  < 
the  act  in  this  particular.  Sees.  1  and  2,  act  of  February  i 
1859.  And  this,  though  the  law  should  require  a  ^^corre< 
description"  of  the  property  to  be  given.  Phillips  ou  M< 
chanics'  Liens,  §  379,  adfin.^  authorities  cited. 

2.  The  object  of  the  statute  in  requiring  the  *^  notice  of  hi 
intention  to  hold  a  lien"  to  be  filed  in  the  clerk's  office  man 
festly  is  to  give  notice  by  that  mode,  to  the  owner  of  th 
property  and  to  third  panics^  of  the  mechanic's  election  t 
proceed  against  that  specific  property  for  the  satisfaction  ( 
his  demand.  If  this  object  is  accomplished  in  the  mode  pr« 
scribed  by  the  act,  that  is,  by  the  notice  of  lien,  then^  as  b\ 
ticeen  the  lienor  and  owner^  the  lien  is  not  lost  by  any  ina< 
curacy  or  omission  in  the  notice  not  misleading  the  ownei 
Phillips  on  Liens,  §  382. 

3.  The  act  of  Gongress  does  not  require  that  the  bill  sha 
follow  the  description  of  the  property  as  given  in  the  notic 
of  lien.  The  language  of  the  statute,  in  this  behalf,  is  *Hha 
the  complaint  of  the  plaintiff  shall  contain  a  brief  statemeo 
of  the  contract,  ♦  ♦  ♦  with  a  description  of  the  premises, 
Act  of  Gongress,  February  2,  1859,  §  4. 

4.  The  court  has  the  authority,  as  matter  of  law,  to  ai 
thorize  the  amendment  of  the  bill.    Phillips  on  Liens,  §  421 

And  if  it  had  not,  authority  to  do  so  was  conferred  by  ooe 
sent  of  counsel. 

Bainhridge  H.  Webb  for  defendant : 

The  lien  of  the  mechanic  is  exclusively  the  creature  c 
statute,  deriving  its  existence  only  from  positive  enactmeni 
It  is  a  mere  incidental  accompaniment  as  a  means  of  eofon 
ing  payment,  a  remedy  given  by  law,  which  secures  the  prel 
erence  provided  for,  but  which  does  not  exist,  however  equil 
able  the  claim  may  be,  unless  the  party  brings  himself  witbi 
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the  provisions  of  the  statute,  and  shows  a  substantial  com- 
pliance with  all    its   essential  requirements.     Phillips  on 
Mechanics'  Liens,  16,  citing  Orant  vs.  Vandercook,  8  Abbt.  Pr., 
N-  S.y  (N.  Y.,)  and  others.     The  decisions  are  unanimous 
that  ^hen  a  notice  is  required  by  statute  either  to  create  or 
continue  the  lien,  it  is  matter  of  substantial  requirement, 
and    mast  be  complied  with  on  the  part  of  the  claimant. 
*     *     •    Sostrictly  are  the  statutory  requirements  to  be  com- 
plied with,  that  although  a  general  appearance  of  a  defend- 
ant may  waive  defects  in  the  institution  of  the  foreclosure 
proceedings,  yet  it  does  not  waive  any  defect  in  the  previous 
notice  to  create  the  lien.    Phillips  on  Mechanics'  Liens,  475 ; 
^eals  vs.  Cong.  Bnai  J.,  1  E.  D.  Smith,  (N.  Y.,)  654.    For 
the  acquisition  of  the  statutory  lien  the  statute  itself  must 
*^  strictly  pursued ;  and  there  is  in  this  no  inequity,  as  the 
party  claims  a  right  not  existing  at  common  law.    Phillips 
ou  Alf:jchanics'  Liens,  335.    The  description  mast  directly  point 
^'^t  the  property  to  be  charged  with  the  lien.    A  creditor 
^^^Oot  claim  against  a  building  in  one  public  street,  and  sell 
^y  1^18  execution  a  building  in  another.    Simpson  vs.  Murray ^ 
""  -f^enn.,  76.    To  enforce  a  lien,  the  party  must  describe  the 
laofi  with  sufficient  accuracy  to  enable  the  court  to  decree 
^^  ^ale,  and  the  purchaser  to  find  the  land  under  such  de- 
^^*  ration.    Knox  vs.  Starks^  4  Minn.,  20.    See  also  Phillips 
^.^  Mechanics'  Liens,  519, 620, 525,  and  626.    Any  such  insuffi- 
^^^cy  in  the  notice  may  be  taken  advantage  of  by  the 
^.^^er,  &c.    Id.,  citing  KnahVs  Appeal^  10  Penn.,  186;  Phil- 
^K^^  on  Liens,  530. 


^  J  the  CouBT : 

^^  1?he  bill  was  amended  by  describing  the  premises  correctly, 
"^^^re  will  be  no  difficulty,  therefore,  in  executing  the  judg- 
^^ent  upon  the  right  property.    The  defendant  was  clearly 
^^t  misled  by  the  mistake  in  the  notice  of  lien,  for  she  ad- 
^^Itted  in  ber  answer  to  the  original  bill  that  she  owned  the 
Property  upon  which  the  materials  had  been  furnished.    The 
Reference  in  the  notice  to  the  record  in  the  office  of  the  sur- 
veyor, pointing  oat  the  book  and  folio  where  the  subdivision 
Vas  recorded  and  the  square  accurately  designated,  was 
^afficient  to  show  the  error  and  to  point  out  the  property  to 
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be  charged  with  the  lien.    There  were  no  snch  lettered  lo 
or  subdivision  in  square  791.    But  the  description  in  t 
notice  answered  in  every  respect  the  record  to  which  referen 
was  made,  except  in  the  number  of  the  square.    TSo  oth 
property  answered  to  the  reference  and  this,  we  think, 
sufficient  to  identify  it.    The  case  is  free  from  the  emb 
ment  of  intervening  rights,  and  no  one  can  be  icgured  or  mS 
led,  and  the  defendant  herself  has  admitted  that  this  was  t 
property  upon  which  the  lien  was  intended  to  attach, 
think  the  judgment  ought  to  be  affirmed. 


i& 
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toss  N.  BtJRN  vs.  ROBERT  H.  WHITTLESEY  AND 
ELLA  M.  WHITTLESEY,  HIS  WIPE. 

In  Equity.— No.  1720. 

L.  In  a  salt  broaght  to  declare  a  mechanic's  lien,  it  is  proper  to  allow  the 
damage  defendant  sustained  by  reason  of  the  failure  of  the  plaintifif  to 
complete  the  building  within  the  time  specified  in  the  contract,  and 
also  for  the  unworkmanlike  manner  In  which  the  work  was  done. 

KI.  The  chancellor  may,  in  such  a  case,  deny  the  plaintiff  costs  in  the  exer- 
cise of  an  equitable  discretion. 

THE  CASE  STATED  AND  DECIDED. 

This  sait  was  brought  to  declare  a  lien  upon  real  estate 
for  work  done  and  materials  furuished  by  plaintiff  for  defend- 
ants, under  a  special  contract  in  writing,  dated  August  24, 

1867.  The  work  was  to  be  finished  by  the  3Lst  of  January, 

1868.  The  price  was  to  be  $1,756,  and  $500  payable  on  the 
1st  day  of  November  next  ensuing,  on  condition  that  the 
whole  building  should  be  roofed  by  that  time,  and  the  bal- 
ance on  time,  after  the  completion  of  the  house. 

The  plaintiff  failed  to  complete  the  building  at  the  time 
required  by  the  contract,  and  the  defendants,  on  the  1st  day 
of  July,  1868,  took  possession  of  the  same,  and  completed  the 
house  so  that  they  could  live  in  it  during  that  summer,  and 
they  claim  that,  by  reason  of  the  non-fulfillment  of  the  con- 
tract, and  by  reason  of  the  unworkmanlike  manner  in  which 
the  work  was  performed  by  the  plaintiff,  they  have  suffered 
damage  to  the  amount  of  $2,000. 

The  cause  was  referred  to  the  auditor,  who  reported  the 
sum  of  $1,022.79,  including  interest,  due  to  the  assignee  of 
the  complainant.  Exceptions  were  taken  to  said  report  by 
the  defendants,  to  the  effect  that  the  auditor  erred  in  not 
allowing  or  taking  into  consideration  in  his  report  the  dam- 
age the  defendant  sustained  by  reason  of  the  failure  of  the 
plaintiff  to  complete  the  building  within  the  time  prescribed 
by  bis  contract;  and  that  he  also  erred  in  not  allowing  the 
defendants  the  amount  of  damage  they  were  entitled  to  for 
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the  uuworkmanlike  mauner  in  which  the  work  on  said  bnil^ 

ing  was  done  by  the  plaintiff;  and  that  he  also  erred  in  n- 

allowing  fall  credit  for  the  amount  paid,  laid  oat,  and 

pended  by  the  defendants  on  the  building  in  question.    T*^  lie 

first  two  of  which  exceptions  were  sustained  by  the  fton-        — rt 


and  there  was  decreed  to  the  plaintiff,  or  his  assignee,  t^^  ^    jbe 

sum  of  $400;  without  interest  or  costs.    From  this  deci 

the  plaintiff  appealed ;  and  the  court  in  general  term  hi 

that  defendants  were  entitled    to   an    allowance  for 

material,  bad  workmanship,  and  failure  to  complete  the  bail#»  ^^~' 

ing  as  required  by  the  contract.    They  also  held  that  cosr  -*=-^ 

had  been  withheld  in  the  exercise  of  an  equitable  discretio 

and  afiirmed  the  decree  as  pronounced  by  the  court  below. 

B.  T.  Morsell  for  the  plaintiff. 

J.  R.  McConnell  and  L.  0.  Hine  for  defendants. 
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URA    V.    ROBINSON    vs.    JOHN    F.    COOK,    COL- 
LECTOR OP  TAXES. 

In  Equity.— No.  4157. 

lie  ordinance  of  the  late  corporation  of  Washington  City,  relating  to 
the  aasessment  of  taxable  property,  and  providing  that  no  new  building 
shoald  be  asaebsed  until  the  same  was  completed  and  made  ready  for 
occapancy,  has  been  repealed  by  snbseiinent  legislation. 

[f  there  has  been  an  error  in  the  valuation,  the  proper  remedy  is  before 
the  board  of  appeals. 

STATEMENT  OF  THE  CASE. 

he  defendant  is  the  collector  of  taxes  for  the  District  of 
imbia,  and  the  complainant  sets  forth  in  her  bill  that  she 

the  owner  of  certain  premises  in  the  city  of  Washington, 
vhich  was  a  new  dwelling-honse  in  process  of  erection  bnt 
completed,  occupied,  nor  ready  for  occupancy.  That,  be- 
BQ  January  1  and  April,  1874,  the  assessor  of  taxes* 
^ueonsly  supposing  that  said  dwelling  had  been  completed, 
^^sed  it,  as  an  improvement  to  said  premises,  at  a  valuation 
»3,000,  and  returned  the  same  as  a  taxable  improvement ; 
^reupon  a  tax,  on  account  thereof,  to  the  amount  of  $90, 
laid   upon  said  premises,  in  addition   to  the  $31.56 

on  account  of  the  value  of  the  premises  exclusive  of  the 
L  unfinished  building ;  that  complainant  tendered  the  said 
<2ollector  the  whole  amount  of  tax  due  on  said  premises, 
i  Deluding  the  aforesaid  tax  of  $90,  but  the  collector  refused 
eceive  any  portion  of  the  tax  unless  the  entire  amount 
'  123.99  was  paid,  and  in  default  of  such  payment  declared 
b  be  should  sell  the  property  for  taxes.  The  bill  concludes 
praying  that  the  said  collector  of  taxes  be  required  by 
^r  of  the  court  to  receive  the  amocint  of  tax  assessed  upon 

property,  aside  from  the  said  unfinished  building,  and 
t  he  be  restrained  from  ofiering  the  property  for  sale  for 
^alt  of  payment  of  the  $90  tax  illegally  assessed, 
^he  defendant  demurred  to  the  bill  as  not  setting  forth  facts 
'ttling  the  complainant  to  relief  in  the  premises. 


192  Supreme  Court,  D.  C.  [April  T., 


BoblBSOB  fs.  Oeok. 


The  tax  in  qaestion  is  that  for  the  year  ending  June  30, 1875, 
and  its  illegality  is  sought  to  be  established  by  reference  to 
an  ordinance  of  the  late  corporation  of  Washington,  passed 
on  the  30th  day  of  May,  1849,  which  declared  that  ^<  No  new 
bailding  shall  be  assessed  until  occupied,  or  actually  com- 
pleted and  made  ready  for  occupancy."  Webb's  Dig.,  p.  15, 
section  10. 

The  defendant  contends  that  this  ordinance  was  not  in 
force  at  the  time  of  assessing  the  property  in  this  case,  ander 
the  subsequent  legislation  of  Congress  and  of  the  lat-e  legis* 
lative  assembly.  The  act  of  Congress  of  February  21, 1871 
(16  Statutes  at  Lirge,  419)  created  a  single  government 
jfor  the  District  of  Columbia,  and  vested  legislative  power  in 
a  legislative  assembly.  This  latter  boily,  by  an  act  approved 
August  19,  1871,  (Laws  of  First  Assembly,  25,)  declared 
that  all  real  estate  should  be  taxable  and  assessable,  except 
houses  of  public  worship,  hospitals,  orphan  and  other  asy- 
lums, and  burial  grounds,  belonging  to  the  United  States. 
No  express  reference  was  made  to  the  ordinance  of  the  cor- 
poration above  cited,  and  it  contained  no  other  exemptione 
than  those  named. 

A  subsequent  act  of  the  assembly,  approved  August  23, 
1871,  (Laws  of  First  Assembly,  155,)  made  it  the  duty 
of  the  assessors  of  taxes  for  the  District  to  annually  assess 
all  real  property,  taxable  at  the  time  of  the  passage  of  the 
act,  or  thereafter  made  taxable ;  and  a  board  of  appeals  was 
created  to  hear  and  determine  any  and  all  appeals  made  fron 
the  valuations  of  the  assessors. 

Finally,  the  act  of  Congress,  approved  June  20, 1874,  en 
titled,  ^^An  act  for  the  government  of  the  District  of  Colam 
bia,  and  for  other  purposes,"  levied  a  tax  upon  ^^  all  real  es 
late  in  said  District,"  except  that  belonging  to  the  Unitei 
States  and  to  the  District,  and  that  used  for  educational  an< 
charitable  purposes,  at  a  rate  of  3  per  cent,  of  the  then  as 
sessed  value  thereof,  qjid  provided  that  said  taxes  should  b 
assessed  and  valued  as  then  provided  by  law  for  the  assess 
ment  and  collection  of  general  taxes  in  the  District.  This  i 
the  tax  the  collection  of  which  complainant  seeks  to  enjoin 
The  ordinance  of  the  old  corporation  of  Washington  was  no 
expressly  repealed  by  these  laws,  nor  did  they,  in  express 
terms,  prescribe  exemption  of  unfinished  buildings. 
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The  justice  presiding  at  the  special  terra  ordered  that  the 
case  be  heard  by  the  coart  in  general  term  in  the  first  in- 

Wtlliam'  A.  Meloy  for  complainant : 

It^  will  be  conceded  that  under  this  provision  the  property 
in  question,  in  the  case  at  bar,  wonld  not  have  been  taxable 
property,  or  liable  to  any  assessment  whatever,  prior  to  the 
org^anization  of  the  District  government,  under  the  act  of 
February  21,  1871,  a  period  of  more  than  twenty  years.  No 
lavr  has  sinoe  been  enacted,  either  by  Congress  or  by  the 
^^SiBlative  assembly  of  the  District,  repealing  this  law,  or 
inconsistent  with  its  provisions. 

It  is  the  duty  of  the  court  to  so  construe  the  several  acts 
^^Skt  all  may  stand  together,  if  possible  to  do  so,  unless  the 
fosriner  is  clearly  within  the  operation  of  a  repealing  clause. 
^9iiud  States  vs.  Tynen,  11  Wall.,  91 ;  Sedgwick  on  Stats,  and 
Oonst.  Law,  123,  (1st  ed.)  The  intention  of  the  legislature 
i^  to  control ;  but  the  later  expression  of  the  legislative  will 
ii:i  list  clearly  be  irreconcilable  with  the  continuance  of  the 
foxrmer  law  to  effect  its  repeal,  and  the  burden  of  establishing 
tbe  later  legislative  intent,  and  such  irreconcilability  also, 
liew  upon  that  party  which  affirms  the  abrogation  of  the  for- 
law. 


-Edmn  L.  Stanton  for  the  defendant : 

Neither  the  acts  of  Congress  nor  the  laws  of  the  legislative 
^tf^eopibly  prescribed  exemption  of  unfinished  buildings;  but, 
^■^  the  contrary,  the  enactments  both  of  Congress  and  the 
^^^ialative  assembly  include  unfinished  buildings  within  tax- 
^*^^e  property. 

^*  Unfinished  buildings  being  taxable  as  real  estate,  if  the 
^^^Joation  oo  complainant's  property  was  excessive,  her  remedy 
^«is  before  the  board  of  appeals.    The  chancellor  does  not  sit 
i^viae  the  valuations  lawfully  put  upon  proi)erty  by  the 
saors. 


Hr.  Justice  Wylib  delivered  the  opinion  of  the  court  sub- 
^^Otially  as  follows : 

Mrs.  Elobinson,  the  complainant,  was  the  owner  of  the 
13d 
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property  at  the  time  the  assessment  was  made,  and  the  dwell- 
ing-house thereon  was  not  then  completed.  It  was,  however, 
included  in  the  valuation  of  the  property.  By  an  old  law  of 
the  corporation  of  Washington,  relating  to  the  assessment  of 
taxable  property,  it  was  provided  that  no  new  building  or 
addition  should  be  assessed,  and  valued,  and  returned  until 
it  was  actually  completed  and  ready  for  occupancy.  That 
ordinance  was  disregarded  in  this  case,  and  we  think  properly 
so.  Subsequent  legislation  superseded  that  ordinance.  The 
act  of  Congress  under  which  this  tax  was  levied  adopted..^ 
the  then  assessed  value  of  the  property,  and  entirely  omit 
to  exempt  unfinished  buildings.  We  are  also  of  opinion  tha 
as  the  complainant  had  an  opportunity  to  appeal  from  th 
assessment,  if  there  was  any  error  in  the  valuation,  to  th 
board  of  appeal,  she  ought  to  have  pursued  that  course. 
The  bill  must  be  dismissed. 


R 


n 
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RICK  G.  MURRAY  vs.  THE  WASHINGTON  AND 
GEORGETOWN  RAILROAD  COMPANY, 

on  the  trial  of  an  action  for  a  personal  i^jary  there  is  conflicting 
itimony  as  to  whether  the  plaintiffs  own  negligence  contributed 
the  accident,  and  the  jury  find  in  his  favor,  the  court  will  not 
nt  a  new  trial. 

STATEMENT  OF  THE  CASE. 

lis  was  an  action  to  recover  damages  from  the  defendant 
njnries  resulting  to  the  plaintitf  through  the  alleged  neg- 
-nee  of  the  defendant. 

le  facts  are  these :  The  defendant  has  a  railway-track  on 

^^nth  street,  in  the  city  of  Washington,  and  the  grade  of 

street  had  been  lowered  by  the  authority  of  the  District 

C3olambia.    On  the  23d  day  of  June,  1873,  the  railrqad 

and  cross-ties  of  the  defendant,  on  said  Seventh  street, 

^^x*  the  junction  on  F  street,  were  resting  upon  supports  at 

^    elevation  of  four  or  five  feet  above  the  surface  to  which 

'  icl  street  had  been  graded.    It  was  necessary  to  lower  cor- 

^tX)ndingly  the  water-main  running  down  Seventh  street; 

^  ^    on  the  morning  of  the  day  in  question  a  number  of  la- 

^i^esrs  were  employed  by  the  water-registrar  of  the  District 

Oolumbia  in  digging  a  trench  for  the  purpose  of  lowering 

^icl  water-main,  which  passes  directly  under  the  railroad- 

The  plaintiff  was  one  of  the  laborers  so  employed  by 

water-registrar,  and  was  standing  by  the  side  of  the 

ich,  and  under  said  track,  shoveling  dirt  away  as  the  other 

^^xi  threw  it  up  to  him,  and  was  so  engaged  when  the  rail- 

o^Ul-track  fell  down  and  struck  the  plaintiff,  from  which  re- 

^^lt>ed  the  injuries  complained  of.   The  testimony  was  conflict- 

Kx  ^  as  to  whether  the  plaintiff  knew  the  railroad-track  was  in 

^   clangerous  condition,  and  also  whether  his  own  negligence 

^Contributed  to  the  accident    These  questions  were  left,  upon 

tl^e  evidence,  to  the  determination  of  the  jury,  who  returned 

^  verdict  for  the  sum  of  one  thousand  dollars  in  favor  of  the 

plaintiff.    The  defendant  moved  the  court  to  set  aside  the 

verdict,  and  for  a  new  trial,  because  the  damages  are  exces- 
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Bive,  the  verdict  contrary  to  the  evidence  and  law,  &c.  Th 
chief  jastice,  who  tried  the  case,  denied  the  motion,  and  11 
defendant  appealed.  Bat  the  coort  in  general  term  were 
opinion  that,  inasmuch  as  the  qaestion  of  contribatory  neg 
gence  was  fairly  submitted  to  the  jnry  upon  conflicting  tes 
mony,  their  verdict  was  conclusive,  and  affirmed  the  decisi 
of  the  court  below. 


Crittenden  &  Elliot  for  plaintiff. 
Enoch  Totten  for  defendant. 


Mr.  Justice  MacAbthur  did  not  sit  in  the  above  cose. 
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•SBPn  B.  CRAMER  vs.  PATRICK  CCTLLINANE. 

Law.— No.  10908. 

eclaration  in  an  action  of  slander,  in  which  there  is  a  claim  for  spe- 
al  damage,  on  account  of  the  plaintiff  having  been  prevented  from 
>taining  employment  by  reason  of  tbe  slander,  ought  to  name  the 
urties  by  whom  such  employment  was  refased.  If  not  so  stated,  no 
ridence  of  particular  persons  having  refused  to  employ  the  plaintiff 
ill  be  received. 

sdch  action  the  pecuniary  condition  of  the  defendant  may  be  taken 
ito  consideration  by  the  jury  in  assessing  damages. 

.  witness  can  only  be  cross-examined  in  regard  to  matttsrs  connected 
ith  the  direct  examination ;  but  where  the  witness  is  a  party  to  the 
lit,  and  is  questioned  on  cross-examination  in  regard  to  a  fact  not 
)nched  upon  in  his  examination -in-chief,  and  bis  answer  thereto  is  in 
is  own  favor,  the  court  will  not  disturb  the  verdict  on  account  of 
tie  admission  of  such  question. 

STATEMENT  OF  THE  CASE. 

lis  was  an  actioa  of  slander.    The  declaration  consisted 
?o  connts.    The  first  was  abandoned,  and  the  caase  was 
1  below  on  the  second  alone.    It  stated  that  in  the  months 
[ay  and  June,  A.  D.  1873,  in  the  city  of  Washington,  and 
rict  of  Columbia,  the  defendant  spoke  and  published  of 
concerning  the  plaintiff,  in  the  presence  and  hearing  of 
)r8,  the  words  following :    "  He  [meaning  the  plaintiflTI 
.  damned  thief."     "I  [meaning  the  defendant]  "paid 
[meaning  the  plaintiff]  three  dollars  a  day  for  every 
while  he  [meaning  the  plaintiff]  was  superintendent 
Four-anda-half  street;"  that  "he  [meaning  the  plain- 
had   robbed  him  [meaning  the  defendant]  while  he 
aning  tbe  plaintiff]  was  superintendent  on  Fonr-and-a 
street,  of  a  large  amount  of  money,  to  wit,  three  dollars 
ly  for  ©very  day  that  the  plaintiff  was  superintendent  on 
street."    The  plaintiff  also  alleges  that  by  means  of  the 
iking  and  publishing  of  said  false,  scandalous,  and  op- 
)riou8,  and  malicious  words  the  plaintiff  has  been,  and 
is,  greatly  injured  and  prejudiced  in  his  good  name,  fame. 
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and  credit,  iDSomuch  that  many  of  the  neighbors  of  the 
iff,  and  other  good  citizens  of  the  District,  not  knowi 
innocence  of  the  plainhff  in  the  premises,  have  believ 
plaintiff  to  be  guilty  of  said  charges,  and  also  hai 
thereby  hindered  and  prevented  from  obtaining  pro 
employment,  and  that  he  has  suffered  great  peouniai 
thereby,  to  wit,  the  sum  of  $5,000.  Plaintiff  claims  I 
damages,  and  costs  of  this  suit. 

The  plea  is,  "Not  guilty." 

Upon  the  trial  of  the  cause,  the  plaintiff,  after  callii 
nesses  to  prove  the  words  uttered  by  the  defendan 
examined  as  a  witness  on  his  own  behalf,  and,  among 
things,  was  asked  by  his  counsel  whether,  after  the 
ance  of  the  alleged  slanderous  words,  he  had  applie 
failed  to  get  employment  from  any  one.  The  questic 
objected  to  by  defendant's  counsel,  and  the  objectio 
overruled  by  the  court ;  the  plaintiff  then  answered  tl 
had  applied  to  the  board  of  public  works,  the  boi 
health,  and  the  present  commissioners  of  the  Disti 
Columbia,  and  failed  to  obtain  employment  The  d 
ant's  counsel  objected  to  the  answer  as  not  being  ju 
by  the  pleading,  and  as  not  showing  that  the  faili 
obtain  employment  was  in  consequence  of  the  alleged 
der.  The  objection  was  also  overruled  by  the  cour 
this  constitutes  the  first  exception  in  the  case. 

After  the  plaintiff's  case  was  closed,  the  defendant  b 
a  witness  in  his  own  behalf,  and  testified  as  follow; 
That  the  plaintiff  had  been  employed  by  the  defenda 
a  job  of  work,  for  which  he  had  paid  him,  and  that  he 
was  employed  by  him  on  Fourand-a-half  street;  th; 
plaintiff  was  superintendent  during  part  of  the  timi 
during  that  time  required  defendant  to  pay  him  dii 
sums  of  money,  which  he  did. 

Tbe  plaintiff  inquired  of  him,  upon  crossexamic 
whether  he  had  spoken  the  words  as  testiQed  to  by  Whi 
Carahan,  and  Morsell,  in  reference  to  his  being  a  thi 
wbich  the  defendant,  by  his  counsel,  objected,  on  the  g 
that  the  matter  inquired  about  was  in  no  way  brougl 
in  tbe  exam i nation •iu-cbief,  and  related  entirely  to  nev 
ter;  but  tbe  justice  trying  tbe  case  overruled  the  objt 
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defendant  testified,  in  answer  to  the  question,  that 
spoken  about  the  plaintiff,  but  did  not  recollect  of 
lim  a  thief,  as  charged  against  him,  and  did  not  pay 
dy  as  a  bribe. 

BStimony  being  all  in,  the  plaintiff  requested  the 
instruct  the  jury  as  follows  : 

•  the  jury  find  from  the  evidence  the  feet  alleged  in 
aration,  and  further  find  that  by  the  words  and 
of  the  defendant  the  plaintiff  was  prevented  from 
g  employment  that  he  otherwise  might  have  ob- 
hen  the  plaintiff  is  entitled  to  special  damages, 
the  jury  find  from  all  the  evidence  in  the  case  the 
^ed  in  the  declaration,  and  that  the  plaintiff  is  en- 
ereby  to  recover  a  verdict,  then,  in  fixing  the  meas- 
amage,  they  have  a  right  to  take  into  consideration 
re  of  the  accusation,  to  what  extent  it  was  calculated 
;  the  reputation  and  standing  of  the  plaintiff,  and 
niary  condition  of  the  defendant, 
efendant's  counsel  objected,  but  the  objection  was 
d  by  the  judge,  and  the  instructions  given,  which 
!;e  the  second  exception, 
iry  returned  a  verdict  in  favor  of  the  plaintiff  for 

of dollars. 

ion  was  made  to  set  aside  the  verdict  and  for  a  new 
ich  was  denied,  and  the  case  is  now  here  upon  the 
g  exceptions. 

SJ.  Norris  and  J.  R.  McConnell  for  plaintiff: 

octrine  of  the  latitude  of  cross-examination  is  very 
cussed,  and  a  number  of  references  given  in  1  Green- 
Evidence,  sec.  445.    The  current  of  authorities  in 

and  America  differ  materially  in  relation  to  the 
0  which  it  can  be  carried ;  but,  as  a  general  rule,  it 
in  the  discretion  of  the  court  in  cases  at  nisi  pritis. 
jase  at  bar,  the  witness  was  also  the  defendant  to 
m ;  and  it  is  humbly  submitted  that,  as  the  decision 
lupreme  Court  of  the  United  States,  14  Peters,  448, 

decisions  in  other  cases  cited  in  the  above  section, 
idered  before  parties  were  made  witnesses  in  their 
es,  they  do  not  apply  in  this  case  in  their  full  force. 
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Of  the  pecaniary  condition  of  the  defendant,  and  the  ezce] 
tion  taken  to  the  raling  of  the  justice  presiding,  the  eviden 
on  this  point  was  properly  admitted.    The  jary,  in  estimatiik 
the  damages,  may  consider  the  defendant's  pecaniary  ci 
camstances  and  position  and  his  inflnence  in  society. «  H^ 
wealth  is  an  element  in  his  social  rank  and  inflaence,  ai^ 
therefore  tends  to  show  the  extent  of  the  injnry  frooi  tLM. 
slanderous  words.  Lewis  vs.  Chapman,  19  Barb.,  252 ;  Hump^ 
reys  vs.  Parker,  52  Maine ;  Kunkel  vs.  Market,  26  Md.^  39 
Day  vs.  Woodworth,  13  How.,  363;  Sedgwick  on  Damag< 
4th  ed.,  636. 

Sine  and  Cook  for  defendant : 

The  declaration  alleged  that,  in  consequence  of  the  wor< 
set  out  in  it  having  been  uttered  by  the  defendant,  the  plaict 
iff  had  been  ^'  hindered  and  prevented  from  obtaining  profi. 
able  employment,''  and  that  he  had  thus  sustained  a  loss 
$5,000.    This  was  the  only  part  of  the  declaration  in  relatt 
to  special  damages,  and  on  which  the  question  and  testimo: 
admitted  by  the  court,  and  objected  to,  and  set  out  in  t^l 
first  exception,  could  possibly  be  supported.    It  was  cleazrl 
insufficient  for  that  purpose.    The  testimony  was  that  of  C^ 
plaintiff  himself,  and  related  to  particulars  in  nojnanner 
dicated  in  the  declaration.    1  Chitty's  PL,  339. 

The  defendant  was  called  as  a  witness,  and,  by  his  oouni 
interrogated  in  relation  to  the  employment  of  the  plaintri 
and  to  being  required  to  pay  him  money  while  a  superinteK:^ 
ent  of  the  District.  The  plaintiff,  by  his  counsel,  then  as! 
him  on  cross-examination  whether  he  had  spoken  the  woxr^^^^ 
set  out  in  the  declaration.  This  was  objected  to,  but  the  o--^^' 
jection  was  overruled.  Such  a  cross-examination  was  cles^icr^^F 
irregular  and  improper.  Hington  vs.  Jones,  1  Wall., 
Philadelphia  and  Trenton  Railroad  Company  vs.  Stempson, 
Pet,  448. 

The  exception  permitted  the  jury,  in  finding  damages,       '^ 
consider  not  only  the  nature  of  the  aocusatiun  and  its  eflE^^^ 
on  the  plaintiff's  reputation,  but  also  the  pecuniary  condifci^^" 
of  the  defendant ;  this  was  clearly  erroneous.    Sherman       ^ 
Redfield  on  Negligence,  2d  ed.,  606. 
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By  the  Court  : 

The  verdict  in  this  case  ought  to  be  set  aside,  for  the  rea- 
son that  the  justice  presiding  at  the  trial  permitted  the  plaint- 
iff to  te^ify  that  he  had  applied  to  the  board  of  public 
works,  the  board  of  health,  and  the  Commissioners  of  the 
District  of  Columbia,  and  failed  to  obtain  employment. 
There  were  no  allegations  in  the  declaration  of  special  dam- 
age which  would  justify  such  evidence.  To  state  the  plaintiff 
had  been  prevented  from  obtaining  profitable  employment 
and  had  suffered  loss  thereby,  without  naming  in  particular 
by  whom  such  employment  was  refused,  is  too  general,  and 
the  evidence  of  particular  cases  is  inadmissible  under  such  a 
general  form  of  pleading.  Moreover,  the  testimony  of  the 
plaintiff  does  not  show  that  the  failure  to  obtain  employment 
^as  in  consequence  of  the  alleged  slanderous  words  of  the 
^lefendant.  We  think,  therefore,  the  first  instruction  asked 
for  by  the  plaintiff  ought  to  have  been  refused.  The  second 
instruction  was  properly  given. 

Xlie  defendant  was  examined  as  to  the  business  of  the 
plaintiff,  and  as  to  having  been  obliged  to  pay  him  money, 
and  he  was  asked  on  cross-examination  if  he  had  spoken  the 
^ords  imputed  to  him  in  the  pleadings.  It  is  clear  that  this 
Question  was  not  connected  with  what  the  witness  had  stated 
^i^  liis  examination-in-chief,  and  was  therefore  objectionable. 
^be  answer  of  the  witness,  however,  was  in  his  own  favor,  for 
^^  testified  that  he  had  not  spoken  the  alleged  slanderous 
^ords.  The  court  can  therefore  see  that  the  defendant  has 
Bostained  no  injury,  and  would  sustain  no  injury  by  the  ruling 
^f  the  court,  and  would  not  therefore  disturb  the  verdict  on 
^^^t  ground.  But  for  the  reason  already  stated,  we  are  of 
Opinion  the  verdict  ought  to  be  set  aside  and  a  new  trial 
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WILLIAM  A.  MELOY,  EXECUTOR  OP  THE  L^ISt 
WILL  AND  TESTAMENT  OF  ANNE  J.  WORCIESS. 
TOE,  DECEASED,  vs.  HORACE  8.  JOHNSTON, 

At  Law.— No.  12194. 

I.  In  an  action  of  trespass  for  fAesne  profitSf  the  statute  of  limitationa  bcirs 

the  plaintiff  from  recovering  damages  beyond  the  rental  valae  of  -^he 
premises  for  a  longer  period  than  three  years  prior  to  the  commecB.ce- 
ment  of  the  suit. 

II.  Mesne  profits  cannot  be  sued  for  until  the  premises  have  been  reeovox^ed 

by  the  plaintiff  in  ejectment. 

IIL  In.  such  action  the  defendant  cannot  controvert  the  plaintiff's  tfttle 
after  the  latter  has  obtained  judgment  for  the  premises  in  ejectm^itt. 

lY.  In  such  action  the  plaintiff  is  not  entitled  to  reoover  counsel-: 
paid  by  him  in  prosecuting  the  ejectment  suit.    He  is  entitled  to 
able  costs  only. 

STATEMENT  OF  THE  OASE. 

This  was  an  action  of  trespass  for  mesne  profits^  commenc^^'^ 
March  14, 1874. 

On  the  trial  of   the   cause  before  the   chief-justice,  tl 
plaintiff  read  in  evidence  the  record  of  a  final  judgment  in 
action  of  ejectment  recovered  by  plaintiff's  testator  agaii 
the  defendant  in  this  court  on  the  24th  day  of  April,  18' 
The  plaintiff  also  proved  that  the  rental  value  of  the  premie 
from  the  1st  of  July,  1867,  the  date  of  the  demise  in  the  Qj< 
ment,  to  the  time  of  the  rendition  of  said  judgment  was 
dollars  per  month,  and  that  during  that  part  of  said  peri( 
not  more  than  three  years  prior  to  the  commencement 
the  present  action  the  defendant  received  a  rent  and  pio 
therefrom  of  $200,  and  that,  in  maintaining  the  said  action 
ejectment  and  recovering  the  premises  aforesaid  from  tK'^ 
unlawful  possession  of  said  defendant,  the  said  plaintiff  "^BS 
actually  and  necessarily  put  to  an  expense  of  $500  for  legol 
services  and  counsel-fees,  which  sum  was  only  a  reasouab/d 
fee  therefor. 

The  plaintiff  then  rested,  and  prayed  the  court  to  instruct 
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the  jary  that,  after  a  recovery  in  ejectment,  the  plaintiff  is 
entitled  to  recover  against  the  defendant  in  the  so-called 
action  of  mesne  profits,  as  a  part  of  the  damages  resalting  to 
him  from  the  defendant's  trespass  in  unlawfully  withholding 
from  him  the  possession  of  the  real  estate,  the  reasonable 
und  necessary  counsel-fee  (exclusive  of  the  $20  attorney's  fee 
taxed)  which  the  plaintiff  was  obliged  to  pay  in  maintaining 
in  the  ejectment  suit  his  title  and  right  of  possession  and  in 
recovering  the  property. 

But  the  court  declined  so  to  charge  or  instruct  the  jury ; 
and,  on  the  contrary,  instructed  them  that  the  plaintiff  could 
not  recover  as  damages  in  this  action  anything  whatever 
beyond  the  rental  value  of  the  premises,  or  the  amount  actu- 
ally received  by  the  defendant  for  rent  thereof  during  that 
portion  of  the  period  not  more  than  three  years  prior  to  the 
commencement  of  this  action.  The  counsel  for  the  plaintiff 
excepted  both  to  the  refusal  of  the  court  to  instruct  the  jury 
as  prayed,  and  also  to  the  opinion  and  instructions  so  given. 

The  jury  found  in  favor  of  the  plaintiff  for  the  sum  of  two. 
hundred  dollars,  besides  cost. 

Plaintiff  moved  the  court  to  set  aside  the  verdict  and  for 
a  new  trial  on  account  of  such  rulings  of  the  chief  justice. 
The  court  denied  the  motion,  and  an  appeal  was  taken  to  the 
general  term. 

WiUiant  A.  Meloy  for  plaintiff : 

The  court  erred  in  instructing  the  jury,  in  estimating  the 
plaintiff's  damages,  not  to  allow  anything  on  account  of  his 
loss  of  the  use  of  the  premises  during  that  portion  of  the  time 
pending  the  action  of  ejectment  more  than  three  years  before 
the  commencement  of  this  action  of  mesne  profits.  Our 
statute  is  the  statute  of  Maryland,  and  the  highest  court  of 
that  State  has  settled  the  rule  of  law,  in  Mitchell  vs.  Mitchell^ 
(1  Md.,  p.  55,)  that  the  action  of  mesne  profits  cannot  be 
maintained  until  after  recovery  of  actual  possession  in  the 
ejectment  suit.  This  being  the  established  rule  of  law,  it 
would  seem  there  was  never  a  time  when  the  suit  might 
be  brought  until  the  recovery,  that  the  statute  could  not 
commence  to  run  until  there  was  cai)acity  to  sue.  This 
would  appear  good  sense  and  just  law,  besides  being  calcn- 
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lated  to  promote  peace  (the  very  object  of  the  statate 
limitatious)  by  takiug  away  the  inducement  to  kaaTidi 
protract  the  litigation.  Nevertheless,  io  MitcJieU  vb.  Uitehi 
the  court  was  evenly  divided  upon  this  question  (10  M< 
241)  of  the  application  of  the  statute,  and  so  the  law  w^ 
left  unsettled  on  this  point. 

2.  The  court  erred  in  its  instruction  to  the  jury  denyii 
the  plaintiff  indemnity  for  the  damage  done  him  through  ti 
necessity  of  employing  counsel  at  a  reasonable  rate  of  ooi 
X>eusation  to  prosecute  the  action  of  ejectment. 

The  action  is  one  of  trespass.  Its  gravamen  is  the  wroagf 
act  of  the  defendant  in  withholding  our  property  and  ooi 
pelling  an  appeal  to  the  courts  for  its  restoration.  The  reh 
prayed  therein  and  allowed  by  the  Iskw  is  fuUindamnitif  J 
loss  of  every  kind  which  directly  and  ex  rei  necessitate  resuUed 
the  plaintiff  from  such  wrongful  act  Bunnington  on  Ejec 
498-500 ;  Sedgwick  on  Damages,  124, 132-136 ;  Adams  i 
Eject.,  391;  Oulliver  vs.  Drinkwater^  2  T.  E.,  261;  Ooo 
title  vs.  Toombs^  3  Wils.,  121 ;  Synwnds  vs.  Page^  1  O, 
J.,  34 ;  :Sowell  vs.  Roake,  7  B.  &  C,  403 ;  Doe  vs.  FilUter, 
M.  &  W.,  47 ;  Brookes  vs.  Bridges^  7  B.  Mou.,  471 ;  Denn  \ 
Chubby  1  Coxe,  (N.  J.,)  466. 

The  examination  of  these  authorities  shows  beyond  t 
question — 

1.  That  it  has  been  immemorially,  and  without  a  sing 
exception,  the  practice  to  allow  more  or  less  of  the  costs  ai 
expenses  incurred  in  the  ejectment  suit  as  damages,  to  i 
recovered  in  the  action  of  mesne  profits. 

2.  That  this  allowance  has  in  every  instance  been  ma^ 
under  the  principle  that  the  party  was  entitled  to  full  inde 
nity. 

3.  That  th^  employment  and  suitable  compensation 
attorneys  and  counsel  to  conduct  the  suit  in  ejectment,  & 
maintaiu  the  party's  right  therein,  has  been  recognized 
proper  and  necessary,  and  the  consequent  expenses,  as 
element  in  the  estimate  of  these  damages,  just  as  fully  as  b 
that  of  producing  witnesses  and  making  the  legal  com^ 
sation  to  them,  of  invoking  the  aid  of  a  jury  and  making  i 
legal  compensatioD  to  that  jury,  of  procuring  the  clerk  of  " 
court  to  perform  his  fuuctioas  in  the  ejectment  suit  {■ 
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>  legal  compeDsatioQ  to  him ;  and  all  these  noder 
nnciples  or  rales  of  damages  and  of  evidence. 

«e  established  rales  it  equally  follows  that  what- 
iti£f  in  ejeetment  pays  his  attorney  and  counsel,  in 
I  the  action  and  obtaining  the  restoration  of  his 
orms  a  part  of  his  damages,  recoverable  in  the 
lesne  profits,  provided  only  that  the  expenditure 
ary  and  reasonable.  There  is  bat  one  reported 
t^e  books  not  in  harmony  with  this  proposition — 
Wkite  vs.  Clacky  in  one  of  t)\e  Tennessee  reports — 
le  court,  in  support  of  its  decision,  refers  to  but 
ities,  viz,  3  J.  E.,  481 ;  2  Stark.  Ev.,  313 ;  neither 
mnteaance  in  any  degree  the  fallacious  distinction 
eeo  the  allowance  of  costs  taxed  and  of  costs  not 

lly,  we  have  no  costs  allowed  in  the  District  of 
tave  the  legally-established  fees  to  the  clerk,  mar- 
sseSy  and  jurors.  No  matter  how  many  trials  there 
iieen ;  no  matter  whether  the  trial  lasted  half  an 
enty  days,  only  one  $20  attorney-fee  could  be  al- 

>  this  extent^  indeed,  our  law  is  a  denial  of  justice, 
most  hgkteous  cause  late  success  may  be  more 
in  early  utter  disaster.  Our  allocatur  of  costs  is 
itrary,  allied  to  no  principle  of  reason ;  but  that 
^lish  law  declaredly  springs  from  the  idea  that 
isful  party  ought  to  be  indemnified  for  all  his 
and  reasonable  trouble  and  expenditure  in  the  liti- 
he  costs  in  the  English  courts  are  taxed,  under 
beral  system  based  upon  this  proposition  of  law, 
86  by  a  master  on  the  reference  of  the  court.  Ke- 
By  oouusel-fees,  refreshers  for  counsel,  limited  in 
ly  by  the  master's  judgment  of  what  was  proper ; 
>f  briefs,  copies  of  briefs,  translations,  copies  of 
i,  short-hand  reports,  examinations  of  pedigrees  by 
Q  experts,  &c.,  all  are  passed  upon  and  alloweed 
osts.    Harrison's  Dig.,  2039,  2040 ;  Fisher's  Dig., 
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John  JE.  Norris  for  defendant : 

Barnard  vs.  Poorj  21  Pick.,  382 ;  Lincoln  vs.  Saratoga . 
road^  23  Wend.,  432 ;  Day  vs.   Woodsworthy  19  Gortis, 
13  flow.,  369. 

The  case  of  Barnard  vs.  Poor^  above  cited,  was  an  a 
on  the  case  for  carelessly  and  negligently  setting  a  Are  o 
own  land,  whereby  the  plaintiff's  property,  on  the  adjoi 
land,  was  consumed;  the  conrt,  Ohief- Justice  Shaw,  dec 
that  '^  connsel-fees,  or  other  expenses  of  prosecnting  the  ac 
beyond  taxed  co^ts,"  are  not  recoverable. 

The  case  of  Lincoln  vs.  Saratoga  and  Schenectady  Bai 
Company  J  above  cited,  was  an  action  on  the  case  for  an  i: 
sustained  to  the  person,  s,  passenger j  through  thecareles 
of  the  agent  of  the  company.  Nelson,  G.  J.,  decided  ths 
^^  charge,  as  expenses  beyond  taxable  costs  and  connse 
in  conducting  the  suit,  was  erroneous.  These  have  been 
by  law,  as  applicable  to  cases  sounding  in  damages  in  c 

In  the  case  otDay  vs.  Woodsworthj  above  cited,  the  Su[ 
Gourt  of  the  United  States,  Judge  Grier,  delivering 
opinion  of  the  court,  says  that  counsel-fees  are  not  to  1 
eluded  in  and  allowed  as  part  of  the  damages  in  any  a 
at  law. 

Mr.  Justice  MaoArthur  delivered  the  opinion  o 
court : 

A  question  arises  in  this  case  whether,  in  trespass  for 
profits^  the  statute  of  limitations  bars  the  plaintiff  froi 
covering  damages  beyond  the  rental  value  of  the  pre 
in  dispute  for  a  period  more  than  three  years  prior  t 
commencement  of  the  action.    Our  statute  of  limiU 
comes  from  Maryland,  and  requires  this  remedy  to  be  bn 
within  three  years  ensuing  the  cause  of  action.    This 
vision  is  important,  in  connection  with  what  is  now  s< 
law,  viz:   that  mesne  profits  cannot  be  sued  for  untj 
premises  have  been  recovered  in  ejectment.    Mitche 
Mitchell^  1  Md.,  55,  and  10  id.,  241  j  Baron  vs.  Abeelj  3 
482 ;  1  Adams  on  Ejectment,  383.    Gan  the  defendant 
this  statute  so  as  to  protect  himself  from  all  the  rentis 
profits,  except  for  three  years  f    There  is  no  exception  ^ 
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relieves  this  action  from  the  operation  of  the  statute.    Bat 
it  is  argaed  that  the  statute  cannot  be  considered  as  run- 
lUQg  upon  any  portion  of  the  plaintiff's  claim  an  til  the  jadg- 
nient  in  ejectment  is  rendered,  as  it  is  only  from  that  time 
the  right  of  action  accrued.    This  equitable  consideration, 
however,  loses  much  of  its  force  when  we  remember  that  the 
plaintifiT  was  entitled  during  the  whole  period  that  the  de- 
fendant held  wrongful  possession  to  maintain  an  action  of 
^spass  qttare  clausumf regit  for  injuries  done  to  the  premises 
And  for  antecedent  profits  in  the  shape  of  damages.    Oill  vs. 
(^oUy  1  Harr.  &  Johns,  403.    If  he   has  omitted  to  pursue 
that  remedy  at  the  proper  time,  and  delayed  to  assert  his 
claim  until  he  obtained  judgment  in  ejectment,  which  pre- 
clades  the  defendant  from  controverting  his  title,  he  cannot 
liow  be  allowed  to  recover  as  rents  and  profits  beyond  the 
period  limited  absolutely  by  law.    The  ruling  of  the  court 
l>eIo^  on  this  point  must  be  affirmed. 

The  other  question  relates  to  the  right  of  the  plaintiff  to 
I'^cover  counsel-fees  as  part  of  the  expenses  incurred  in  pros- 
ecuting the  ejectment  suit.  We  find  no  case  in  which  coun- 
^^1-f ees  are  allowed  as  part  of  the  damages  except  the  taxa- 
ble costs  in  the  ejectment.  The  Supreme  Gourt  has  decided 
iu  Z>ay  vs.  Woodtcorthj  13  How.,  369,  that  counsel-fees  are  not 
to  \ye  included  in  and  allowed  as  part  of  the  damages  in  any 
aotion  at  law.  We  are,  therefore,  of  opinion  that  the  ruling 
of  tlie  court  below  upon  the  instruction  requested  by  the 
pls^intiff  was  correct. 
Judgment  affirmed. 
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Al  Law^^Tou  12300. 

Where  ueoes  aze  e^nt  hj  theorpluiur*  ceort  to  the 
hj  a  Jury,  end  e  verdict  thereon  rendered,  a 
e  hill  of  exceptions  will  be  hemrd  et  the  geoenl 


STAIEMENT  OF  THE  CASE. 

Thin  was  a  motion  to  dismiss,  on  the  ground  that  no  a; 
lies  in  a  case  of  this  kind.    The  (acts  apon  which  the 
is  made  are  foand  in  the  record,  from  which  it  appears 
the  will  of  the  late  John  Eeefe  was  filed  in  the  office  of  tim- 
register  of  wills,  March  24,  1874.    In  it,  the  pUintilT 
appointed  ezecntor,  and  the  defendants  are  the  heirs  of  tl»- 
deceased,  and  opposed  the  probate  of  snch  will,  on  the 
that  the  testator  was  not  capable  of  making  a  contract  c^^ 
deed  at  the  time  of  the  execntion  of  the  paper-writing  po^C 
porting  to  be  the  last  will  of  said  John  Eeefe.    Therenpoi^v^ 
the  justice  holding  the  orphans'  court  ordered  the  folio 
issues  to  be  sent  to  the  circuit  court  for  trial  by  a  jnry, 
wit: 

*'  First.  Whether  the  paper- writing  filed  in  the  office  of  th^ 
register  of  wills  on  the  24th  day  of  March,  A.  D.  1874,  p 
porting  to  be  the  will  of  John  Eeefe,  deceased,  is  the  last 
and  testament  of  the  said  John  Eeefe  f 

^'Second.  Whether  the  said  paper- writing  was  obtain 
nnder  undue  influence  f 

^'  Third.  Whether  the  said  John  Eeefe,  at  the  time  of  tb^- 
execution  of  the  said  paper- writing  purporting  to  be  his 
will,  was  of  sound  and  disposing  mind,  memory,  and  nn 
standing,  and  capable  of  executing  a  valid  deed  or  contract 

''And  it  is  further  ordered  and  decreed  that  at  the  trial 
said  issues,  the  said  Dennis  Ooughlan  shall  be  plaintiff  an* 
the  said  Mary  A.  Poulson  defendant.'' 

On  the  trial  of  these  issues  the  plaintiff  excepted  to  the- 
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ruliug:  of  the  court  Id  regard  to  evideuce,  and  also  excepted 
to  the  iostructious  which  were  given  to  the  jury  at  the  re- 
<|uest  of  the  defendant.  The  verdict  was  in  favor  of  the 
piaiutiff  upon  the  first  and  second  issues,  and  upon  the  third 
issue  ^as  in  favor  of  the  defendant.  The  case  is  here  on  a 
motion  for  a  new  trial  upon  a  bill  of  exceptions,  and  the 
motion  to  dismiss  is  based  upon  the  idea  that  this  is  not  a 
<^S6  in  which  a  bill  of  exceptions  can  be  taken. 

The  Maryland  testamentary  act,  1703,  ch.  101,  subch.  15, 

^ec.X7,  and  subch.  8,  sec.  20,  is  in  force  in  this  District,  and 

^^nti^ins  the  power  and  authority  given  to  the  circuit  court 

to  try  issues  sent  to  it  from  the  orphans'  court.    The  orphans* 

<^art;    may  direct  issues  to  be  tried  in  that  court ;  and  the 

^^art;  of  law  shall  have  power  to  direct  the  jury  and  grant  a 

^^w  t^srial  as  if  the  issues  were  in  a  suit  therein  instituted, 

^nd  ck  certificate  from  such  court,  or  any  judge  thereof,  of  the 

verdicst  or  finding  of  the  jury,  under  the  seal  thereof,  shall  be 

«dm  1  tited  by  the  orphans'  court  to  establish  or  destroy  the 

<^laiii^  ^  and  the  orphans'  court  shall  give  judgnieut  on  the  find- 

ing  (>^  the  jury . 

S^<^tion  806,  Rev.  Stat.,  directs  that  a  motion  for  anew  trial 

on  &    Ijiii  of  exceptions  shall  be  heard  in  the  first  instance  at 

A  g^<^«ral  term ;  and  the  plaintiff  contends  that  this  law  is 

applic^able  to  the  present  case,  inasmuch  as  the  court  trying 

the  issues  can  grant  a  new  trial  the  same  as  in  any  other 

aait« 

^.  D.  Davidge  and  Reginald  Fendall  for  plaintiff: 

^t  \vill  be  contended  by  the  defendant's  counsel  that  this 

'^'^J't  has  not  the  power  to  hear  and  determine  the  bills  of 

exceptions  or  to  grant  a  new  trial.     We  hold  that  the  power 

^"  this  court  to  grant  a  new  trial  upon  issues  sent  from  the 

^^bans'  court  is  expressly  conferred  by  statute.    The  9th 

^^^ion  of  the  act  of  March  3, 1873,  12  Stat.,  762,  requires  a 

^<>tion  for  a  new  trial  on  a  case  or  bill  of  exceptions  to  be 

**^rd  in  the  first  instance  at  a  general  term  ;  and  the  100th 

^'©  of  practice  of  this  court  declares  the  same.    The  testa- 

f^^iitary  act  (1798,  chap.  101,  subchap.  15,  sec.  17)  author- 

^^^   the  orphans'  court  to  direct  issues  to  be  made  up  and 

"^^^t   to  a  court  of  law  for  trial,  and  that  the  power  of  the 

14  D 
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court  of  law,  and  proceedings  relative  thereto,  shall  b 
hereiTibefore  directed  respecting  the  trials  of  issnes ;  and  i 
chapter  8,  section  20,  declares  that  the  court  of  law,  by  wl 
issues  directed  from  the  orphans'  court  are  tried,  shaU  i 
power  to  grant  a  new  trial. 

Bradley  ds  Duvall  for  defendant : 

The  case  below  was  not  one  in  which  a  bill  of  except 
could  be  taken.  In  2  Tidd's  Practice,  865,  it  is  said,  *<  wl 
a  writ  of  error  will  not  lie,  there  can  be  no  bill  of  exceptioi 
and  he  cites  1  Salk.,  284;  Bull.  N.  P.,  316;  1  Black,  ( 
Cowp.,  501.  Buller  says :  "A  bill  of  exceptions  is  only  t 
made  use  of  ui>on  a  writ  of  error,  and  therefore  where  a 
of  error  will  not  lie  there  can  be  no  bill  of  exceptions.' 
Archb.  Prac.,  187.  ^'Also,  as  a  bill  of  exceptions  can  onl 
available  on  a  writ  of  error,  consequently  where  a  wri 
error  will  not  lie  there  can  be  no  bill  of  exceptions.'^  Har 
249.  No  judgment  could  be  entered  in  the  circuit  cc 
and  no  writ  of  error  can  lie  in  auy  case  in  which  a  judgn 
could  not  be  entered  up. 

The  act  of  Congress,  12  Stat.,  764,  sec.  8,  provides 
bills  of  exceptions  upon  the  trial  of  causes  at  law.  Bt 
must  be  in  a  cause  on  trial.  An  issue  sent  by  the  con: 
chancery  or  by  the  orphans'  court  to  be  tried  in  a  com 
law  is  a  special,  qualified  jurisdictiou,  and  the  court  to  w 
such  an  issue  is  sent  from  the  orphans'  court  to  be  t 
can  exercise  no  other  or  greater  jurisdiction  than  is  spec 
conferred  by  the  statute.  It — that  is,  that  court — has  p< 
to  grant  a  new  trial.  But  it  does  not,  in  such  a  case,  acq 
any  power  to  sign  a  bill  of  exceptions ;  for  it  has  no  pow< 
render  judgment.  In  the  same  section  it  is  further  ena 
that,  "  The  justice  who  tries  the  cause  may,  in  his  discre 
entertain  a  motion,  to  be  made  on  his  minutes,  to  set  asi 
verdict  and  grant  a  new  trial  u])on  exceptiotiSj  or  for  ini 
cient  evidence,  or  for  excessive  damages."  "  When  su 
motion  is  made  and  heard  upon  the  minutes,  an  appes 
the  general  term  may  be  taken  from  the  decision,  in  w 
case  a  bill  of  exceptions,  or  case,  shall  be  settled  in  the  vi 
manner."  That  is  not  this  case.  But  section  9  pro> 
that  "a  motion  for  a  new  trial  on  a  case  or  bill  of  except 
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*  ^  •  shall  be  beard  iu  the  first  instaDce  at  a  general 
ternx"  Tbis  brings  us  back  to  the  origioal  qaestion  whether 
a  bill  of  exceptions  will  lie  except  on  the  trial  of  caases  in 
'Which  jadgment  can  be  entered  and  a  writ  of  error  saed 
out. 

The  case  of  Van  Ness  vs.  Van  Ness^  6  How.,  62,  67-69,  is 
in  point    The  opinion  of  Chief-Jastice  Taney  exhausts  the 
qaestion.    Some  doubt  is  sought  to  be  thrown  on  it  by  the 
language  of  the  same  court  in  Brown  vs.  Wiley ^  4  Wall.,  172. 
Tiii^  is  a  dictum  not  necessary  to  the  decision  of  the  cause, 
aud  the  point  was  not  involved  iu  the  questions  decided  by 
the  court.    But  this  does  not  shake  the  ruling  iu  Van  Ness  vs. 
^^n  Xess^  that  the  circuit  court  could  not  enter  any  judgment, 
^ad.  that  no  writ  of  error  could  lie  in  such  a  case.    The  mean- 
of  this  9th  sectiou  is  to  be  ascertained  by  reading  it  in 
nection  with  the  preceding  sections,  and  taking  the  term' 
l>illof  exception"'  in  its  well-known  sense  and  application. 
-*^l^€^  circuit  court,  therefore,  had  not,  under  those  issues,  a 
se  to  try,  but  was  limited  to  the  simple  duties  of  presiding 
T  and  directing  the  trial  of  those  issues  by  a  jury,  and 
^^^^^^ifying  the  finding  to  the  orphans'  court  for  its  action, 
O,  in  the  discretion  of  the  judge  holding  the  court,  power 
.grant  a  new  trial,  without  any  provision  by  law  for  a  re- 
^  ^i^iou  of  his  decision. 

dJARTTER,  Ch.  J.,  delivered  the  opinion  of  the  court: 

f  we  were  guided  in  this  case  by  the  technical  rules  of 
monlaw  practice,  viz,  that  there  can  be  no  bill  of  excep- 
^^^^mis  where  a  writ  of  error  will  not  lie,  we  would  undoubtedly 
^Qt  this  motion  to  dismiss  for  want  of  jurisdiction.    Such 
^kterminatiou  of  the  question  would  leave  an  important 
^  iDcreasiug  class  of  interests  without  any  -relief,  where 
Bre  bad  been  a  mistake  at  the  trial  of  the  issues.    We  think, 
'^^^'^ever,  that  the  proper  remedy  has  been  provided.    The 
^^^t:of  assembly  of  Maryland,  which  is  the  law  of  this  District, 
^^pressly  authorizes  the  court  of  law  trying  issues  from  the 
^v^baos'  court  to  grant  a  new  trial ;  and  the  act  of  Congress 
^^der  which  this  court  is  constituted  declares  that  a  motion 
^^Tanew  trial,  on  a  case  or  bill  of  exceptions,  shall  be  heard 
^^  tbe  first  instance  at  a  general  term.    It  seems  to  us,  there- 
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fore,  that  the  motion  for  a  uew  trial  is  properly  here  aodc 
the  statute;  and,  so  far  as  this  class  of  cases  is  concernec 
they  are  now  entitled  to  the  same  influences  of  justice  as  i 
other  cases  where  a  mistake  has  been  committed  at  the  tria 
The  motion  to  dismiss  is  overruled. 

Olin,  J. : 

I  am  also  of  opinion  that  the  statute  which  requires  a  mi 
tion  for  a  new  trial  on  a  case  or  bill  of  exceptions  to  t 
heard  here  in  the  first  instance  is  applicable  to  this  caa 
It  is  quite  common  that  great  interests  are  involved  in  thet 
issues,  and  there  should  be  some  mode  of  reviewing  tl 
ruling  of  the  court  where  the  judge  has  fallen  into  error  < 
mistake.  The  finding  of  the  Jury  is  by  the  act  of  assemb 
made  final  and  conclusive  upon  the  orphans'  court,  and  tb 
Is  a  controlling  reason  why  the  verdict  should  be  founds 
upon  the  justice  of  the  case.  I  think  the  motion  should  1 
overruled. 

M agAbthub,  J. : 

We  have  been  referred  to  the  case  of  Van  Ness  vs.  Va\ 
Ness^  6  How.,  62 ;  but  that  case  only  decides  that  the  find 
ing  of  the  jury  upon  an  issue  sent  from  the  orphans'  cooi 
lor  trial  to  the  late  circuit  court  of  this  District  and  the  orde 
certifying  such  finding  is  not  a  final  judgment  upon  whic 
a  writ  of  error  lies  to  the  Supreme  Court  of  the  United  Statei 
Since  that  adjudication  was  made  the  circuit  court  has  bee 
abolished,  and  the  present  supreme  court  established  in  i1 
place.  By  the  9th  section  of  the  act  making  this  chang 
it  is  enacted  that  a  motion  for  a  new  trial  upon  exceptioi 
shall  be  heard  in  the  first  instance  at  a  general  term.  Tl 
most  ample  provision  is  also  made  for  taking  exceptions  c 
the  trial  of  any  cause.  As  the  law  stood  when  Van  Ness  v 
Van  Ness  was  decided,  the  motion  was  made  before  the  ci 
<;uit  judge  who  presided.  Now  it  is  heard  on  exceptions  \ 
the  general  term,  where  all  the  judges  sit  in  banc,  and  thei 
is  no  other  power  to  hear  sucli  a  motion  when  made  upc 
exceptions.  The  statute  absolutely  transfers  the  hearing  < 
such  a  motion  from  the  special  to  the  general  term,  and  thei 
is  no  discretion  left  to  the  court  on  this  point.    To  deny  th 
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privilege  is  therefore  to  destroy  the  right  to  ask  for  a  retrial 
where  an  exception  has  been  taken. 

In  Brown  vs,  Wiley,  4  Wall.,  105,  this  construction  of  the 
statute  was  incidentally  sustained.  In  that  case  issues  from 
the  orphans'  court  were  tried  at  a  special  term  before  a  single 
jastice,  and  a  motion  for  a  new  trial  on  exceptions  was  heard 
in  the  first  instance  ut  the  geneial  term,  as  prescribed  in  sec- 
tion 9,  and  overruled. 

An  order  was  entered  by  the  court  directing  the  finding  of 

the  jury  to  be  certified  to  the  orphans'  court.    The  supreme 

coart  held  that  a  writ  of  error  would  not  lie,  as  such  an  order 

was  not  a  final  judgment.    But  the  practice  in  that  case  in 

this  court  was  identical  with  that  pursued  in  the  case  at  bar. 

Ii^  both  instances  the  motion  for  a  new  trial  was  heard  at 

the  general  term,  aud  the  court  appear  to  recognize  and 

sanction  the  practice.    The  chief  justice,  who  delivered  the 

opinion,  in  comparing  the  law  as  it  was  at  the  time  of  the 

▼  an  Ness  case  and  under  the  act  now  in  force,  observed : 

*  The  only  real  difference  between  the  two  statutes  is  that 

tbe  latter  gives  an  appeal  from  the  decision  of  a  single  judge 

^^  a  special  term  on  a  motion  for  a  new  trial  to  the  whole 

^^ourt  at  general  term,  or  secures  an  original  hearing  of  the 

'Motion  in  general  term.    This  is  an  advantage  to  the  un- 

^^ccesjsfal   party  not  formerly  enjoyed,  but  it  makes  no 

^banges  as  to  re-examination  upon  appeals  or  writs  of  error 

^^  this  court" 

Thia  language  plainly  intimates  that  the  construction  of 
t^tie  statute  is  that  which  we  all  give  it  in  this  case. 

I  concur  in  the  decision  overruling  the  motion  to  dismiss. 
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THE  UNITED  STATES  OP  AMERICA,  FOR  THE  US 
OP  JOHN  B.  SANBORN  AND  CHARLES  KING,  T 
WILLIAM    J.    DONOHUE,    HARRIET     DONOHUZ 
AND  FRANCIS  H.  FINLEY. 

AT  Law.— No.  13376. 

A  receiyer  was  appointed  to  collect  certain  rents,  and  the  condition  of 
'  bond  was  that  if  he  "shall  well  and  faithfully,  in  accordance  ^tr 
law,  perform  the  trust  named  in  this  bond,"  then  the  obligation  *v 
to  be  void :  Hbu>,  that  the  bond  covered  a  defaolt  in  not  pacf  ing  oi 
the  rent  collected  when  ordered  to  do  so  by  the  court. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  on  a  receiver's  bond  g^ven  by  Williio: 
J.  Donohne  and  his  sureties,  Harriet  Donohae  and  Fraoci 
H.  Finley,  and  dated  on  the  8th  day  of  January,  1873.  Th( 
condition  of  the  bond  was  in  the  following  language : 

*^  Whereas  the  above-named  William  J.  Donohue  hath  beei 
duly  appointed  by  the  supreme  court  of  the  District  of  Col 
umbia,  sitting  as  a  court  of  equity,  as  receiver  to  collect  th 
rent  of  the  property  in  the  cause  of  Sanborn  &  Kiog  vs.  O'Don 
ohue.  No.  2748:  Now,  the  condition  of  the  above  obligatio 
is  such,  that  if  the  above*bounden  William  J.  Donohue  d 
and  shall  well  and  faithfully,  in  accordance  with  law,  perfon 
the  trusts  named  in  this  bond,  then  the  above  obligation  t 
be  void ;  it  is  otherwise  to  be  and  remain  in  full  force  an 
virtue." 

The  declaration  describes  the  bond  according  to  its  legi 
effect,  and  after  stating  the  fact  that  the  said  William  « 
Donohue,  as  such  receiver,  collected  rents  to  the  amount  < 
$1,1G0,  proceeds  to  allege  the  breach  of  said  condition,  a 
follows : 

**And  afterward,  to  wit,  on  the  14th  day  of  July,  1874,  th 
said  court  passed  a  decree  in  the  said  cause  No.  2748,  i 
which  the  said  William  J.  Donohue  was  ordered  by  the  sai 
court  to  pay  into  court  the  money  so  received  by  him,  a 
such  receiver,  on  or  before  the  first  day  of  August,  1874,  aft 
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tbsL^  the  said  money  be  thereupon  paid  over  to  the  said  San- 
tx>xrT%  &  King;  bat  that  the  said  William  J.  Donohne  did  not 
pc^y    the  said  money  nor  any  part  thereof  into  conrt,  and  has 
iii^l2.crto  refused,  and  still  refuses,  to  pay  the  same  or  any 
P^^^x-^  of  said  money  into  court|  though  often  thereunto  re- 
^u^atedy  but  has  paid  $25  for  repairs,  &c,  and  9100  of  said 
'KiOKmey  to  the  attorney  for  the  said  Sanborn  &  King,  and  the 
^^^Imtifb  claim  the  balance,  to  wit,  $1,035,  and  interest 
n  from  the  15th  of  July,  1874,  and  costs  of  this  suit." 
e  defendants,  after  oyer  of  the  bond  and  its  condition, 
ur  to  the  declaration  on  the  grounds — 
t.  Because  the  said  declaration  does  not  set  forth  or  allege 
breach  of  the  said  writing  obligatory  o  r  the  condition 
^x^of,  above  set  forth. 

Because  there  is  a  variance  between  the  condition  of 

writing  obligatory  as  set  forth  in  said  declaration,  and 

writing  obligatory  and  the  true  condition  thereof,  as  set 

above, 
be  case  is  now  before  the  general  term  on  the  decision 
lie  court  below  overruling  the  demurrer. 


.  Thompton  for  Sanborn  &  EJng : 

be  declaration  and  bond  both  show  that  Donohue  was 
C^ointed  receiver  to  collect  the  rent    The  condition  of  the 
d  is  that  he  ^' shall  well  and  faithfully,  in  accordance  with 
^  perform  the  trusts  named  in  this  bond."    The  declara- 
shows,  and  the  demurrer  admits,  that  he  has  executed 
of  the  trusts  named  in  the  bond,  to  wit,  'the  collection  of 
rent.    The  other  trust  reposed  in  him  in  and  by  the  said 
d,  as  such  receiver,  is,  that  he  shall  apply  this  money 
er  the  direction  of  the  court,  and  this  the  declaration 
^^^>ws  he  has  not  done,  and  this  is  the  breach  of  the  condi- 
Z*^^^^J  shown  in  the  declaration.    2  Story's  Eq.  Jur.,  sec  829 ; 


►r.,  98 ;  Alexander's  Md.  Ch.  Pr.,  95 ;  14  U.  S.  Dig.,  93- 
1  the  condition  of  the  bond  was  not  that  set  ibrth  in  the 
kration,  then  what  was  the  condition  f    Did  he  receive 
^*^^  rent  upon  condition  that  he  should  appropriate  it  to  his 
Ki  use,  or  did  he  receive  it  in  trust  for  his  own  exclusive 
5  &c.  f    Does  Douohue  "  well  and  faithfully,  in  accordance 
^**^li  law,  perform  the  trusts"  reposed  in  him  iu  and  by  said 


I 
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bond  by  collecting  the  rent  and  appropriating  it  to  his  o^ 
nse,  and  refusing  to  pay  it  into  court  as  ordered  by  tbecoart 
Was  he  appointed  receiver  for  the  benefit  and  on  behalf 
the  parties  in  interest  or  for  himself  1  There  is  no  materi 
variation  between  the  condition  as  set  forth  in  the  df)clai 
tion  and  that  in  the  bond,  and  the  demnrrants  do  not  si 
that  there  is  material  variation.  It  is  not  necessary  that  ti 
declaration  should  set  forth  the  condition  of  the  bond  to  ti 
letter.  It  is  enough  that  the  substance  and  legal  and  eqnital: 
effect  of  the  condition  are  set  forth.  Stephen  on  Pi.,  86 ; 
Ghitty's  PL,  page  305,  et  seq.  Qui  hcerit  in  literay  hasrit 
cortice. 

It  is  true  that  the  condition-clause  of  the  bond  does  n 
contain  all  the  words  which  the  declaration  would  seem 
say  it  does,  but  the  declaration  points  to  the  bond  with  n 
erring  certainty,  and  sets  forth  the  circumstances,  object 
purposes,  and  conditions  upon  which  it  was  given  beyoi 
question,  and  sets  forth  the  substance  and  legal  and  equ 
able  eifect  of  the  bond  and  condition,  and  only  supplies  tho 
words  that  law,  equity,  and  reason  supply  and  superadd 
order  to  effectuate  the  true  intendment  of  the  instrume 
and  the  parties  thereto.    3  Modern  B.,  227 ;  19  Com.  Di( 
510-512.    The  condition  of  the  bond,  ''  well  and  faithfully, 
accordance  with  law,  perform  the  trusts,"  ^^c,  means  hones 
on  the  part  of  Donohue  and  payment  by  him  of  the  mon< 
into  court  in  obedience  to  the  order  of  the  court.     1  Pet.,  4< 
3  Or.  G.  G.,  218.     The  bond  is  not  void  for  uncertainty,  n 
is  there  any  pretense  that  it  is,  and  the  whole  scheme,  scopi 
object,  and  purpose  of  the  bond  was .  to  secure  tho  rents 
the  party  who  should  ultimately  establish  his  right  to  thei 
and  this  is  too  plain  to  admit  of  question;  and  if  tho  demo 
rer  is  sustained  that  object  will  be  defeated.    ^*  Where  tl 
deed  is  not  described  according  to  its  tenor,  but  according 
its  legal  effect,  if  the  deed  agrees  in  legal  effect  wich  the  all 
gatiou,  any  verbal  discrepancy  is  not  a  variance."    1  Gree 
leaf  on  Evidence,  (Redheid's  edition,)  81. 


Evans  and  Oarnett  for  defendant  Finlev : 
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^oore  ib  Netcnmn  for  William  J.  and  Harriet  Donobae : 

n?lie  declaration  sets  forth  the  fact  that  the  defendant  Dono- 
b  UL^  has  performed  the  only  trust  mentioned  in  the  said  bond, 
^vlmich  was  to  collect  the  rents;  and  the  securities  of  the  de- 
ir4ei:mciant  Donohne  only  bound  themselves  that  they  would  be 
r^M^ponsible  in  case  the  defendant  Donohne  failed  to  fulfill  the 
t;x-i:i8t8  named  in  the  bond.  This  being  a  suit  at  law,  all  matter 
in.  t:lie  declaration,  save  statement  of  bond  and  allegation  of 
breach  of  the  condition  thereof,  is  surplusage,  and  not. 
I>erly  before  the  court.  Nor  can  the  coui't  go  behind  the 
l>oud  into  the  proceedings  of  the  equity  cause  and  discover 
b£it  bond  ought  to  have  been  made,  and  hold  these  defend- 
t;^  bound  by  a  specialty  which  they  never  executed,  and 
liich  has  no  existence  except  in  the  declaration  in  this 
tiase. 

lIThere  is  a  most  material  variance  between  the  bond  as 

»t:^t;ed  in  the  declaration  and  the  true  bond  as  set  forth  on 

oxe^T,  and  the  proper  mode  of  taking  exception  for  such  a  va- 

x*iA.uce  is  that  done  by  the  defendants  in  this  cause.    Grould's 

I^leading,  ch.  5,  sec.  99.    If  the  evidence  differ  from  the  state- 

"naent,  it  is  a  fatal  variance.    1  Chitty's  PI.,  sec.  305,  et  seq.    In 

^"^^iting  the  condition  of  the  bond  the  declaration  contains 

^^e  following  sentence :  Perforin  the  trusts  reposed  in  him  as 

^uch  receiver  J  and  collect  aiid  safely  keep  the  said  rents  svJyject  to 

the  order  of  the  court.    No  such  words  occur  in  the  condition 

p^  the  true  bond,  and  the  bond  described  by  the  declaration 

^^   an  entirely  different  bond  from  that  executed  by  the  de- 

^•Biiclants  in  thia  cause.    See  Gould's  Pleading,  ch.  5,  sec.  97. 


LTTER,  Ch.  J.,  delivered  the  opinion  of  the  court: 

It  is  contended,  on  behalf  of  the  demurrer,  that  DonohuCt 
^^  a  receiver,  was  to  collect  the  rent  of  the  property  in  the 
^^U^  mentioned  in  the  condition  of  the  bond,  and  that  the 
^^reties  were  only  responsible  for  the  receiver  in  that  dis- 
^^ct  and  particular  duty.  In  our  judgment  this  is  too  narrow 
^  ^iew  of  their  obligation.  Donohue  and  his  sureties  under- 
^^k  that  he  "shall  well  and  faithfully,  in  accordance  with  the 
^^1  perform  the  trusts  named  in  the  bond."  We  cannot  read 
^Mb  as  if  he  were  to  put  the  money  in  his  pocket.    The  true 
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coQstxactiou  of  the  bond  is  that  he  is  to  take  the  roonej 
pay  it  over,  nader  the  order  of  the  conrt,  in  his  characteiir-^ 
receiver.    The  performance  of  his  dnty  as  receiver  was 
only  to  collect^  bat  to  obey  the  direction  of  the  oonrt  wh. 
had  appointed  him,  especially  in  regard  to  the  fiiiida  whs 
might  come  to  his  hands,  and  his  fnnction  was  to  pay  ovei 
well  as  to  receive.    There  wonld  be  little  or  no  necessity  fc 
bond,  unless  it  were  to  prevent  loss  and  misconduct  after 
had  collected  the  rent,  and  the  sureties,  who  knew  he  wi 
receiver,  will  be  presumed  to  have  signed  the  bond  with 
ence  to  a  duty  sA  obvious  and  necessary.    We  all  think 
the  bond  is  stated  substantially,  according  to  its  legal  eitk 
in  the  declaration,  and  that  the  judgment  below  muste 
affirmed. 
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5HNARD  BURNSTINE  vs.  JAMES  M.  ORMES,  WILL- 
AM  H.  WARD,  JOHN  N.  HUBBARD,  EDWARD  W. 
LARSONS,  ROBERT  E.  DAY,  AND  THE  CONNECT- 
CUT  GENERAL  LIFE  INSURANCE  COMPANY. 

At  Equity.— No.  3621. 

k.  ooort  of  eqaity  will  set  aside  a  release  of  a  deed  of  trust  upon  real 
OBtate  when  it  has  been  obtained  by  fraud  and  imposition,  and  will 
restore  saoh  deed  of  trust  to  its  priority,  and  will  maintain  the  rights 
of  those  olaiming  nnder  it. 

The  beneficiaries  of  a  second  deed  of  trust  upon  the  same  property  to 
zecoyer  the  payment  of  money  advanced  nfcer  such  release  had  been 
execnted  will  not  be  entitled  to  any  priority  or  advantage  by  means 
of  such  release  when  the  same  has  been  acquired  by  the  active  fraud 
or  imposition  of  one  of  their  own  agents. 

STATEMENT   OF  THE  CASE. 

Chis  wa8  a  bill  of  complaint  to  set  aside  a  release  of  a  trust- 
ed apou  real  estate,  lu  substance  tlie  case  was  this : 
Chat  on  January  31,  1872,  John  N.  Hubbard  execnted  a 
3d  of  trust  on  two  lots  of  ground  in  this  city  to  William 
IVard,  trustee,  to  secure  said  Hubbard's  note  to  James  M. 
mes,  or  order,  for  $3,000,  at  thirty  days,  with  interest  at 
^  per  cent,  per  annum,  which  deed  of  trust  was  recorded 
-bruary  2, 1872,  and  which  note  was,  a  few  days  after  it  was 
^^,  indorsed  and  delivered,  for  value,  to  the  plaintiff,  who 
'1  holds  it  unpaid. 

I'hst  on  February  4,  1873,  said  Ward,  trustee,  executed  a 
^^8e  of  said  deed  of  trust,  on  having  the  signature  of  said 
^es  thereto,  under  which  he  styles  himself  the  ^' party  se* 
^^^  and  holder  of  the  matter  secured,"  which  they,  the 
^  Ormes  and  Hubbard,  knew  to  be  false,  intending  thereby 
defraud  the  plaintiff,  which  release  was  made  without  the 
^^wledgeor  consent  of  plaintiff,  and  was  held  a  year  before 
^a»  recorded. 

Mr.  Ward,  at  the  time  said  release  was  presented  to  him, 
^^  detained  at  his  house  by  sickness,  and  upon  seeing  the 
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memoraDdam,  under  the  signatare  of  Ormes,  to  the  effect 
that  he  was  the  party  holding  the  note  the  payment  of  whic^ 
was  secured  by  the  deed  of  trust,  executed  the  release  witf^  " 
out  any  further  inquiry. 

The  evidence  discloses  the  fact  that  the  complainant 
no  other  security  for  his  debt  than  this  deed  of  trust,  and  tha 
Hubburd  and  Ormes  were  guilty  of  fraud,  above  meutioued 
in  procuring  its  release. 

Several  months  after  the  date  of  the  trust-deed  already  re 
ferred  to,  viz,  on  the  11th  day  of  November,  1872,  Hubbard 
executed  a  second  deed  of  trust  to  Edward  W.  Parsons  and 
Eobert  E.  Day,  to  secure  a  debt  of  912,000  to  the  Connecticat 
Greneral  Lite-Insurance  Company,  which  was,  therefore,  sub* 
ordinate  to  that  given  to  Ward,  and  on  that  account  th 
insurance  company  was  to  retain  out  of  the  loan  then  made 

to  Hubbard  a  sufficient  sum  to  discharge  certain   incum 

brances  upon  the  property,  including  the  trust-deed  to  Ward,^^- 
until  they  should  be  discharged.    In  pursuance  of  this  ar —  — 
rangement,  the  company  did  retain  a  sum  sufficient  to  pay  ol 
the  last-named  incumbrances  until  the  execution  and  deliv( 
of  the  release,  and  then  paid  to  Hubbard,  upon  the  strengtl 
of  such  release,  the  amount  which  had  been  so  retained.    Th( 
company  was  not  aware  that  the  release  had  been  obtaim 
by  fraud,  or  that  complainant  had  an  interest  in  the  not» 
secured  by  the  first  trust-deed,  except  it  is  to  be  charged  witl 
the  acts  and  knowledge  of  its  agent  in  Washington,  one 
6.  Bigelow.     It  appears  from  the  testimony  that  Bigelo^ 
was  the  general  agent  of  the  insurance  company  in  and  fc 
the  District  of  Columbia.    His  written  commission  gives  hii 
authority  to  solicit  life-insurance  only,  and  he  denies  in  hi 
deposition  that  he  represented  the  company  in  the  negotii 
tion  of  this  loan ;  but,  on  the  contrary,  he  claims  that  he 
in  regard  to  that  transaction  as  the  agent  of  Hubbard. 
this  matter  he  is  contradicted  by  Ormes,  who  states  positive 
that  Bigelow  was  the  agent  of  the  company  in  negotiatic^^ 
the  loan.    It  also  appears  that  he  corresponded  with  the  coi 
pany  in  regard  to  the  loan,  that  the  drafts  for  the  money 
it  was  advanced  from  time  to  time  were  drawn  by  him  9MM^ 
signed  by  him  as  agent,  and  that  he  was  in  the  habit  of  msft.1^* 
ing  loans  in  this  District  for  the  company. 
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From  tbe  proofs  in  the  case,  the  court  came  to  the  conclu- 
sions of  &ct  that  Bigelow  acted  on  behalf  of  the  company 
and  was  their  agent,  through  whom  they  managed  this  loan ; 
Lliat  the  circumstances  attending  the  execution  of  the  release 
were  known  to  Bigelow,  and  that  the  same  was  without  the 
knowledge  or  consent  of  the  complainant ;  and  that  Bigelow 
also  aware  that  the  complainant  was  the  holder  of  the 
secured  by  the  first  deed  of  trust,  and  that  he  took  part 
in  the  fraud  and  im|)osition  by  means  of  which  the  release 
iva^  obtained  from  Ward.    The  conclusions  of  the  court  as 
i^elsites  to  these  facts  is  all  that  can  conveniently  be  staffed, 
the  testimony  is  too  voluminous  to  admit  of  an  abstract. 
The  equity  term  passed  a  decree  on  March  4,  1875,  setting 
the  release  made  by  Ward  and  the  record  thereof  and 
-instating  the  deed  of  trust  to  him  ;  from  which  decree  the 
-insurance  company  has  taken  this  appeal. 

^J^chn  E,  Norris  and  Enoch  Totten  for  complainant. 


£.  Bond  for  the  Connecticut  General  Life-Insurance 
"Oompany: 

Xt  is  claimed  that  it  is  shown  conclusively  by  the  testimony 
t^lia^t  the  insurance  company  paid  to  Hubbard  the  amount 
^vlxich  bad  been  retained  to  pay  the  first  trust,  upon  the  faith 
«ti]ii<l  strength  of  the  release,  in  perfect  good  faith,  and  without 
notice  that  the  debt  secured  by  the  first  trust  had  not  been 
l^skid,  or  that  the  release  had  not  been  properly  obtained. 
Such  being  the  case,  the  company  became  tbe  first  incum- 
Vira^ncer,  and,  having  purchased  the  property  at  the  sale  under 
its  tmst,  believing  it  to  be  the  first  incumbrance,  it  acquired 
the  legal  title,  and  holds  the  same  discharged  of  plaintiff's 
<i1aim.   The  company  did  no  act  to  the  plaintiff's  prejudice,  and 
^^  he  baa  suffered  injury,  his  remedy  is  against  those  who 
^iX)aght  it    It  parted  with  its  money,  relying  upon  the  act  of 
*  patty  whom  others  had  intrusted  with  its  proper  perform- 
ance, and  the  rights  which  it  thus  acquired  cannot  be  divested 
^y  reason  of  either  the  laches  or  fraud  of  others,  of  which  it 
^^  not  only  innocent  bat  had  no  notice. 

^lH)n  this  state  of  facts  the  company  stands  in  the  position 
^aporchaser  for  a  valuable  consideration,  without  notice  of 
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a  prior  equitable  right,  and  having  obtained  the  legal  eistate^ 
is  entitled  to  priority  in  equity  as  well  as  at  law. 

In  support  of  this  proposition  the  authorities  are  uniform^ 
and  the  following  are  referred  to  among  a  large  namber  to 
the  same  effect : 

VaJMs  Administrator  vs.  American  Iran  Mountain  Company^ 
27  Mo.,  4^ ;  Barnes  vs.  Cammaokj  1  Barb.,  S.  C.  K  Y.,  392 ; 
Ely  vs.  Sohofietdy  35  Barb.,  330;  Bassett  vs.  Norvoorfky^  2 
White  &  Tudor's  Leading  G^ses  in  Equity,  36;  Executors  <t 
SvtartZj  vs.  Leist^  13  Ohio,  419 ;  Savage  vs.  Oregory^  32  Conn.^ 
250;  North  vs.  Belden^  13  Conn.,  380;  Henderson  vs.  Pilgrim, 
22  Texas,  464. 

It  was  urged  on  the  part  of  the  plaintiff  at  the  hearin 
below  that  J.  G.  Bigelow  was  the  agent  of  the  company,  an 
that  he  had  notice  of  the  plaintiff's  claim,  with  which  the  com- 
pany is  chargeable  by  reason  of  such  agency.    Upon 
point  it  is  contended  by  the  appellent  that  Bigelow's  agenc, 
fur  the  company  was  for  the  sole  purpose  and  with  the  sol^ 
authority  to  solicit  life-insurance. '  This  is  clearly  proved  b; 
the  copy  of  Bigelow's  appointment  or  commission  annexed 
his  deposition.    Bigelow  says  the  only  contract  or  agencj^ 
between  him  and  the  company  was  that  stated  above,  and  his 
duties  as  such  agent  were  to  solicit  life-insurance.    No  other 
agency  existed  between  him  and  the  company.    Where  is  th^ 
evidence  of  any  other  I    When  did  it  commence  t    How 
it  created,  and  what  was  its  scope  f    Story  on  Agency, 
69,  76,  83 ;  2  Greenl.  on  Evidence,  sec  62 ;  Bank  vs.  Davis, 
2  Hill,  451;   Bank  vs.  Fayne^  25  Conn.,  444;    Lewis  vs^ 
Phoenix  MutiLal  Life-insurance  Company^  39  Conn.,  100. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  coart : 

In  this  case  the  negotiable  note  which  was  secured  by  tb 
first  deed  of  trust  was  made  by  John  N.  Hubbard  to  Jame» 
M.  Ormes,  and   the  latter  indorsed  it  to  the  complainants 
Burustine,  who  became  the  purchaser  for  full  value.    While 
the  latter  was  relying  upon  this  security,  the  trustee,  William 
H.  Ward,  was  induced  by  a  fraudulent  imposition  and  repre- 
sentation to  execute  a  release  of  the  deed  of  trust  without 
any  notice  to  Burnstiue,  aud  without  his  consent  or  know- 
ledge.   After  the  property  had  been  released,  the  insurance 
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coxKipaDj  advanced  money,  upon  the  loan  already  negotiated, 
to  IXabbard,  and  claims  that  it  has  obtained  a  priority  of  lien 
by  ^^irtue  of  the  second  trost-deed  which  had  been  executed  to 
tlie  company,  and  that,  consequently,  Bumstine  loses  his 
security.  We  are,  however,  satisfied  from  the  testimony  that 
Bigelow,  who  was  the  agent  of  the  insurance  company,  was  an 
a43tive  party  to  the  fraud  in  obtaining  the  release,  and  that 
Orines  acted  in  concert  with  him. 

It  is  also  clear  that  they  both  knew  perfectly  well  that 
Btirnstine  held  the  note,  and  relied  upon  the  property  as 
socarity  for  its  payment.    The  company,  we  think,  are  not 
jostly  entitled  to  the  advantage  which  they  claim,  when  it 
Ixsks  been  acquired  by  the  active  fraud  or  imposition  of  one 
of  their  own  agents.    As  Burnstine  was  an  innocent  party, 
^w^thoQt  notice,  or  any  circumstance  that  could  excite  his  sus- 
picion, we  think  he  ought  to  be  maintained  in  his  right,  even 
tlie  loss  falls  upon  the  appellant. 
The  decree  below  is  affirmed. 
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JOHN  R.  WOOD  ET  AL.  vs.  HOLLI8  AMIDON  ET  A 

In  Equity.— No.  4175. 

Where  M.  devises  all  his  estate,  both  real  and  personal,  to  his  wife  dnri 
her  life,  and  also  authorizes  her  to  give  to  his  children  their  Just 
tion,  or  whatever  amount  she  might  please  to  give  them,  as  th^ 
came  of  age  or  were  married,  and  where  he  also  authorizes  her  to  » 
.with  his  estate  what  she  might  think  best  for  her  interest  and  the 
terest  of  the  children,  it  was  held  she  could  convey  a  part  of 
real  estate  to  a  daughter  of  th3  testator  and  her  husband,  and  t 
on  the  death  of  such  daughter,  leaving  her  husband  surviving, 
said  real  estate  did  not  descend  to  the  heirs  of  the  testator. 

STATEMENT  OF  THE  CASE. 

This  is  a  suit  for  the  partitioo  or  sale  of  part  of  lot  of  1 
No.  11,  iu  square  464,  iu  the  city  of  Wasbiogton,  and  also 
the  cancellation  of  a  deed  to  be  described  presently. 

The  bill  of  complaint  sets  out  a  copy  of  the  will  of  the  L- 
George  Milburn,  and  the  clauses  which  are  in  controvoi^ 
read  as  follows : 

First.  1  will  and  direct  that  all  my  just  debts  shall  be 
by  my  executrix,  hereafter  made  and  named,  out  of  my  es 
both  real  and  personal ;  and,  to  enable  her  to  do  it,  I  he 
authorize  and  empower  her  to  dispose  of  the  same  as  she 
think  best,  directing  that  all  my  said  estate  shall  be  kep 
gether  until  the  1st  day  June,  1839,  and,  if  possible,  tha 
part  of  the  same  shall  be  sold  or  disposed  of  until  after 
time. 

Secondly.  I  will  and  bequeath  into  my  beloved  wife, 
garet  Milburn,  all  my  estate,  both  real  and  personal,  du 
her  life,  after  my  debts  are  paid,  to  be  by  her  managed 
conducted  in  any  manner  she  may  think  proper  and  the 
for  her  own  interest  and  that  of  my  children,  to  whom  I 
and  bequeath  all  of  my  said  estate,  and  to  their  heirs  and 
signs  forever,  after  the  death  of  my  said  wife.    I  hereby  fart> 
authorize  and  direct  my  said  wife,  as  she  may  think  pro 
at  any  time  that  any  of  my  said  children  may  come  of  a 
be  married,  to  give  to  such  their  just  portion,  or  what€^ 
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»aQt  my  said  wife  may  please  to  give.    }.  also  authorize 

empower  my  said  wife  to  do  with  my  said  estate  as  she 

"  think  best  for  her  interest  and  the  interest  of  my  dear 

dren,  whom  I  will  and  beqaeath  to  her  to  be  raised  and 

cated  and  maintained  out  of  my  said  estate  the  same  as 

were  living;  and  I  do  hereby  nominate  and  constitate 

appoint  my  said  beloved  wife  guardian  to  all  of  my  said 

dren,  and  direct  that  she  shall  not  be  required  to  give  any 

d  or  security  whatever  as  said  guardian. 

hirdly  and  lastly.  I  do  nominate,  constitute,  and  appoint 

said  beloved  wife  my  sole  executrix  of  this  my  last  will 

testament,  and  expressly  declare  that  as  such  executrix 

shall  take  possession  of  all  my  said  estate  without  any 

he  formalities  of  the  law,  except  to  receive  her  appoint- 

(t  as  such  from  the  orphans'  court.    It  is  my  further  will 

direction  that  no  bond  or  security  whatever  shall  >e 

lired  by  the  orphans'  court  from  my  said  wife  and  ex- 

irix,  nor  shall  she  be  accountable  to  any  of  my  heirs  or 

dren  aforesaid  for  her  administration  as  guardian  and  ex- 

trix. 

he  testator  died  in  the  month  of  August,  1838,  leaving 
.  surviving  a  son  and  three  daughters.  Thomas,  the.  son, 
ow  deceased,  and  his  surviving  children  are  parties  com- 
nant.  Margaret  A.,  one  of  the  daughters,  intermarried 
b  the  defendant,  Hollis  Amidon.  At  the  time  of  his 
th,  George  Milburn  was  seized  of  all  of  said  square  464, 
I  his  widow  and  executrix  had  disposed  of  all  of  said 
are  under  the  powers  conferred  in  the  will,  except  a  part 
ot  11  therein,  which  she  conveyed  to  the  defendant,  Hollis 
lidon  and  Margaret  A.  Amidon,  his  then  wife,  who  was 
!  of  the  daughters  of  the  said  testator.  The  deed  was 
ed  the  19th  of  November,  1866,  and  is  in  substance  as 
ows: 

?bi8  indenture,  made  this  19th  day  of  November,  1866, 
ween  Margaret  Milburn,  widow  of  the  late  George  Milburn, 
}he  first  part,  and  Hollis  Amidon  and  Margaret,  his  wife, 
the  second  part :  Whereas  the  said  George  Milburn,  by 
will,  did  will  and  beqaeath  as  follows:  ^'I  will  and  be- 
iath,"  &c. 

'And  whereas,  under  and  by  virtue  of  the  said  aathority, 
15  D 
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the  said  party  of  the  first  part  hath  already  made  provisj 
for  all  the  children  of  the  said  Oeorge  Milbom,  ezoeptiDg  i 
party  of  the  secoud  part,  who  is  one  of  the  daughters  of  1 
said  George  Milbum,  and  intermarried  with  the  said  Ho 
Amidon,  and  it  is  bat  just  and  right  that  a  similar  provis: 
should  be  made  for  her,  so  as  to  place  her  upon  a  footi 
with  the  other  children  : 

^^And  whereas,  taking  into  consideration  the  improveme 
which  have  been  and  are  now  being  made  by  the  partief 
the  second  part  at  their  own  expense  upon  the  bereinaf 
described  premises,  and  the  fact  of  their  having  contriba 
to  the  support  of  the  party  of  the  first  part,  and  of  tl 
engagement  to  contribute  the  same  during  her  life,  the  e 
premises  would  be  about  equal  to  that  of  each  of  the  resi>* 
ive  shares  already  conveyed  to  the  other  children : 

^'  Now,  this  indenture  witnesseth  that  the  said  party  of 
first  part,  in  consideration  of  the  premises  and  of  the  sua 
five  dollars,  paid  by  the  parties  of  the  second  part,  dl 
hereby  grant,  &c.,  all  that  part  of  lot  No.  11,  (describing 
premises  in  controversy :) 

'^  To  have  and  to  hold  the  said  lot  of  land  and  premii 
together  with,  &c.,  unto  the  said  Hollis  Amidon  and  Margai 
his  wife,  their  heirs  and  assigns,  forever." 

Margaret  A.  Amidon  died  intestate  and  without  issue 
December,  1869,  and  the  widow  also  departed  this  life 
1874.  The  complainants  now  claim  that  the  lot  of  land  pi 
tended  to  have  been  conveyed  to  Amidon  and  wife  descend 
to  the  heirs  at  law  of  the  testator,  and  that,  on  the  death 
said  Margaret  A.  Amidon  intestate  and  without  issue,  tb 
conveyance  became  null  and  inoperative ;  that,  therefo 
the  complainants,  as  such  heirs,  are  entitled  to  have  the  sai 
canceled. 

The  bill  was  demurred  to,  and  the  case  is  certified  to  t 
general  term  to  be  heard  in  the  first  instance. 

L,  O.  Rine  for  complainants : 

1.  The  will  of  George  Milbum,  deceased,  conferred 

power  upon  his  executrix  to  convey  his  real  estate  (exc< 

for  the  purpose  of  paying  debts)  to  any  person  but 
children. 
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2.  The  powers  of  Margaret  Milbarn,  execatrix,  were  derived 
from  the  will.  She  could,  therefore,  do  no  valid  act  beyond 
its  aathoritj. 

3.  The  execation  of  the  deed  dated  19th  of  November,  A. 
D.  1866,  by  Margaret  Milburn,  executrix,  to  defendant,  Hoi- 
lis  Amidon  and  Margaret  A.  Amidon,  his  wife,  so  far  as 
HoUis  Amidon  is  concerned,  was  ex  abundanUj  and  conferred 
no  interest  in  the  land. 

4.  Upon  the  death  of  said  Margaret  A.  Amidon,  (3d  Decem- 
ber, I860,)  intestate  and  without  issvsj  the  real  estate  sought 
to  have  been  conveyed  by  the  deed  aforesaid  descended  to 
the  heirs  at  law  of  said  testator,  whose  rights  thereto  cannot 
be  divested  or  impaired  by  the  unauthorized  acts  of  the 
executrix. 

Edwin  L,  Stanton  and  A,  S,  Worthington  for  defendant 
A^naidon: 

This  deed  was  duly  acknowledge  on  the  day  of  its  date, 
and  \^as  recorded  on  the  6th  of  January,  1875. 

1*  This  conveyance  passed  the  fee  under  that  clause  of  the 
^ill  vrhich  empowers  the  grantor  to  do  tcith  the  estate  as  she 
^^y  think  best  for  her  interest  and  the  interest  of  the  children, 
See  8  Vin.  Ab.,  235,  236;  Ooodtitle  vs.  Of iray,  2  Wilson,  6  j 
^  I^owell  on  Devises,  410-12 ;  1  Sugden  on  Powers,  chap.  4, 
^^<i*  1 5  Cummings  vs.  Shaw,  108  Mass.,  159 ;  Lamberfs  Lessee 
^s.  X^ainCj  3  Granch,  97 ;  King  vs.  Ackerman^  2  Black,  408 ; 
^orcum  vs.  lyOeneh  and  Ringling^  17  Mo.,  98. 

2.  There  are  many  cases  in  which  an  express  estate  for  life 

^^s  "been  held  enlarged  to  a  fee  by  words  in  a  will  having 

the  same  effect  as  those  contained  in  this  will.     See,  among 

other  cases,  Eogan  vs.  Jackson,  1  Cowper,  299 ;  Doe  vs.  Sien- 

Uile,  12  East,  615 ;  Helmer  vs.  Shoemaker,  22  Wend.,  137 ; 

Jackson  vs.  Bobbins,  16  Johns.,  537,  particularly  p.  583,  et  seq.^ 

I>oebler^8  Appeal,  64  Penn.  St.,  9  ]  Oeyer  vs.  Wentzel,  68  Penn* 

St,  84. 

3.  Jiloreover,  the  power  to  appoint  to  children  is  substan- 
^^lly  complied  with.    Bristow  vs.  Warde,  2  Ves.  jr.,  349. 
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By  the  Ooubt  : 

The  right  of  Margaret  MUburu  to  convey  the  real  es 
described  iu  the  deed  to  Amidon  may  be  derived  from  ti 
clause  of  the  will  which  authorizes  and  empowers  her  to 
with  the  estate  what  she  may  think  best  for  her  interest  a 
the  interest  of  her  children.    There  can  be  little  doubt  tha 
was  the  intention  of  the  testator  to  give  his  wife  an  est 
for  life,  with  a  power  to  convey  the  fee.    The  conveyance 
also  be  regarded  as  the  execution  of  a  power  contained^ 
the  will,  or  as  a  substantial  fulfillment  of  the  direction  to  c- 
vey  to  the  children  as  they  come  of  age  or  be  married, 
recital  in  the  deed  that  the  real  estate  it  conveyed  was  o^^ 
a  just  portion  to  one  of  the  children  of  the  testator  and 
husband,  with  the  additional  consideration  that  the 
undertook  to  contribute  to  her  future  support,  as  they 
done  previously  to  the  conveyance.    This  arrangement 
her  own  support  she  was  certainly  able  to  make  in  the 
exercise  of  the  discretion  conferred  by  the  will,  in  her  o 
interest  as  well  as  that  of  the  daughter  and  her  husband., 
whom  the  real  estate  was  conveyed. 

We  think  the  demurrer  ought  to  be  sustained  and  the 
dismissed. 
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i'OWELL  M.  BRADLEY,  FREDERICK  W.  BRADLEY, 
AND  MARIA  G.  BRADLEY,  BY  RICHARD  L.  MAC- 
RAE,  THEIR  GUARDIAN  AND  NEXT  FRIEND, 
VS.  MARK  YOUNG,  A.  THOMAS  BRADLEY,  FRED^ 
ERICK  W.  JONES,  HENRY  H.  DODGE,  WALTER 
8.  COX,  AND  CHRISTOPHER  C.  WOLCOTT  AND 
ELIZABETH  W.  WOLCOTT,  HIS  WIFE. 

In  Equity.— No.  3133. 

^^Jbere  a  testator  directed  in  his  will  his  estate  to  be  divided  immediately 
after  his  death  into  four  equal  parts,  one  part  to  be  allotted  to  bis 
son,  one  part  to  the  children  of  his  son,  and  in  regard  to  the  other 
parts,  one  each  to  his  two  daughters  respectively,  the  latter  shares 
tio  be  held  by  his  trastees  for  the  separate  use  of  snch  daughters  free 
:£rom  their  husbands ;  and  if  either  of  said  daughters  dies  without 
mssue,  their  said  fourth  parts  are  also  devised  to  the  said  children  of  his 
son,  share  and  share  alike ;  and  where  the  trustees  had  power  to  sell, 
einbject  to  the  aforesaid  trusts,  it  was  held  that  after  the  death  of  the 
eon  and  of  both  daughters,  without  issue,  the  estate  never  having 
t>een  divided,  the  trusts  became  extinguished,  and  the  estate  vested 
'KD  the  children  of  the  son,  and  that,  consequently,  the  surviving  trustee 
liad  no  power  to  sell  and  convey  any  part  of  the  real  estate. 

STATEMENT  OF  THE  CASE. 

lie  bill  was  filed  iu  this  case,  by  the  complainaiitB,  who 

devisees  under  the  will  of  William  A.  Bradley,  late  of 

^  District  of  Oolambia,  to  vacate  and  set  aside  a  deed  from 

Thomas  Bradley,  surviving  executor  under  the  same  will, 

^ark  Young,  one  of  the  defendants,  and  also  to  set  aside 

declare  null  and  void  conveyances  from  the  latter  to 

^^t^^^erick  W.  Jones  and  Walter  S.  Cox ;  and  the  prayer  of 

^*^^  bill  is  further  that  complainants  may  be  decreed  to  be 

^^ "titled  to  the  possession  of  the  premises  in  said  conveyance 

^^utioned  and  for  an  account  of  the  rents  and  profits  of  the 

^^emises, 

William  A.  Bradley  died  in  the  month  of  August,  1867, 
^^ving  a  will  containing,  among  others,  the  following  pro- 
tons: 
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"  Item  first.  After  the  payment  of  my  jast  debts  and 
faneral  expenses  by  my  execntors  hereinafter  named,  I  give, 
devise,  and  beqneath  all  of  my  estate,  real,  personal,  and 
mixed,  of  whatsoever  kind  it  may  be,  and  wheresoever  sit- 
nated,  to  my  son,  William  A.  Bradley,  jr.,  and  my  coasin, 
A.  Thomas  Bradley,  their  heirs,  executors,  and  administra- 
tors, the  snrvivor  of  them,  his  heirs,  execntors,  and  adminis- 
trators, in  trust,  first,  to  set  apart  the  house  in  which  I  now 
reside,  on  New  York  avenue,  in  the  city  of  Washington,  to- 
gether with  all  and  singular  the  household  effects,  including 
pictures,  plate,  books,  and  other  chattels  now  therein  or 
therein  at  the  time  of  my  death,  to  my  dear  wife,  to  be  held 
exclusively  by  her  for  and  during  her  natural  life;    and. 
out  of  the  net  income  derived  from  my  said  estate,  o£ 
every  sort,  to  pay  to  her  one  equal  third  part  annually,  oc 
quarter-yearly,  as  she  may  prefer,  so  long  as  she  shall  liv^ 
Next,  I  direct  my  said  trustees,  and  the  survivor  of  them,  tc 
divide  all  of  my  said  estate,  immediately  after  my  death,  in 
eluding  th<it  which  is  real,  personal,  or  mixed,  into  four  eqaai. 
parts,  as  near  as  in  their,  or  his,  judgment  and  valuation  caa 
be  done,  and  if  they  cannot  agree,  they  shall  select  a  compes 
tent,  disinterested  third  person  to  aid  them  in  such  division  ana 
valuation,  and  the  decision  of  any  two  of  said  three  person 
shall  determine  said  division  and  valuation,  and  of  these  part= 
my  said  trustees  or  said  survivor  shall  allot  one  part  to  mz 
said  son  William  A.  Bradley,  jr. ;  one  part  to  the  childro 
of  my  said  son,  now  or  hereafter  born  in  lawful  wedlock ;  ona 
part  to  my  daughter  Jeannette  W.  Linton  ;  and  one  part  tz 
my  daughter  Sidney  Y.  Edelin,  whose  portion  shall  embrac= 
the  property  owned    by  me  situated  in  Corning,  Steubcs 
County,  in  the  State  of  New  York,  and  known  us,  and  t«rm(^ 
in  my  family,  the  *'  Corning  property  ;^  and  if  either  or  bo* 
of  my  said  daughters  die  without  issue,  either  before  or  aft^ 
my  death,  her  or  their  said  fourth  parts  shall  go  to  the  ch3 
dren  of  my  said  son,  now  and  hereafter  bom,  share  and  sha^ 
alike,  subject,  as  to  Sidney's  portion,  to  the  subsequent  pir*« 
visions  in  this  will,  as  aforesaid,  as  the  "  Corning  property 
Next,  I  direct  my  said  trustees,  and  the  survivor  of  them,  "^ 
hold  the  portions  my  said  daughters  receive  under  this  act 
will  in  trust,  to  and  for  their  respective  sole  and  separa^t^ 
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use,  as  \f  femes  sole^  and  never  married,  free  from  the  control 

of  any  present  or  future  husbands  they  or  either  of  them  may 

^ver  have,  and  not  to  be  in  any  manner  subject  to  the  control, 

or  liable  for  the  debts,  of  such  husbands,  for  and  during  their 

Irrespective  natural  lives;  and  if  either  of  them  dies  before  or 

-alter  me,  leaving  issue,  such  issue  shall  have  the  mother's 

part,  share  and  share  alike,  to  be  held  in  trust  for  them  by 

ixiy  said  trustees  and  the  survivor  of  them  until  the  youngest 

of  such  issue  shall  attain  the  age  of  twenty  years,  or  in  the 

<li8cretiou  of  my  said  trustees  and  the  survivor  it  may  appear 

best  to  terminate  said  trusts ;  and  in  the  absence  of  issue  of 

either  or  both  of  them,  then  to  follow  the  dispositions  herein- 

t>efbre  provided  in  that  event  j  but,  whether  with  or  without 

ifisne  of  my  said  daughter  Sidney  Y.,  nothing  shall  be  herein 

understood  to  prejudice  the  conditional  estate  hereinbefore 

Pi^vlded  for  her  said  husband.    Next,  I  direct  that  upon  the 

<livi^ion  into  four  parts,  hereinbefore  prescribed,  my  said  son 

^^illiam  A.  Bradley,  jr.,  or  his  heirs,  shall  have  and  receive 

fats  portion  immediately,  except  only  his  distributive  share 

in  the  personal  property  left  to  my  wife  for  her  life,  and  free 

l^otn  any  and  all  trusts  whatsoever  contained  in  this  will. 

'^Item  second.  I  give  and  bestow  upon  my  said  trustees 

^nd  the  survivor  of  them  the  largest  powers  and  discretion 

^n  talking  charge  of  and  managing  my  estate,  and  authorize 

thetn  and  the  survivor  to  have,  hold,  direct,  and  control  the 

aforesaid  trust-property  according  to  their  or  the  suvivor's 

^^t  judgment,  and  to  sell  and  dispose  of  the  same,  or  any 

^^i*ts  thereof,  from  time  to  time,  subject  only  to  the  aforesaid 

^^^'^^^ts,  and  as  freely  as  I  myself  could  do  if  living;  and  also 

^^  ^1  things  to  have  the  same  powers,  rights,  privileges,  bene- 

^^»  advantages  as  1  myself  have,  or  might  have  if  living,  in 

^U  and  any  contracts,  bargains,  agreements,  companies,  or 

^tU^P  compacts  to  which  I  am  now  or  may  become  a  party." 

^he  complainants  are  the  children  of  William  A.  Bradley, 

^^*»  mentioned  in  the  will,  and  were  all  living  at  the  date 

^f^^reof,  and  at  the  time  of  the  death  of  the  testator.    At  the 

^^e  of  filing  the  bill  they  were  respectively  six,  nine,  and 

^Urteen  years  of  age.    The  said  William  A.  Bradley,  jr., 

^^^  in  March,  1869,  and  since  then  A.  Thomas  Bradley  has 

^ted  as  the  sole  trustee  and  executor  of  the  estate.    No 
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divisioD  of  the  estate  of  the  testator  into  four  parts,  as  di- 
rected by  the  will,  has  ever  been  made;  nor  has  there  beeo 
any  allotment  of  the  several  shares  to  the  devisees  entitled 
thereto,  and  the  whole  property  has  remained  undivided 
and  in  common,  with  the  consent  of  all  the  beneliciariea 
William  A.  Bradley,  jr.,  left  a  last  will  and  testament, 
wherein  he  devised  all  his  estate  to  his  widow  for  life,  upoE 
condition  that  sach  devise  should  cease  upon  her  intermar- 
riage, and  in  that  event  she  should  take  the  same  interest 
which  she  would  take  had  he  died  intestate ;  and,  subject  to 
this  devise  to  his  widow,  he  devised  all  his  estate  to  such  ol 
the  complainants  as  might  be  living  at  her  death  or  inter 
marriage.  In  the  month  of  February,  1872,  she  intermarried 
with  the  defendant,  Christopher  C.  Wolcott.  Sidney  Y 
Edelin  died  without  issue  in  the  spring  of  1870,  and  Jean 
nette  H.  Linton  in  the  month  of  January,  1871,  also  with 
out  issue.  The  complainants  now  claim  that  by  reason  ol 
the  will  of  their  father,  and  the  marriage  of  their  mother, 
and  the  death  without  issue  of  their  aunts,  they  are  entitled 
to  three-fourths  of  the  estate  of  their  grandfather,  the  said 
William  A.  Bradley,  in  ad':litiou  to  the  one-fourth  devised  tc 
them  directly  by  his  will.  lu  explanation  of  the  right  whicli 
they  assert  under  the  will,  we  here  state  the  fourth  para 
graph  of  the  bill  in  the  abseoce  of  printed  briefs: 

<^4.  Your  orators  are  advised  and  charge  that,  under  th. 
true  construction  of  the  said  will  of  William  A.  Bradley,  th. 
division  of  the  estate  directed  to  be  made  was  to  take  plac: 
immediately  after  his  death,  and  the  part  or  share  of  thei 
father  was  to  be  received  by  him  immediately  upon  suoi 
division,  and  was  to  be  free  from  any  and  all  trusts  coh 
tained  in  said  will;  and  that  the  part  or  share  of  yoc 
orators  was  likewise  to  be  received  immediately,  and  was  1 
be  free  from  said  trusts,  and  that  the  power  of  the  trustee 
had  reference  solely  to  the  trust-estates  devised  by  said  wife 
to  said  daughters  of  the  testator  and  their  issue,  and  thsu 
upon  the  determination  of  said  trust-estates,  said  powe:a 
became  extinguished,  and  that  any  sale  or  disposition  of  an: 
part  of  said  trust-estates,  made  during  the  continuant 
thereof,  was  to  be  subject  to  the  trusts  of  said  will." 

It  also  appears  that  William  A.  Bradley  died  seized  9M2 
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posHesaed  of  oertain  mill  property,  situate  in  Georgetown, 
fronting  on  the  soath  bank  of  the  Ghesapeake  and  Ohio 
canal,  which  at  the  time  of  his  death  was  leased  to  the  de- 
fendant,  Mark  Yonng,  which  lease  was  afterward  renewed 
by  the  trustees  for  the  term  of  three  years  from  the  11th  day 
of  July,  1808,  with  a  privilege  of  renewal  for  two  mpre.    He 
was  also  seized  and  possessed  of  certain  other  property  ad- 
joining said  mill  on  the  west,  running  back  from  the  canal 
to  Water  street ;  and  also  wharf  property  between  said 
^ater  street  and  the  channel  of  the  Potomac  Biver,  all  of  which 
^as  under  lease  to  the  Cumberland  Goal  and  Iron  Gompa'ny, 
^^hich  had  subsequently  assigned  all  its  interest  in  said 
lease  to  the  Consolidation  Coal  Company,  which  was  the 
tenant  of  the  property  at  the  time  of  filing  the  bill.    In  June, 
^^71,  A.  Thomas  Bradley,  as  sarviving  trustee  under  the  will 
^f  William  A..  Bradley,  executed  a  conveyance  to  Mark  Young 
^f  the  mill  property,  as  also  the  property  adjoining  the  same 
^^  the  west,  and  also  a  water  lease,  together  with  the  privi- 
*^€r«  of  using  the  wharf  property  on  the  river,  for  the  consid- 
^i^tion  of  $13,900. 

It  Ib  averred  that  this  deed  was  procured  by  fraud  and  for 
^^  inadequate  consideration.    This  is  denied  in  the  answer 
"y  Mark  Young,  and  a  great  body  of  testimony  was  taken  on 
tihe^  points  by  both  sides  which  it  is  not  necessary  to  con- 
^der,  as  the  decision  turns  upon  the  effect  of  the  will,  and 
^ot  Upon  the  proofs.    The  complainants  adhere  to  the  propo- 
rtion that  the  sale  and  conveyance  are  null  and  void,  becanse 
^^  Power  of  sale  was  given  to  the  trustees  in  respect  of  the 
^ate  devised  to  their  father  or  in  respect  to  the  share  de- 
^^s«d  to  them,  and  that  the  power  of  sale  given  by  the  will 
^^  relation  exclusively  to  the  trust-estates  created  for  the 
^^IleAt  of  the  daughters,  and  that  the  death  of  these  without 
^^ne   had  extinguished  the  trust-estates  and  vested  the 
P^perty  thereof  in  the  complainants,  and  that  the  convey- 
^'^^se,  having  been  made  before  the  estate  was  divided  into 
^%  parts  as  directed  by  the  will  and  after  the  death  of  both 
daughters  without  issue,  was  void  for  want  of  power  in  the 
^'^^ving  trustee  to  execute  It. 

^e  justice  who  heard  the  case  at  the  special  term  decreed 
^t  the  sale  and  conveyance  by  A.  Thomas  Bradley,  sur- 
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viving  trustee  of  'William  A.  Bradley,  deceased,  to  the 
fendant  Mark  Yoang,  were  nail  and  void  by  reason  of 
want  of  power  and  authority  in  the  said  A.  Thomas  Bradl 
to  make  the  same.    On  appeal,  the  general  term  was  ana 
mously  of  the  same  opinion,  and  in  that  respect  confirm, 
the  decree  of  the  special  term. 

W.  D.  Davidge  and  Reginald  FendaU  for  complainanta 

Walter  S.  Cox  and  F.  W.  Janes  for  defendants. 


REPORT  OF  CASES 

DECIDED  BY 
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SDPBEHE  COURT  OF  THE  DISTRICT  OF  COLUMBIA^ 

AT  SEPTEMBER  GENERAL  TERM,  1876. 


3ERT   GRANT  vs.  JOHN  HOWARD,  CATHARINE 

OWARD,    HIS    WIFE,   AND    HORATIO    N.    GIL- 

ERT. 

In  Equity.— No.  3375. 

liere  a  party  to  an  agreement  for  a  conveyance  of  real  estate  requests 
he  deed  to  be  made  to  a  person  not  named  in  the  agreement,  and  ac- 
K>rdingly  the  conveyance  is  made  to  such  person,  who  refuses  it  on 
he  ground  that  there  is  an  outstanding  trust-deed,  and  that  he  will 
lot  take  the  title  thus  embarrassed,  no  further  tender  is  required  on 
he  part  of  the  owner  after  such  refusal. 

'here  the  trustee  in  such  deed  is  dead,  and  the  debt  secured  by  the 
icumbrance  has  been  paid,  and  the  deed  of  trust  has  been  released 
y  the  heirs  at  law  of  the  trustee,  the  owner  can  make  a  good  con- 
ey ance  of  the  property,  in  pursuance  of  a  contract  to  give  a  clear 
lUe,  without  going  into  a  court  of  equity. 


STATEMENT  OF  THE  CASE. 

ke  complainant  seeks  to  enforce  the  specific  performance 
contract  to  convey  to  him  or  his  assigns  square  No.  839, 
^ignated  on  the  plat  of  the  city  of  Washington,  in  the 
dct  of  Columbia.    The  contract  is  as  follows : 

[n  consideration  of  one  hundred  dollars,  ($100,)  the  re- 
D  of  which  is  hereby  acknowledged,  the  undersigned 
es  to  convey,  on  demand  of  Albert  Grant  or  his  assigns, 
in  thirty  (30)  days  after  date,  to  said  Albert  Grant,  or  to 
tssigns,  and  to  his  or  their  heirs,  with  full  covenant  of 
D  and  warranty,  the  following-described  land,  with  all  the 
movements,  privileges,  hereditaments,  and  appurtenances 
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thereauto  belongiDg,  viz,  square  specified  od  plat  of  the  city 
of  Washington,  District  of  Oolambia,  as  square  nnmbei 
eight  hundred  and  thirty-nine,  (839.)     [f  such  conveyan 
shall  be  so  demanded  and  executed,  the  said  Grant  shall  pa; 
the  undersigned  for  said  land  as  follows,  viz :  Twenty  thoa 
sand  dollars,  ($20,000,)  in  the  following  payments ;  two  thou 
sand  nine  hundred  dollars  within  thirty  (30)  days  from  th 
time  a  clear  title  can  be  given  to  said  square,  and  the  balani 
in  two  (2)  equal  payments  of  three  (3)  and  four  (4)  years  fro 
date,  said  payments  to  be  secured  to  the  undersigned  b; 
notes  drawing  six  (G)  per  cent,  interest,  payable  semi-ann 
ally,  with  a  deed  of  trust  upon  the  property.    Said  Grant 
to  assume  the  payment  of  a  note  dated  and  payable  to 
order  of  Thomas  Weaver,  three  years  from  date,  for  the  so 
of  six  thousand  dollars,  ($6,000,)  the  undersigned  paying  t 
interest  thereon  to  the  date  when  deeds  shall  be  exchang^^ 
between  the  parties  to  this  agreement. 

"HORATIO  N.  GILBERT, 

^^  Agent  for  John  Howard. 

(Dated :)  "  Washington,  D.  C,  November  13, 1871." 

By  the  terms  of  this  agreement,  executed  by  his  agent,  t' 
defendant,  John  Howard,  undertakes  to  give  the  compl&: 
ant,  thirty  days  after  the  13th  day  of  November,  1871,    ^i^tx 
demand,  a  conveyance  of  said  premises,  and  the  oompla^xi- 
ant  is  to  pay  the  sum  of  $20,000,  the  first  installment  witSB.:xii 
thirty  days  from  the  time  a  clear  title  can  be  given,  and  "tJise 
balance  on  a  note  of  $6,000  to  Thomas  Weaver,  and  in  t;'^^o 
other  equal  paymentis  of  three  and  four  years  fix>m  dote^ 
be  secured  by  a  trust-deed  upon  the  premises. 

The  complainant  avers  that  he  never  abandoned  the 
tract,  but  has  demanded  a  conveyance  in  porsoance  of  ti^  ^ 
same,  and  that  defendant,  Howard,  has  neglected  and  reftw»^ 
to  give  it. 

The  testimony  establishes  the  fact  that  the  oomplainM^^^ 
directed  and  requested  the  conveyance  of  said  square  to  b^  "^ 
made  to  John  P.  Newman,  who  wonld  pay  the  considezatioi^^^ 
specified  in  the  agreement,  and  who  wonld  execute  a  deec^^ 
of  trust  to  secure  the  payments,  as  stipulated  for.  A  deeC^^ 
was  accordingly  x^repared  and  executed  by  said  Howard  am 
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^ife,  aod  a  deed  of  trust  was  prepared  to  be  executed  by 
-Newman.  It  is  also  proved  that  the  conveyance  was  declined 
^^  the  part  of  Newman,  on  the  ground  that  there  was  an 
outstanding  deed  of  trust  on  the  square,  which  had  not  been 
^^leased  in  such  a  manner  as  to  enable  the  said  Newman  to 
^^^ke  a  clear  title.  The  circumstances  in  regard  to  the  trust- 
^eed  just  mentioned  are  these:  In  September,  1862,  the  de- 
^feudant,  Howard,  executed  a  deed  of  trust  on  this  land  to 
mry  Naylor,  to  secure  two  promissory  notes,  for  one  thou- 
dollars  each,  payable  to  the  order  of  Middleton  &  Beall. 
-^^^ylor  died  without  releasing  the  deed  of  trust.  The  debt 
ored  by  this  trust-deed  was  paid,  and  the  heirs  of  the 
executed  a  release  of  such  deed  of  trust.  The  deed 
in  the  usual  form,  to  the  trustee  and  his  heirs.  The 
"^Complainant  and  the  said  Newman  refused  to  receive  the 
^Conveyance  of  the  property  unless  the  release  was  decreed 
^y  a  judicial  proceeding  in  equity.  A  copy  of  the  deed  of 
'Ooriveyance  was  submitted  to  both  Grant  and  Newman,  and 
^t^^y  declined  to  receive  it,  alleging  that  a  release  by  the 
-Irs  of  Naylor  fails  to  make  a  clear  record  title. 
^Vhe  bill  was  dismissed  with  costs,  and  the  case  is  now  here 
appeal. 


\  P.  Cvppy^  for  complainant,  claims : 

X.  That  said  contract  binds  respondent  to  give  him  a  cleor 
^t^le  to  said  square,  and  the  deed  of  release  by  the  heirs  of 
^^*^ylor  fails  to  make  clear  the  record  title,  because — 

d.  There  is  no  record  evidence  that  the  parties  executing 
Bo.t3h  deed  of  release  are  the  heirsj  and  only  heirs^  of  the  deceased 
^^'•€gtee. 

£•  The  fact  that  said  parties  are  the  heirs,  and  only  heirs, 
^^  said  trustee  cannot  be  made  a  part  of  the  record  title,  ex- 
^^^pt  by  the  finding  of  a  court  of  record,  in  a  properly-insti- 
^^  ted  judicial  proceeding. 

c.  That  in  the  execution  of  said  contract,  by  its  terms,  the 
^^«t  act  eqjoined  is  the  execution  and  delivery,  or  tender,  of 
^  ^eed  by  respondent  to  complainant,  and  that  the  proof  con- 
clusively shows  that  no  such  deed  was  ever  tendered. 

A.  0.  Riddle  and  WUliam  A.  Melay  for  defendants. 
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Gabtter,  Ch.  J.;  delivered  the  opioion  of  the  coart : 

We  think  that  Grant  is  concladed  by  the  fact  that  he 
rected  the  deed  to  be  made  to  John  P.  Newman,  and  he  W  ^^^ 


not  be  heard  now  to  say  that  it  shonld  have  been  made 
himself.    The  deed  was  in  the  name  of  Newman  at  his  ft 
stance,  and  was  submitted  for  examination  to  Newman's  coik. 
sel,  and  it  was  Newman  who  undertook  finally  to  pay  tK^^ 
consideration  according  to  the  terms  of  the  contract 
complainant  has  therefore  no  just  right  to  expect  the  eqail 
ble  interposition  of  a  court  of  equity  to  enforce  the  perfou 
ance  of  a  contract  which  has  been  modified  in  this  respect 
the  consent  of  both  parties. 

The  defendant  Howard  undertook  to  perform  his  part     ^:^f 
the  agreement,  and  executed  a  conveyance.    A  question  an^< 
as  to  the  incumbrance  upon  the  property.    Counsel 
called  in  and  advised  with,  and  the  conveyance  was  dedia^ 
on  the  part  of  Newman,  for  the  sole  reason  that  there 
an  outstanding  trust-deed  upon  the  property  which  emb; 
rassed  the  title.    We^are  of  the  opinion  that  when  the 
veyance  was  refused  for  that  reason  no  further  tender 
required,  because  the  party  entitled  to  receive  it  assert::^34l 
that  he  would  not  take  the  title.    The  objection  to  the  <>ozi- 
veyance  had  no  legal  foundation.    The  debt  which  the  incnxKi* 
brance  secured  had  been  i)aid ;  and,  in  addition  tothis,itl:m0d 
been  released  and  extinguished  by  the  heirs  of  the  tmst^^e  f 
the  only  parties  who  could  rightfully  release  it.    Under  thiose 
circumstances  Grant  could  not  demand  that  they  shoulA  tS^ 
into  a  court  of  equity,  for  that  jurisdiction  could  give  no  DAore 
relief  than  the  proper  parties  had  already  conferred  witbont 
litigation  or  expense.    The  legal  title  could  not  have  tpeen 
made  more  perfect  by  any  court,  and  we  therefore  think  t^lidt 
the  decree  of  a  court  was  unnecessary. 

The  decree  below  is  affirmed. 
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LiCHAEL    KNOEDLER    vs.    WILLIAM    A.    MELOY, 
EXECUTOR  OF  ANNIE  O.  WORCESTER. 

AT  Law.— No.  12892. 

A  joinder  in  a  demurrer  to  a  declaration  prodaces  an  issne  of  law^ 
and  the  practice  in  regard  to  noticing  it  for  trial,  and  entering  it 
Qpon  the  calendar,  is  the  same  as  in  cases  in  which  there  is  an  issne 
of  fact. 

^  Where  there  is  an  issne  of  fact  as  well  as  of  law,  one  notice  will  he 
Bofficient,  if  the  canse  is  regularly  placed  upon  the  calendar. 

LI*  A  plea  of  the  statute  of  limitations  is  now  regarded  with  the  same 
nspeot  as  other  legal  defenses,  and  where  the  defendant  has  de- 
moired  to  a  declaration,  and  the  demurrer  overruled,  and  lesive  granted 
to  plead  "as  advised/'  and  a  plea  of  the  statute  is  accordingly 
filed,  it  is  irregular  to  strike  it  out  upon  affidavits  that  plaintifif  has  a 
good  cause  of  action. 

STATEMENT  OF  THE  CASE. 

Action  of  assampsit  commenced  on  the  first  day  of  Sep- 
-mber,  1874.  The  declaration  contained  fonr  counts:  the 
■^t^  second,  and  third  being  npon  three  several  promissory 
^tes  for  $1,000  each,  dated  16th  of  June,  1870,  and  payable  in 
^  nine,  and  twelve  months  ;  the  fourth  count  was  for  rent  in 
rrear.  The  defendant  demurred  to  the  first  three  counts, 
^d  plead  the  statute  of  limitations  to  the  fourth.  On  the 
^ch  of  November,  1874,  the  plaintiff  joined  issue  on  the  de- 
murrer, and  on  the  same  day  served  the  defendant's  attorney 
ith  notice  that  on  the  14th,  then  ensuing,  he  would  call  the 
^Qmrrer  up  for  argument.  On  the  28th  of  the  same  mouthy 
^  the  absence  of  defendant's  counsel,  the  plaintiff  obtained 
^^  order  of  the  court  overruling  the  demurrer.  The  case 
^d.  not  been  regularly  placed  upon  the  calendar  for  the  trial 
^  caoses  by  a  note  of  issue,  nor  had  notice  of  trial  been 
^ved  by  either  party  ten  days  before  the  commencement  of 
'^^  term.  Before  any  other  step  in  the  cause  was  taken,  on 
'^^  4th  day  of  December,  1874,  the  defendant  filed  a  motion 
^  Bet  aside  the  order  overruling  the  demurrer  for  irregu- 
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larity,  because  the  issue  of  law  bad  not  been  placed  upon  th< 
calendar  by  a  notice  of  ten  days  prior  to  tbe  commencemen 
of  the  term ;  the  said  motion  also  asked  for  leave  to  plead 
as  advised,  in  case  the  application  to  set  aside  for  irregolariti 
should  be  denied.  The  court  refused  to  grant  the  motion  u 
respect  of  the  irregularity,  but  did  set  aside  the  order  ovei 
ruling  the  demurrer  in  order  to  allow  the  defendant  to  plead 
and  accordingly  an  order  was  made  granting  the  defendan 
leave  to  plead  ^'as  advised,"  and  forthwith  he  interposed  ; 
plea  of  the  statute  of  limitations.  This  order  was  made  oi 
the  19th  day  of  December,  1874.  On  the  26th  of  the  Mm 
mouth  the  plaintiff  filed  certain  affidavits  in  regard  to  tb 
merits  of  his  cause  of  action,  and  thereupon  the  coortamendec 
the  order  of  the  19th,  and  struck  out  the  plea  of  the  statut 
of  limitations. 

The  7th  section  of  the  act  organizing  this  court  reads  a 
follows : 

^<And  be  it  farther  enacted,  that  all  issues  of  fact  triabl 
by  a  jury  or  by  tbe  court  shall  be  tried  before  a  single  justice 
when  tbe  trial  is  by  jury,  at  a  circuit  court;  and  when  th 
trial  is  without  a  jury,  at  a  circuit  court  or  special  term,  h 
sues  of  law  may  be  tried  at  a  circuit  court  or  special  term 
At  any  time  after  issue,  and  at  least  ten  days  before  th 
sitting  of  the  court,  either  party  may  give  notice  of  tria 
The  party  giving  the  notice  shall  furnish  the  clerk,  at  leaf 
four  days  before  the  sitting  of  the  court,  with  a  note  of  th 
issue,  containing  the  title  of  the  action,  the  names  of  th 
attorneys,  and  tbe  time  when  the  last  pleading  was  servec 
and  the  clerk  shall  thereupon  enter  the  cause  upon  a  calendi 
according  to  the  date  of  the  issue." 

Judgment  having  been  subsequently  rendered  for  plaintii 
the  case  is  brought  here  by  the  defendant  on  appeal,  and  I 
alleges  for  error  the  two  following  points : 

1st.  That  an  issue  of  law  cannot  be  brought  to  trial  exce] 
on  ten  days'  notice  previous  to  the  sitting  of  the  court,  an 
having  the  case  duly  placed  upon  the  calendar. 

2d.  Where  a  demurrer  is  overruled  with  leave  to  plea 
over,  the  court  has  no  discretionary  power  to  preclude  th 
party  from  any  lawful  defense  of  the  action. 

A,  8,  Worthington  for  plaintiff. 
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Win.  A.  Meloy  for  defendaut : 

The  plain  and  reasonable  construction  of  the  statute  places 
the  defense  of  limitations  on  exactly  the  same  footing  with 
^uy  other  defense,  however  meritorious,  and  this  was  at  the 
first  admitted  by  the  oourt-s  and  enforced  in  their  practice, 
fiabsequently  equitable  notions  crept  in,  and  so  far  influenced 
the  courts  that  they  first  divided  in  opinion  respecting  the 
<ner[torion8  character  of  the  defense,  tben  determined  that 
it  was  not  meiitorious,  but  technical,  not  worthy  to  be  favored  • 
'Wherefore,  since  they  could  not  abrogate  the  statute  by  clos. 
ing  the  door  absolutely  to  this  defense,  they  narrowed  the 
passage  in  every  possible  way,  and  distinguished  between  it 
And  other  defense  which  they  declared  as  meritorious.  In 
practice,  then,  when  the  suitor  by  any  default,  neglect,  or 
lailore  on  his  part,  lost  tbe  right  to  plead  and  soyght  restora. 
tion  through  the  grace  of  the  courts,  they  imposed  conditions 
^n  their  grant  of  favor,  and  allowed  him  to  plead  only  what 
^^oy  had  classed  as  meritorious  defenses.  This  exclusion 
^l>erated  only  when  the  party  was  in  default. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of   the 

^y  reference  to  the  statute,  it  is  clear  that  issues  of  law  are 
^t^e  subject  of  trial.  The  language  of  the  act  is,  *'  Issues  of 
*aw  may  be  tried  at  a  circuit  court  or  special  term.''  And, 
^Raiii,  "At  any  time  after  issue,  and  at  least  ten  days  before 
^^^    sitting  of  the  court,  either  party  may  give  notice  of 

It  is  also  provided  that  a  note  of  issue  shall  be  furnished 

^  the  clerk  in  order  to  enter  the  cause  upon  the  trial  calen- 

^^^y  and  this  is  plainly  as  applicable  to  issues  of  law  as  to  is- 

^^^-^  of  fact.    By  the  express  words  of  this  section,  therefore, 

^^  issue  of  law  can  only  be  tried  upon  a  notice  of  ten  days 

^^ore  the  term,  and  having  the  cause  regularly  placed  upon 

the  calendar  by  the  clerk.    This  is  in  exact  conformity  to  the 

p^ctice  prescribed  in  Rules  42  to  47,  inclusive,  which  were 

^^  force  at  that  time.    When  there  is  an  issue  of  fact  as  well 

^  of  law,  one  notice  will  be  sufficient,  and  of  course  it  will 

^^Uerally  be  expedient  to  have  the  demurrer  disposed  of  first. 

IGd 
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That  a  joinder  iu  demurrer  produces  an  issue  of  law  cannot 
now  be  a  matter  of  any  doubt,  and  the  practice  in  regard  to 
noticing  it  for  trial,  and  entering  it  upon  the  calendar  of  the 
court  where  the  cause  is  pending,  must  be  the  same  as  in  ca 
in  which  there  is  an  issue  of  fact.  Uule  47,  recently  adopted, 
as  far  as  it  contravenes  the  statute  in  this  respect,  is  inoper- 
ative and  void. 

The  record  in  this  case  shows  that  the  plaintiff  joined  issn 
to  the  demurrer  on  the  12th  of  November,  1874,  and  gave  f 
two  days'  notice  of  argument.    The  cause  had  never  been  en 
tered  on  the  calendar.    Upon  this  notice,  and  in  the  absen 
of  the  defendant,  the  plaintiff  obtained  the  order  of  the  oonr' 
overruling  the  demurrer.    We  think  the  plaintiff  could  no 
proceed  to  argument  or  trial  without  having  given  notice 
least  ten  days  before  the  sitting  of  the  court,  as  is  requi 
by  the  act  of  Congress ;  and  the  court  ought  to  have  set  th 
order  aside  for  this  irregularity.    The  point  is  not  of  practi 
importance  in  this  case,  for  the  court  below  set  the  ord 
aside,  and  allowed  the  defendant  leave  to  plead  as  advisees 
The  construction  we  have  put  on  the  statute  and  rules 
court  relate,  however,  to  an  important  point  in  practice,  whi 
ought  no  longer  to  be  left  in  uncerUiinty.    We  have,  the 
fore,  passed  upon  the  point. 

The  defendant,  having  obtained  leave  to  plead  without  a 
qualification  except  as  advised,  interposed  a  plea  of  the  a 
ute  of  limitations,  which  the  court  afterward  struck  out  n 
the  application  of  plaintiff,  and  upon  affidavits  furnished 
the  latter  explaining  and  sustaining  his  cause  of  act! 
The  law  of  the  District  of  Columbia  iu  respect  of  the  limi 
tions  of  actions  is  the  Maryland  act  of  April,  1715,  chap. 
Its  purport  is  that  all  actions  of  this  kind  shall  be  sued  wit 
three  years  from  the  time  the  right  of  action  acorued|  a 
^^  not  after."    The  decisions  in  Maryland  are  founded  on  m 
of  court  requiring  that  if  the  defendant  neglect  to  plead 
the  rule-day,  he  shall  not  plead  the  act  of  limitations  unl 
the  declaration  shall  be  amended.    There  is  no  such 
here,  and  the  decisions  are,  therefore,  not  in  point, 
decisions  are  also  inapplicable  to  this  case,  for  the 
that  defendant  was  not  in  default  for  want  of  a  plea. 

Terms  are  sometimes  imposed  upon  a  defendant  as  a  cond^  ' 
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tion  of  relieviDg  him  from  the  consequences  of  his  owd  neg- 
lect.    A  demurrer  which  goes  to  the  substance  of  the  action 
aud  apon  which  issue  has  been  joined  ought  not  to  place  a 
party  who  interposes  it  on  the  same  footing  with  one  who 
has   taken  no  care  to  comply  with  tiie  rules  of  court.    If 
the  decision  upon  the  demurrer  is  against  him,  he  ought  not 
to  be  precluded  afterward  from  any  lawful  defense  he  may 
have  in  bar  of  the  action.    The  plea  is  now  regarded  with 
the  same  favor  as  other  defenses.    The  ancient  prejudices 
have  passed  away,  and  the  prevalence  of  judicial  opinion  ia 
now  in  favor  of  a  just  and  reasonable  construction  of  the 
statute.    The  Supreme  Court  of  the  United  States  have  sanc- 
tioned this  doctrine  perhaps  more  clearly  than  any  other  tri- 
hanal. 

In    Clemenson  vs.  Williams,  8  Cranch,   72,  Chief-Justice 

Marshall  declares  that  '*  the  statute  of  limitations  is  entitled 

^  the  same  respect  with  other  statutes,  aud  ought  not  to  be 

^^plained  away."    In  Bell  vs.  Morrison,  1  Pet.,  351,  the  lan- 

Srnage  of  the  court  is  still  more  expressive,  Mr.  Justice  Story 

^^yingthat "  it  is  a  wiseand  beneficial  law,  not  designed  merely 

to  rs^ise  a  presumption  of  payment  of  a  just  debt  from  the 

laps^  of  time,  but  to  afford  security  against  stale  demands 

^ft^X"  the  true  state  of  the  transaction  may  have  been  for- 

^ott^n^  or  be  incapable  of  explanation,  by  reason  of  the  death 

^^  i^moval  of  the  witnesses."    To  the  same  effect  are  McClury 

^-   JSiUiman^  13  Pet.,  270,  and  United  States  vs.   Wilder ^  la 

^«^11.,  254. 

^lie  expediency  and  justice  of  the  act  of  limitations  are 
'^^'^^  generally  recognized,  and  the  authority  of  decisions  dis- 
^^^^ant  with  its  policy  have  been  greatly  impaired.  The 
P'^^^ent  ease  comes  within  the  express  language  of  the  opinion 
^^  -BfeW  vs.  Morrison,  for  here  the  party  who  made  the  notes, 
^^^  upon  whose  estate  they  are  sought  to  be  charged,  is  ''  in- 
^^ liable  of  explanation  by  reason  of  her  death.'' 

^Ve  think  the  court  should  have  permitted  the  plea  to 
^^^nd.  The  judgment  must  therefore  be  reversed,  and  all 
proceedings  in  the  case  set  aside  from  and  after  the  joinder 
^^  Oemnrrer. 


On  a  qaestion  whether  the  grantor  in  a  deed  was  insane  at  the  tin 
ezeoated  it,  the  chancellor  may  properly  rely  upon  the  verdict 
Jary  to  whom  the  question  had  been  referred  when  the  evidei 
▼olnminous  and  conflicting  in  character. 

STATEMENT  OF   THE  CASE. 

The  bill  in  this  case  alleges  that  the  complainants  an 
only  heirs  at  law  of  Hannah  Speakman,  deceased,  who 
intestate  in  the  Government  Insane  Asylum  in  the  Di£ 
of  Columbia,  on  or  about  the  13th  day  of  March,  1872 ; 
chat  Hayes  Speakman,  her  husband,  died  May  28, 1870; 
the  said  Hannah  Speakman  became  insane  in  1860;  tha 
continued  to  have  lucid  intervals  until  1864,  when  they  cc 
altogether.;  that  during  her  life-time  she  was  seized  in 
simple  of  a  certain  piece  of  land  in  the  Distiict  of  Colai 
consisting  of  about  five  acres,  near  Piuey  Branch  ;  that  oi 
8th  day  of  September,  1868,  and  while  the  said  Hai 
Speakman  was  insane,  the  said  Hayes  Speakman  and  th 
fendant,  James  W.  Reddlck,  well  knowing  that  the 
Hannah  Speakman  wa^  of  unsound  mind  to  an  extent 
rendered  her  incapable  of  entering  into  a  contract^  proc 
her  to  sign  and  acknowledge  a  deed  purporting  to  co 
the  said  real  estate  to  the  said  James  W.  Beddick. 
neither  the  said  Hannah  Speakman,  nor  her  heirs,  nor 
other  person  for  her  or  for  them,  has  ever  received  any 
sideration  for  said  land,  purporting  to  be  conveyed  by 
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or  possession  of  the  property,  and  au  account  of  the  rents 
od  profits.  The  defendants,  Beddick  and  wife,  filed  their 
usurer,  denying  that  Hannah  Speakman  became  insane  in 
$60  or  that  she  received  no  consideration  for  the  lot  con- 
d>~ed  to  Reddick,  and  aver  that,  as  the  wife  of  Hayes  8peak- 
».n,  she  did  receive  consideration.  And  the  said  Seddick 
^Died  that  he  knew  the  said  Hannah  Speakman  was  of 
^^^onad  mind  to  an  extent  that  rendered  her  incapable  of 
I  tiering  into  a  contract ;  denies  that  her  signature  to  said 
'^<l  and  acknowledgment  thereof  were  procured  save  by 
means  and  for  a  valuable  consideration ;  and  they  deny 
the  said  Hannah  Speakman  was  insane  at  the  time  of 
-^eating  said  deed,  and  aver  that  they  were  bona  fide  pur- 
^  ^^«ers,  for  a  valuable  and  full  consideration,  without  notice  of 
^^bility. 

"S^be  plaintiffs  filed  replications  to  the  answers.  Evidence 
^•^  taken  before  an  examiner,  and  at  the  hearing  the  chan- 
^llor  directed  the  issue  as  to  the  sanity  of  Hannah  Speak- 
^^n  at  the  time  she  executed  and  acknowledged  said  deed  .to 
^  tried  by  a  jury.  The  trial  was  had,  and  the  jury  found  that 
^e  was  sane.  At  the  final  hearing,  the  court  was  of  the  opin- 
^U  that  Hannah  Speakman  was  sane  at  the  time  of  executing 
^\d  deed,  and  passed  a  decree  accordingly,  and  dismissed  the 
^ill  as  to  the  defendants  Beddick,  from  which  decree  the 
plaintiffs  api)ealed. 

The  testimony  was  voluminous  and  contradictory  on  the 

^nestion  of  insanity,  and  the  court  in  general  term  held  that 

the  chancellor  might  properly  rely  upon  the  verdiqt  of  the 
Jury  in  favor  of  sanity,  as  the  evidence  was  conflicting  in 

its  character. 
The  decree  was  affirmed. 

0.  2>.  Barrett  for  plaintiff. 

M.  Langhorn  and  8.  B.  Band  for  defendants. 
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€RESWELL  AND  OTHERS,  COMMISSIONERS  OFT! 
FREEDMAN'S  SAVINGS  AND  TRUST  COMPAi 
VS.  ROBERT  WILLIAMS  ET  AL. 

In  Equity.— No.  4118. 

The  coram issioners  of  the  Freedman's  Savings  and  Trost  Company, 
poioted  in  parsaance  of  the  act  of  Congress  of  Jane  20, 1874,  may 
tain  a  suit  in  their  own  names  to  foreclose  a  mortgage  to  the  t^ 
company,  to  secnre  a  loan  of  money  for  which  the  company  hel^ 
promissory  note  of  one  of  the  parties. 

STATEMENT  OF  THE  CASE. 

This  bill  was  filed  to  foreclose  a  mortgage  made  and  deliver 
on  the  3d  day  of  January,  1870,  by  W.  Y.  Fendall,  trustee,  : 
Robert  Williams,  and  Adele,  his  wife, whereby  they  conv^ 
to  the  Freedman's  Savings  and  Trust  Company  certain  i 
estate  in  the  city  of  Washington,  to  secure  said  trust  o< 
pany  the  payment,  on  demand,  of  the  sum  of  $9,000,  in  wli 
amount  the  said  Robert  Williams  was  indebted  to  the  tr 
<5ompany,  and  for  which  he  had  given  his  promissory  noi 
payable  on  demand,  with  interest.  The  bill  represents  tt 
only  the  sum  of  $2,500  had  been  paid  on  said  note,  and  tt: 
a  prior  incumbrance  on  the  same  property,  for  the  benefit 
H.  D.  Cooke  and  others,  had  been  fully  paid,  but  had  ner' 
been  discharged,  and  that  part  of  the  mortgaged  premisa 
had  been  conveyed  to  Alexander  R.  Shepherd  subsequent: 
to  the  date  of  the  mortgage  in  this  case,  and  that  said  She^ 
herd's  rights  are  subordinate  thereto.  The  bill  prays  tht 
the  mortgage  may  be  foreclosed,  &c. 

The  defendants,  Robert  Williams,  A.  R.  Shepherd,  aud  E 
D.  Cooke,  demur  to  the  bill,  on  the  ground  that  the  plaintifi 
have  no  right  to  maintain  the  same,  and  are  not  proper  pa 
ties. 

The  complainants  are  the  commissioners  appointed  by  tl 
trustees  of  the  trust  company,  in  pursuance  of  the  act  ( 
Congress  of  June  20,  1874.  (18  Stat,  at  Large,  p.  129.)  Th 
is  an  act  amending  the  charter  of  the  Freedmaji's  Saving 
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-a^nd  Trast  Oompany;  and  the  seventh  section  contains  the 
provisions  material  in  considering  the  demurrer  ,and  reads  as 
lollo'ws  : 

**  TlVhenever  it  shall  be  deemed  advisable  by  the  trustees 
of  83,id  corporation  to  close  up  its  entire  business,  then  they 
Btia.ll  select  three  competent  men,    ♦    ♦    ♦    to  be  approved 
^y    the  Secretary  of  the  Treasury,  to  be  known  and  styled 
<^onciinissioners,  whose  duty  it  shall  be  to  take  charge  of  all 
tlxo  property  and  effects  of  said  conpany,  close  up  the  princi- 
pal and  subordinate  branches,  collect  from  the  branches  all 
t'Ho    deposits  they  have  on  hand,  and  proceed  to  collect  all 
^^nas  due  said  company,  and  dispose  of  all  the  property  owned 
^3"  ^^id  company  as  speedily  as  the  interests  of  the  corporation 
viire,  and  to  distribute  the  proceedsamong  the  creditors ^ro 
,  according  to  their  respective  amounts,  ♦    ♦  ♦  and  when- 
^^^xr  said  trustees  shall  file  with  the  Secretary  of  the  Treas- 
^^^"  a  certified  copy  of  the  order  appointiu  g  said  commission- 
and  they  shall  have  executed  the  bonds  and  taken  the 
aforesaid,  then  said  commissioners  shall  be  invested 
^^-^li  the  legal  title  to  all  of  said  property  of  said  company 
^*^    the  purposes  of  this  act,  and  shall  have  full  power  and 
^'^trliority  to  sell  the  same,  and  make  deeds  of  conveyance  to 
^^^  and  all  of  the  real  estate  sold  by  them  to  purchasers.'' 

lit  is  contended  by  the  parties  demurring  that  the  com- 

^^^sioners  cannot  maintain  this  suit  in  their  own  names, 

^t  that  the  bill  should  have  been  filed  in  the  names  of  the 

^|^t*poration,  the  Freedman's  Savings  and  Trust  Oompany. 

"^  t^e  court  below  entered  a  decree  sustaining  the  demurrer, 

^^d  the  complainants  brought  the  case  here  on  appeal.    The 

^^neral  term  reversed  the  decree  appealed  from,  on  the 

^t'^oand  that  the  act  amending  the  charter  had  been  accepted 

^J^  the  incorporators,  who  were  also  the  trustees  of  the  com- 

t^Hny ;  and  that  the  provisions  of  the  statute  furnished  the 

^^oiinissioners  with  the  right  to  bring  the  suit  in  their  own 

^ame.    The  title  to  the  mortgage  was  transferred  with  the 

^H>n8ent  of  the  corporation  to  the  complainants,  and  they 

tkiay  therefore  properly  maintain  this  bill.    The  decree  was 

^eversedj  the  demurrer  overruled,  and  the  case  sent  back, 

x^ith  leave  to  the  defendants  to  plead  or  answer. 
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Enoch  Totteuy  for  plaintiffs,  cited : 

School  District  vs.  Wood^  13  Mass.,  198;  Overseers  vs. 
Birdsally  1  CoweOi  2G0,  note;  Supervisors  vs.  Siimp^on,  4 
Hill,  136;  iSitrer  vs.  CummingSy  7  Wend.,  182;  Palmer  vs. 
Varidenberg^  3  Wend.,  196;  Board  ofPublio  Works  vs.  Mayor j 
dx.j  of  Washington^  MS,;  Hodgson  vs.  Dexter ^  1  Granch,  345; 
Overseers  vs.  Overseers^  18  Johns.,  418 ;  Kennedy  vs.  OibsoHy 
8  Wall.,  498 ;  Banfc  vs.  J?aiiAr,  14  Wall.,  383^;  Banfc  vs.  JTea- 
neefy,  17  Wall.,  19. 


TTiZZiaTii^.  Coo&  for  defendants. 
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IV. 
V. 


W'llL.LIAM    E.    CLARK   vs.    THE    PRESIDENT    AND 
J3XRECTORS  OF  THE  NATIONAL  METROPOLITAN 

At  Law.— No.  12481. 

X-  ^o  negligence  will  be  impaled  to  the  holder  of  a  check  upon  a  bank 
:fbr  the  payment  of  money,  if  he  demands  payment  on  the  day  fol- 
lowing that  in  which  he  received  it. 

9 

-^X-  XF  the  holder  of  a  bank-check  nnreasonably  delays  in  presenting  it, 
24ud  in  the  mean  while  the  bank  fails,  the  loss  will  be  his,  and  not 
t^bat  of  the  drawer. 

Xf  payment  of  a  bank-check  is  refnsed,  and  the'holder  retains  it  in  his 
T>o88eBsion,  and  delays  in  communicating  notice  of  non-payment  to 
t.Le  drawer,  and  the  bank  fails,  the  loss  ought  to  fall  upon  the 
Izfcolder. 

•A.  bank-check  roust  be  presented  for  payment,  like  a  bill  of  exchange, 
V»efore  the  drawer  can  be  sued. 

"X^be  holder  of  a  bank-check  will  discharge  the  drawer  if  it  appears 
t.hat  the  latter  has  sustained  any  icgury  by  the  delay  or  negligence  of 
t»he  former. 

STATEMENT  OF  THE  CASE. 

^Lis  action  was  brought  to  recover  the  sum  of  $3,509, 
^^'bl^ih  the  plaiDiiff  claimed  to  have  deposited  in  the  bank  of 
"tliG  defendant.  The  cause  was  tried  by  consent  before  the 
^^i^f  justice  without  a  jury.  The  facts  proved  at  the  trial 
^Pl>^ar  to  be  as  follows : 

C>u  the  19th  of  Sept^ember,  1873,  the  plaintiff,  residing  and 
^^iug  bnsiness  in  Washington,  D.  C,  had  on  deposit  in  the 
^^^^hiugton  City  Savings-Bank  the  sum  of  $3,599. 

^^Q  that  day  he  arranged  with  the  cashier  of  the  defend- 

^^'t:   to  transfer  this  deposit  to  the  defendant.    He  drew  his 

^l^^^ck  on  the  savings-bank  in  favor  of  the  defendant  for  the 

'^l^ove  sum.     It  was  thereupon  credited  to  him  as  a  cash 

^^I>08it  on  the  books  of  the  defendant  in  an  account  marked 

^I)ecial  account,"  and  a  similar  entry  was  made  in  a  pass- 

^^^^^>k  furnished   by  defendant   to  the   plaintiff.    On    Sat- 

^^^'^ay,  the  20th  of  September,  and  the  day  after  the  check 

^^9  deposited,  its  payment  was  demanded  of  the  savings- 

^^tik  by  the  defendant,  and  was  refused.    No  written  notice 

^^  its  non-payment  was  given  to  the  plaintiff,  but,  on  the  fol- 
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lowing  Weduesday,  the  24th  of  September,  the  plaintiff'a 
cashier,  book-keeper,  and  general  agent,  one  Strickland,  wa&» 
in  the  defendant's  bank  between  II  o'clock  a.  m.  and  1  o'cloclc:^ 
p.  m.,  and  was  verbally  noti&ed  by  the  paying-teller  of  the  non 
payment  of  the  check,  and  requested  to  give  a  ch^k 
sqnare  the  plaintiff's  accoant,  and  he  commanicated  the  in^ 
formation  to  the  plaintiff  about  5  o'clock  p.  m.  of  the  sam 
day.    The  savings-bank  closed  its  doors  and  stopped  pa, 
ment  about  noon  on  Thursday,  the  25th  of  September.    F 
three  or  four  days  before  that  time  and  up  to  the  hour  of  su 
X)ension  they  were  paying  all  checks  presented  at  their  con 
ter,  and  could  have  paid  this  check  if  it  had  been  presen 
The  check  is  still  in  the  hands  of  the  defendant. 

Judgment  being  entered  for  plaintiff,  the  defendant 
pealed. 

A.  0,  Riddle  and  Framis  Miller  for  plaintiff: 

The  brief  for  the  appellant  does  not  touch  the  case  in  haHimcJ. 
Its  references  apply  to  the  case  of  a  check  taken  for  collecti^:>  n, 
and  we  think  the  learned  counsel  misapprehended  the  law-^  In 
regard  to  the  collection  of  checks. 

1st  The  holder  of  a  bank-check  is  bound  to  as  great  if  sciot 
greater  diligence  as  the  holder  of  a  bill  of  exchange  or  prooa- 
issory  note.  (3hitty  on  Bills,  433  and  386,  note,  I,  337;  ^t^^oTj 
on  Promissory  Notes,  sec.  493 ;  The  Mohawk  Bank  vs.  Bw^o^' 
erick  &Roicell^  10  Wend.,  304;  Barker  vs.  Aiidersoiiy  21  We«:»<i'» 
372 ;  Barbishire  et  al.  vs.  Parker,  6  East,  3;  The  Mohawk  B^^^ 
vs.  Brodericky  13  Wend.,  133;  Oough  (j&  Herring  vs.  Staat^',  ^^ 
Wend.,  549. 

2d.  But  in  the  case  at  bar  the  check  was  presented     ^" 
Saturday,  and,  as  the  defendant  says,  payment  was  refu^^^^ 
The  bank  was  known  to  be  ex[)erieucing  a  "run"  of  uib^^* 
ampled  severity  and  duration,  but  the  defendant,  instead  ^^ 
immediately  notifying  the  plaintiff  and  giving  him  an  opp^^" 
tunity  to  collect  his  money,  waits  four  days,  during  wtii^** 
time  the  bank  was  honoring  all  checks,  and  then  gives  *^^ 
notice.    By  any  fair  construction  of  law  this  was  not  **  reas^^' 
able  notice."    After  such  notice  the  plaintiff  would  certain'/ 
be  entitled  to  the  same  time  for  collecting  his  own  cheeky  ^' 
it  had  been  returned  to  him,  that  any  other  holder  of  it  wouW 
have  been,  to  wit,  the  whole  of  the  next  day;  but  the  bau* 
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failed  at  noon  of  that  day.  Moreover,  if  the  plaintiff  could  have 
collected  the  money  from  the  savings-bank  after  the  notice, 

<iyortior%  the  bank  could  have  done  so,  as  it  had  contracted. 

If  the  bank  could  collect  it,  it  should  have  done  so;  if  it  could 

not,  the  plaintiff  could  not. 
3d.  But  notice  to  Stricklaud  was  not  notice  to  the  plaintiff, 

an  less  Strickland  had  authority  from  Clarke  to  draw  checks, 

of  which  there  is  no  proof  whatever. 

TValter  8.  Cox  for  defendant : 

The  question  of  law  presented,  upon  the  facts  found  by  the 
court,  is  whether  the  defendant  was  guilty  of  laches  in  the 
preaontment  of  the  plaintiff's  check  for  payment  and  giving 
notice  of  its  dishonor. 

The  holder  of  a  bank  check  is  not  bound  to  exercise  the 

^s^iiio  diligence  in  demanding  payment  and  giving  notice  as 

is  required  in  regard  to  promissory  notes  and  bills  of  exchange 

The  drawer  of  the  check  is  considered  the  principal  debtor  to 

the  bolder,  and  is  not  discharged  by  any  laches  of  the  latter, 

iu  the  particulars  mentioned,  unless  actual  loss  results  from 

it.      Thus,  if  the  bank  still  remains  solvent,  payment  need  not 

^ave  been  demanded  for  months.    The  question  of  prompt- 

i^e^a  is  only  material  where  the  bank  became  insolvent  after 

the  giving  ot  the  check.    In  that  case,  it  must  appear  that 

the  check  was  presented  within  a  reasonable  time.    And  its 

presentment  within  business  hours  of  the  day  after  it  was 

'^^^^ived  is  sufficient,  though  the  bank  may  have  closed  its 

^oors  meanwhile.    (See  Story  on  Promissory  Notes,  sec.  402 

^  ^«^.)    In  this  case  there  can  be  no  question  about  diligence 

^^  presenting  the  check,  for  it  was  presented  on  the  day  after 

^^*  receipt,  and  five  days  before  the  stoppage  of  the  bank. 

The  same  general  principles  apply  to  the  notice  of  non-pay- 

'^^tit    If  such    notice  had    been    given    on    Monday,  its 

^^fl3.ciency  could  not  have  been  disputed  on  the  score  of 

Promptness,    It  was  given  on  Wednesday,  when  the  bank 

^^s  still  solvent,  at  such  an  hour  that  plaintiff  had  twenty- 

^^'ir  hoars'  time  within  which  to  take  the  check  himself  and 

^Uect  it.    It  was  not  the  work  of  thirty  minutes  to  do  so. 

-^^icl  by  the  finding  of  facts,  it  appears  that  if  presented  at 

^^y  time  before  noon  of  the  next  day,  after  notice  was  received, 

^^  ^OQld  have  been  paid.    How  can  it  be  held,  then,  as  a  con- 
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closioD  of  law,  that  the  loss  of  the  money  was  the  result      of 
defeDdant*4  laches  f    If  not,  it  is  not  lesponsible. 

That  the  notice  to  the  plaintifTs  ageut  was  sufficient,  ctcse 
Story  on  Prooiissory  Notes,  sec  307. 

Mr.  Jastice  3fAc Arthur  delivered   the  opinion  of  '^Ise 
court: 

A  jury  x;is  waived  in  this  case,  and  a  statement  of  ^l3e 
facts  proved  at  the  trial  has  been  made  by  the  eonrt. 

It  appears  the  coort  foand  the  fact  to  be,  that  the  cho<:k 
in  question  was  presented  the  day  after  it  was  received,  axxd 
payment  refused.    It  is  now  well  settled  that,  in  respe^ 
to  a  check  on  a  banker,  no  negligence  can  be  imputed  to  t.lie 
holder  if  he  demands  payment  on  the  dsiy  following  that    in 
which  he  received  it.    According  to  this  rule,  the  defendant 
used  all  the  dispatch  and  diligence  required  by  the  law  io 
regard  to  the  matter  of  presentment,    in  Deemer  vs.  Brott^   ; 
1  MacA.«  3j0  ;  this  court  decided,  that  if  the  holder  of  ft 
check  delays  in  presenting  it,  and  in-mean  time  the  bank  fAl^ 
the  loss  will  be  his,  and  not  that  of  the  drawer.    By  an  appli- 
cation of  the  same  principle  it  ought  also  to  be  held  that  if 
payment  is  refused,  and  notice  is  not  given  t^  the  drawer, 
and  if  the  holder  retain  possession  of  the  check  and  mea^' 
while  the  banks  fails  the  loss  should  also  fall  upon  the  hol- 
der.   In  the  case  under  consideration  it  is  stated  that  tt>^ 
savings-bank  did  not  close  its  doors  for  three  day  after  w,^^ 
refusal,  and  during  that  period  was  paying  all  checks  preeeot^'^ 
at  its  counter,  and  would  have  paid  this  check  if  it  h^^ 
been  presented.    If  the  twit  of  dishonor  had  been  commocP''^' 
ted  to  the  plaintiff  on  the  day  when  pi^yment  was  demande^^ 
or  on  the  one  following,  it  would  have  aflforded  a  reasooal^^ 
opportunity  to  make  arrangements  for  the  protection  of  ^*^^ 
deposit.    A  bank-check  is  said  in  many  of  the  cases 
resemble  a  bill  of  exchange.    Harper  vs.  Andemn,  21  WeadP-  '^ 
372 ;  Detner  vs.  BroKn^  I  Mac  A.,  350 ;  Cruger  vs.  ArwMnm^j^ 
3  Johns.  Cases,  5 ;  Boekm  vs.  Sterling,  7  T.  1L,119,  where Lo^^*^ 
Kenyon  said  that  the  same  rules  apply  to  both. 

It  is  therefore  necessary  that  the  check  should  be  preeei^' *^ 
ed  for  payment,  like  a  bill,  before  the  drawer  can  be  8a^»^* 
Indeed  tbey  are  not  due  at  all  until  (tayment  is  demand^^' 
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The  drawer  of  a  bill  of  exchange  is  entitled  to  notice  of  pro- 
seotment  and  non-acceptance  or  non-payment ;  and  the  same 
principle  is  applied  to  the  drawer  of  a  check  when  the  latter 
seeks  to  protect  himself  from  the  laches  of  the  holder.  In 
Oough  vs.  StaatSy  13  Wend.,  549 ;  the  old  supreme  court  of 
New  York  said :  "The  general  rule,  as  laid  down  in  Murray 
vs.  Judakj  6  Gowen,  400,  is  recognized,  that  a  check  is  not 
due  from  the  drawer  until  payment  had  be^u  demanded  from 
the  drawee  and  refused  by  him ;  and  that,  as  between  the 
holder  and  the  drawer,  a  demand  at  any  time  before  suit  is 
brought  is  sufficient,  unless  it  appears  that  the  drawee  has 
Jdikdj  or  the  drawer  ha^  in  sotne  other  manner  sustained  injury 
bythedday.^  And  the  same  court,  in  Barker  vs.  Anderson^ 
decided  that  an  action  does  not  lie  on  a  bank-check  against 
the  drawer  until  after  notice  of  presentment  and  non-pay- 
ment. 

It  is,  therefore,  a  recognized  principle  that  the  maker  of  a 

^Qk-cbeck  and  of  a  bill  of  exchange  stand  in  a  position  of 

liability  that  is  quite  similar,  and  that  the  holder  of  such 

mstrnmenta  will  discharge  the  drawer  if  it  appear  that  the 

Matter  has  sustained  any  injury  by  his  delay  or  negligence. 

^  the  present  case  the  demand  was  made  on  Saturday,  but 

Notice  was  not  given  until  Wednesday  of  the  following  week, 

*nd  even  then  only  verbally,  to  the  book-keeper  or  general 

^^Qt  of  the  plaintiff,  who  happened  to  be  in  the  defendant's 

^^nk  on  that  day,  and  be  communicated  the  information  to 

"^  plaintiff,  after  banking-hours,  in  the  evening.    Next  day, 

^Ooiitnoon,  the  savings-bank  closed  its  doors  and  suspended 

^/>8iness.    There  can  be  no  doubt  that  the  laches  which  occa- 

^iooed  the  loss  is  to  be  imputed  to  defendant.    Good  faith 

'^^Oired  that  notice  should  at  once  be  given  to  the  plaintiff. 

^  I'cin  was  made  upon  all  the  banks,  and  it  was  a  period  of 

^^^'^^t  financial  embarrassment.    Under  these  circumstances 

^^  delay  in  giving  notice  of  the  non-payment  of  the  check, 

^^^  the  loose  and  irregular  manner  in  which  it  was  commu- 

^^^ted,  indicate  very  great,  if  not  gross,  negligence  on  the 

^^^t  of  the  defendant.    The  loss  then  occasioned  must  be 

^^Oe  by  it    Without  expressing  an  opinion  as  to  whether 

^^  defendant  made  the  check  its  own  in  the  first  instance, 

^^  all  think  that  plaintiff  is  entitled  to  judgment. 

Judgment  affirmed. 
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SETH  DBIGGS  vs.  JOSEPH  DANIELS. 
In  Equity.— Na  2609. 

L  No  appeal  will  lie  from  ao  order  denyiiig  a  motion  not  involving  'Ci^lio 
merits  of  the  action. 

n.  Where  a  motion  is  made  for  the  delivery  of  certificates  to  the  pile's. :sQt- 
ift's  solicitor,  which  were  deposited  with  the  clerk  of  the  coor'C?  ^7 
an  agreement  of  the  parties,  and  the  motion  is  denied,  no  appeal  ^^'"iU 
lie  from  snch  refusal. 

STATEMENT  OF  THE  CASE. 

Motion  to  dismiss  appeal. 

The  sait  was  brought  to  recover  among  other  things,  oer- 
tain  certificates  of  award  made  by  the  late  Venezuelan  co  m- 
mission,  amonnting  at  par  to  $25,000.  In  the  course  of  tlio 
proceedings  $20,000  of  these  certificates  were  deposited  vnth 
tbe  clerk  of  the  court,  and  it  was  also  stipulated  by  the  coai^- 
sel  on  both  sides  that  the  defendant  shonld  deposit  the  t"^^ 
maining  $5,000  of  certificates  and  pay  $1,000  in  money  t;o 
tbe  plaintiif  or  his  solicitors  within  fifteen  days  thereafter. 

The  stipulation  concluded  in  the  following  words : 

"And  the  plaintiff  agrees  that,  upon  this  being  done,  tt^^ 
case  shall  be  entered  *  settled  by  agreement  between  the  p»-*' 
ties,^  and,  further,  that  the  $25,000  of  Venezuelan  certificate^ 
shall  be  held  by  the  court  subject  to  any  claim  to  be  m 
upon  them  by  the  administrator  de  bonis  non  of  John  Clark: 
estate,  or  the  assignee  or  creditors  of  that  estate,  or  M 
Miller ;  such  claims  to  be  presented  within  thirty  days  afl^^ 
such  payment." 

After  the  certificates  had  been  fully  deposited,  and  mo 
than  thirty  days  having  transpired,  and  no  claims  haviiP^ 
been  presented  by  the  administrator  or  creditors  of  theClar' 
estate,  or  by  Mrs.  Miller,  the  plaintiff's  counsel  moved  tl^-^ 
court  for  an  order  directing  the  delivery  of  such  certificate^ 
to  his  solicitor  of  record.    The  motion  was  overruled,  fro^^ 
which  this  appeal  was  taken  by  the  defendant. 
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B.  F.  ButleTj  of  Massachusetts,  and  B.  2).  Mmsetfj  for 
plaintiff: 

The  plaintifT  contends  that  the  only  fair  constraction  of 
the  above  stipalation  is  that  the  claims  to  be  made  against 
the  certificates  were  to  be  filed  in  this  case,  were  to  be  di- 
rected specifically  to  the  certificates  referred  and  deposited, 
and  that  in  defaalt  of  the  presentation  of  such  claims,  the 
coart  Bhonld  have  ordered  the  delivery  of  the  certificates  to 
the  plaintiff. 

Jatnes  0.  Payne  for  defendant. 

By  the  CoUBT : 

The  order  appealed  from  determines  no  question  involving 
the  merits  of  the  action.  The  refusal  to  deliver  the  certifi- 
cates is  an  intermediate  proceeding,  and  its  regularity  can 
^^  come  before  ns  for  review  on  an  appeal  from  the  final 
jadgrment  or  decree. 

^^6  appeal  must  therefore  be  dismissed. 
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JULIA  E.  BRICK,  EDWARD  D.  WHITE,  AND  JAME 
HOW,  EXECUTORS  OF  JOSEPH  K.  BRICK,  PLAIN 
IFFS,  VS,  SAMUEL  R.  BRICK  AND  THE  WASHIN 
TON  GASLIGHT  COMPANY,  DEFENDANTS. 

In  Equity.— No.  3625. 

I.  A  suit  in 'equity  was  brought  in  this  court  against  non-resident 

ant§,  who  bad  been  appointed  coUectors  of  an  estate  in  New  York,  pe  v^  ^ 
ing  proceedi  ngs  to  set  aside  the  will  of  a  testator.  There  had  been.  :ks( 
service  upon  such  defendants  except  by  advertisement  in  a  city  n^-^v^. 
paper,  nor  had  they  entered  any  appearance  in  the  suit:  HELD,t^}M.«it 
the  decree  rendered  therein  was  not  binding  upon  the  execatorB  -Co 
whom  letters  testamentary  issued  after  the  will  had  been  sostaiii^Mi 
by  the  New  York  court  of  appeals. 

II.  Where  B  declared  that  he  was  holding  certain  stock  for  the  benefit  of 

his  brother,  and  made  an  affidavit  to  that  effect  for  the  purpose  of 
being  relieved  from  a  tax,  which  otherwise  he  would  have  be^s^ 
obliged  to  pay  for  the  stock ;  when,  in  point  of  fact,  he  bad  pnrohaso^ 
and  paid  for  the  stock  himself,  and  it  stood  in  the  books  of  the  coiV 
pany  in  his  name,  and  he  retained  possession  of  the  certificate  then^~ 
for  until  his  death,  his  bad  fnith  in  this  respect  is  not  sufficient  '^^ 
create  a  trust  or  claim  of  title  on  the  part  of  such  brother. 

III.  He  who  sets  up  a  claim  to  property  of  any  kind  must  establish  h.^^ 
own  right.    If  he  has  no  right  in  himself,  it  matters  not  what  declik^ 
ation  may  have  been  made  to  others  by  the  party  to  whom  it  does 
fact  belong,  especially  where  there  has  been  nodelivery  of  possoasioi 

sItatement  of  the  case. 

The  bill  iu  this  case  states  that,  od  the  29th  of  September:^ 
1864,  Joseph  K.  Brick  purchased  through  his  brother,  Sa 
uel  E.  Brick,  two  hundred  and  fifty  shares  of  Washingto: 
Gas-Light  Company  Stock,  and  paid  therefor  five  thousao 
two  hundred  and  fifty  dollars;  that,  on  the  6th  day  of  OctC^^ 
ber,  1864,  a  certificate  for  the  said  shares  of  stock  was  r© 
larly  issued  to  him ;  that  the  widow  of  the  said  Joseph 
Brick,  who  is  one  of  the  plaintiffs,  personally  knows  that  tim  ^ 
purchase  was  made  as  alleged;  that  the  said  certificate c^^ 
the  shares  of  stock  was  retained  in  the  possession  of  the  sai^ 
Joseph  K.  Brick  during  his  lifetime,  was  found  among  tli^ 
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it3  of  his  estate  after  his  death,  aud  retarued  in  the  in- 
tory  filed  by  the  executors  in  the  surrogate's  court  of 
^8  Gouuty,  New  York,  in  1868 ;  that  this  stock  was  pur- 
sed by  Joseph  at  the  instance,  and  for  the  purpose  of 
Dg  Samuel  iu  some  matters  of  business  he  bad  with  the 
1  gas-light  company,  and  not  for  the  purpose  of  specu* 
on;  that  Samuel  promised  to  defend  Joseph  from  loss  by  . 
sou  of  such  purchase,  and  that  Joseph  from  time  to  time 
ke  of  the  said  stock  as  the  property  of  the  said  Samuel, 

that  Samuel  never  did  pay  for  the  same,  nor  enter  into 
'  contract  with  Joseph  during  his  life-time,  nor  with  bis 
resentatives  since  his  death,  to  pay  for  the  same ;  that,  on 

3d  of  July,  1865,  Joseph  returned  the  said  stock  as  his 
|>erty  in  his  scheilule,  or  tax  list,  and  on  the  5th  of  May,  ' 
6,  in  order  to  get  rid  of  the  payment  of  the  tax  assessed 
reon,  said  stock  proving  unproductive,  made  oath  that 
1  stock  belonged  to  said  Samuel,  and  was  held  by  him, 
eph,  for  SamuePs  use,  and  that  said  Samuel  made  the 
>e  statement  to  the  officers  of  the  Washington  Gas-Light 
upany ;  and  that,  on  the  25th  of  July,  1866,  the  said  Joseph 
le  a  similar  affidavit  concerning  said  stock  ;  that  Samuel 
^te  to  Joseph  in  May  and  December,  1866,  about  said 
:ik,  which  letters  are  exhibited,  and  that  in  fact  Joseph 
er  parted  with  said  stock  to  Samuel,  but  concluded  to 
p  it,  and  did  keep  it  until  his  death, 
^hat  Joseph  died  in  August,  1867 ;  that  in  January,  1871, 
ouel  filed  a  bill  in  this  court,  praying  that  the  said  gas- 
it  company  might  be  enjoined  from  allowing   the  said 
c^k  to  be  controlled  by,  or  transferred  to,  the  representa- 
&8  of  said  Joseph;  that  said  cause  was  so  proceeded  with 
^t  the  injunction  prayed  was  ordered,  and  an  acjcount  taken 
t;he  auditor,  all  of  which  proceedings  were  coram  nonjudice 
i  void ;  that  the  representatives  of  said  Joseph  have  since 
E>lied  to  said  gas-light  company  for  the  dividends  upon 
^  stock,  and  for  permission  to  transfer  the  same,  but  that 
'<!  company  refused  to  grant  said  application,  because  it 
Heves  itself  to  be  restrained  from  so  doing  by  the  said  injunc- 
^o,  setting  up  and  alleging,  as  does  the  said  Samuel,  that 
Q  title  to  the  said  stock  and  to  the  dividends  accrued  thereon 
^  been  determined  by  the  decree  made  in  said  case. 
17  D 
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The  bill  prays  that  Samael  B.  Brick  may  be  enjoined  fr^^^^ 
setting  ap  any  claim  to  said  stock  or  the  dividends  aocrcs-^^ 
thereon ;  that  he  be  ordered  to  dismiss  his  bill  in  the  forocm^i 
case;   that  said  gas-light  company  be  ordered  to  pay 
plaintiff  all  the  accmed  dividends  on  the  said  shares  of 
and  to  transfer  the  same  to  them  on  its  books,  and  for  gi 
eral  relief. 

The  answer  of  Samnel  B.  Brick  denies  that  Joseph  p 
chased  on  the  29th  of  September,  1864,  through  him,  U 
hundred  and  fifty  shares  of  stock  of  the  Washington  Gr 
Light  Company,  and  avers  that  on  the  date  mentioned 
purchased  himself,  and  on  his  own  account,  five  handY*i^»c 
shares  of  that  stock,  and  paid  for  them  with  his  check  on  t.l>6 
Manufacturers  and  Mechanics'  Bank  of  Philadelphia.     Ttme 
answer  further  states  that  the  respondent  was  well  acqnaio  t^Ki 
with  the  afi'airs  of  the  gas-light  company;    felt  sure  tli^ 
its  stock  would  rise  considerably  in  value;  was  very  aii:ac- 
ions  to  purchase  all  that  he  could,  and,  not  having  the  monej' 
that  he  could  devote  to  that  purpose,  he  applied  to  his  brotlk^r 
Joseph  for  a  loan ;  that,  upon  the  faith  of  a  letter  from 
brother,  informing  him  that  he  could  raise  the  money  for  hi 
at  seven  per  cent.,  he  bought  the  five  hundred  shares ;  th 
his  brother  loaned  him  $5,250,  and  that  he,  respondent, 
the  purpose  of  securing  the  payment  of  the  loan  and  with  t1 
perfect  understanding  that  he  could  redeem  the  stock  at  ai 
time,  by  paying  the  money  loaned  with  interest,  caused  tl 
certificate  for  two  hundred  and  fifty  shares  of  the  stock  p 
chased  by  him  to  be  made  out  in  the  name  of  his  broths 
that  he  never  made  any  promise  to  save  his  brother  from  1(^ 
on  said  stock ;  that  there  could  be  no  loss  to  him,  said  stoc^^ 
being  in  his  hands  simply  as  collateral  to  the  loan  made 
respondent ;  that  his  brother  had  no  object  to  assist  respom 
eut  in  any  matters  of  business  with  the  said  gas  compaim 
but  on   his    account,  and  for  interests  out  of   which 
realized  a  profit,  was  desirous  to  have  his  name  appear  up 
the  books  of  the  company  as  a  stockholder;  that  his  brottm^^ 
always  spoke  of  the  stock  as  belonging  to  respondent;  mar^^ 
affidavit  to  that  fact  on  two  occasions,  and  directed  respoo^' 
ent  to  inform  the  officers  of  the  gas-light  company  that  wS^^ 
two  hundred  and  fifty  shares  of  stock  appearing  in  his  nai^^ 
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npoQ  the  books  of  the  company  were  Dot  his,  but  held  by  him 
for  respoDdent;  that  these  statements  and  affidavits  were 
made  in  good  faith,  and  for  no  imrpose  of  fraud  or  conceal- 
iBent;  that  respondent  never  offered  to  purchase  the  said 
stock,  but  did  offer  to  redeem  the  same  from  his  brother  dur- 
ing his  life-time,  and  after  his  death  from  his  personal  repre- 
Bentatives. 

The  answer  of  the  gas-light  company  shows  that  the  com- 
pany know  nothing  more  about  the  title  to  the  stock  than 
appears  upon  its  books,  but  admits  that  it  was  notified  by 
Samael  B.  Brick  that  the  stock,  though  appearing  in  the 
name  of  Joseph  K.  Brick  upon  its  books,  was  in  point  of 
fact  held  by  said  Joseph  for  and  on  account  of  said  Samuel ; 
^inits  that  it  has  refused  to  pay  the  dividends  or  allow  the 
stock  to  be  transferred  to  plaintiff,  because  it  is  restrained 
from  so  doing  by  the  order  of  this  court. 

The  proofs  show  that  Joseph  K.  Brick  paid  for  the  two  hun- 
dred and  fifty  shares  of  Washington  gas-light  stock  in  contro- 
versy, and  that  such  stock  stands  in  his  name  on  the  books  of 
the  company,  and  that  he  received  dividends  upon  said  stock 
^P  to  the  time  of  his  death,  which  occurred  in  August,  1867. 
The  plaintiffs  are  the  executors  of  the  last  will  of  said  Joseph 
K.  Brick,  and  in  that  capacity  are  in  possession  of  the  certifi- 
cate of  said  stock,  and  that  the  same  have  never  been  as- 
^^^ned  or  transferred  to  any  one.    It  also  appears  that  the 
^^fendant  lodged  a  caveat  against  the  will  of  his  brother, 
^Q  said  Joseph,  and  a  final  decision  was  not  attained  in 
^hat  controversy  until  the  month  of  April,  1872,  when  the 
^^id  will  was  fully  admitted  to  probate.    Pending  the  pro- 
Codings  on  the  caveat^  collectors  of  the  estate^  for  the  time 
^ing,  were  appointed   by  the   probate  court   for  Kings 
County,  in  the  State  of  New  York,  and  the  defendant,  Sam- 
^^1  B.  Brick,  in  the  month  of  January,  1871,  filed  his  bill  in 
^uity  in  this  court  against  the  said  collectors  and  the 
Washington  Gas- Light  Company,  in  which  the  said  Samuel 
^  Brick  set  up  that  two  hundred  and  fifty  shares  in  said 
S^d  company,  standing  in  the  name  of  said  Joseph  K.  Brick,  in 
fact  belonged  to  him,  and  said  Joseph  K.  held  them  only  as 
'Purity  for  a  certain  sum  of  money  lent  by  him  to  said 
S^mael  R.,  seeking  to  redeem  the  same,  and  praying  for  an 
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iujuQCtion  to  restrain  the  transfer  of  them  b^'  the  said 
lectors,  for  a  settlement  of  his  mortgage,  and  for  the  trai 
fer  of  the  stock  to  him.    This  cause  was  proceeded  in  and  a 

decree  rendered  according  to  the  prayer  of  the  bill  there<^ 

After  the  will  of  the  said  Joseph  E.  had  been  sastaioed 
the  judgment  of  the  court  of  appeals  of  New  York,  lett 
testamentary  were  granted  to  the  complainants,  who  the] 
upon  filed   their  bill  in  this  court,  claiming  the  stock  as  t 
property  of  the  estate  of  Joseph  K.  Brick,  and  seeking 
have  the  inj  unction  in  the  former  case  set  aside,  and  a  deci 
authorizing  them  to  transfer  the  stock  to  the  heirs  of 
estate. 

The  evidence  to  show  title  in  the  complainants  consists         5n 
the  certificate  of  stock  issued  by  the  gas  company  to  Jos^y^h 
K.  Brick  for  two  hundred  and  fifty  shares  of  their  capitis! 
stock,  dated  October  6, 1864,  at  $21  per  share,  making  $5,^00, 
which  he  paid  by  his  cl^eck  of  even  date  with  the  certifies*' t^- 
That  the  certificate  had  never  been  transferred,  and  '^^^^s 
found  by  complainants  among  the  papers  of  their  testator, 
and  had  been  embraced  in  the  inventory  of  the  estate  in    t^tie 
year  1868.    The  following  letter  from  Joseph  K.  to  Saiixi:»<5l 
R.  Brick,  and  the  answer  thereto,  show  the  nature  of   fcto® 
correspondence  and  declarations  of  the  parties  between  the***' 
selves  as  affecting  title  to  the  stock. 

"  Brooklyn,  May  5, 1866, 
"  Dear  Brother:  If  you  remember,  some  year  and  a  h^^* 
ago,  when  I  got  the  Washington  gaslight  stock,  I  took     ** 
to  give  you  strength  in  the  company,  which  was  the  fac^*'* 
Now,  there  is  a  State  law  in  this  State  that  gives  assesso: 
power  to  assess  all  stocks  owned  outside  of  the  State,  to  tl 
full  amount,  at  the  same  rate  as  real  estate,  which  is  aboi 
3^  per  cent. ;  at  that  rate  you  see  what  little  advantage 
would  be  for  me  to  hold  stocks  outside  of  the  State.    Noi 
this  has  been  got  hold  of  by  our  assessors,  and  I  made  tl 
above  statement  to  set  them  aside.    I  told  them  it  stood 
the  books  in  my  name,  but  I  held  it  for  your  benefit,  which 
80,  as  I  should  never  have  bought  under  any  other  circai 
stances. 
"Now,  I  want  you,  as  soon  as  you  receive  this,  to  advii 
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the  president  aud  secretary  that  such  is  the  case,  aud  it*  they 
write  from  here  to  know  auything  aboat  the  matter  to  say 
so,  or  pay  no  attention  to  them. 

"  In  the  mean  time  I  will  give  you  a  poicer  of  attorney  to  sell 
or  t<ike  it  to  your  self  as  I  need  the  funds  very  much  in  my  busi- 
nessj  and  must  raise  some  money  at  once, 

^''J^lease  let  me  hear  from  you  what  it  is  worth  in  your  mar- 
^^L  I  cannot  afford  to  hold  it  as  1  want  money  badlyy  and 
that  pays  nothing, 

^^  I  liope  you  will  lose  no  time  about  writing  to  tlie  secretary 
or  president^  as  the  case  may  be. 

*'  I  have  been  hoping  to  come  on  before  this,  bat  have  been 
too  unwell.  •  •  #  # 

"Yours,  &c., 

"JOSEPH." 

Answers  to  foregoing, 

"Philadelphia,  May  7,  1866. 

**  Dear  Brother:  Yonr  letter  at  hand ;  all  parts  noted ; 

^'le  regard  to  the  stock ;  you  say  it  pays  nothing ;  yon  mis- 

^^t^.    If  yon  have  not  received  a  dividend,  it  is  certainly 

str^jjg^.  I  got  one  on  February  17,  8100  per  share,  or  5  per 

eeot,    I  saw  your  cUeck  for  $250 ;  however,  if  you  have  not 

''^^^ived  it,  send  me  your  order  to  receive  it  for  you  at  once, 

^^O.  I  will  forward  it  to  you,  or  if  you  don't  wish  to  keep  the 

^^^ok,  I  will  try  and  raise  the  money  aud  take  it  off  of  your 

*^^T\^g,    If  you  so  conclude,  advise  me  at  once,  that  I  may 

^^"^^a  little  time  to  raise  t  he  money.    Alfred  and  Joe  can 

^Q  some  of  it,  if  they  can  sell  their  5.20  bonds. 

**  Or,  I  will  do  this :  I  will  take  the  stock,  allow  you  7  per 

:.  interest  from  the  time  you  gave  your  check,  deducting 

^*^^  dividend  February  1 ;  that  is,  if  you  have  received  the 

^^'^e;  if  not,  you  give  me  your  order  to  receive  it  in  your 

I^^^<5e  as  your  attorney.    Then  I  will  stand  thus :  Nineteen 

Months'  interest,  at  7  per  cent.,  $581.12 ;  stock,  $5,250 ;  total 

^^<K5k  and   interest  less  the  $250  dividend,  $5,581.12,  or, 

^itib  the  February  interest,  $5,831.12.    You  will  observe  I 

**^Ve  calculated  the  interest  upon  the  whole  amount,  $5,250.  • 

^^  There  has  not  been  any  sales  of  stock  for  some  time,  and 
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no  bids  that  I  know  of.    I  called  at  my  broker's  to-day;  ■na.^ 
said,  ^  I  can  sell  it  readily,'  but  did  not  name  a  price,  as  it        ^b 
seldom  in  the  market.     I  did  hear  Biggs,  the  banker     ^mn 
Washington,  bought  210  shares  at  $22  per  share.    I  think         ^t 
is  worth  much  more  than  that,  particularly  should  we  get  o   ^^Kur 
bill  through  for  the  increase  of  capital ',  but  Congress,  as  ymmmzzMVi 
know,  is  uncertain.    I  will  give  them  notice  at  Washingtc^^  :», 
as  you  desire,  that  the  stock  is  mine,  but  held  by  you  or 
your  name.    If  you  conclude  to  take  my  offer,  state  how  ma 
days  before  you  want  the  money.    If  I  conclude  to  keep 
stock,  I  will  have  to  sell  same  others;  I  may,  however,  (tl 
is,  if  you  let  me  have  it  upon  the  terms  stated  above,)  ra 
the  money  for  a  short  time,  and  sell  out  in  lots,  and  ther^»^ 
make  a  few  dollars ;  I  want  to  place  it  to  suit  myself.    I 
to  Wilmington  to-morrow  with  drawing  and  specification^, 
extend  their  works.    We  shall  want  twenty  retorts,  clay — ft 
benches,  of  five  each — with  everything  new  ;  I  have  laid 
work  out. 

"  S.  E.  BRICK- 


"  Sunday,  May  i: 
"  Dear  Brother  :  You  wrote  me  the  other  day  in  a  gwc^mr^at 
hurry  about  your  stock,  and  I  answered  at  once ;  since  wks  m.cii 
time  I  have  not  heard  from  you  whether  it  met  with  your    ^ap- 
probation or  not.    You  will  let  me  know,  as  I  don't  wisks.       to 
keep  parties  waiting.    I  have  the  Wilmington  exteusion. 
"  Your  brother, 

"  SAMUEL-^ 


The  following  is  also  a  passage  extracted  from  one  of  S^t-Qi- 
ael's  letters,  dated  December  16, 1866 : 

<<  Brother  Joe  :  You  scolded  me  at  one  time  pretty  lioxd 
about  that  Washington  gas  stock.  Now  what  will  you  C^^ke 
for  it — clean  out?    Let  me  know." 

The  testimouy, further  shows  that  Samuel  B.  made    the 
{purchase  of  the  stock  in  his  brother's  name,  and  witti    bis 
money,  for  $20  per  share,  and  next  day  charged  Joseph   ^ 
$21  per  share. 

On  the  other  hand,  Samuel  B.  Brick  introduced  testimoiij 
tending  to  show  that  the  money  used  in  the  purchase  of  tlia 
stock  was  advanced  to  him  by  Joseph  K.  as  a  loan,  aud  that 
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?rtificate  was  taken  iu  the  uame  of  the  latter,  simply  as 
irity  therefor.  He  also  relied  upon  the  sabpeqaent  acts 
e  parties  with  respect  to  this  stock.  The  proofs  show, 
»at  any  coutradiction,  that  in  July,  1865,  Joseph  K. 
:  made  returu  to  the  assessors  of  the  State  of  New 
of  his  personal  property,  and  iu  that  return  included 

0  of  the  Washington  Gas  Light  Company  bonds,  and 
assessed  accordingly,  as  appears  from  an  extract  of  tax- 
20th    ward,  Brooklyn,  1865.    In    May,  1866,  Joseph 

oath  that  the  statement  so  made  by  him  in  July,  1865, 
ncorrect,  and  that  he  was  erroneously  assessed  for  that 
to  the  amount  of  $5,000,  which  error  arose  from  his 
\g  inserted  in  said  statement  $5,000  stock  held  by  him 
is  brother ;  that  he  has  no  pecuniary  interest  in  said 
K).  and  had  made  the  affidavit  to  have  the  error  corrected, 
correction  asked  for  was  made  accordingly, 
lis  is  the  matter  referred  to  in  the  letter  of  the  5th  of 
,  1866,  from  Joseph  to  Samuel,  which  is  given  iu  full  in 
former  part  of  this  statement. 

:her  declarations  of  Joseph  K.  were  also  given  in  evi- 
:e,  made  to  strangers  to  this  record,  for  the  purpose  of 
nog  that  he  held  said  stock  in  trust  for  the  defendant, 
oel  E.  Brick  ;  but  the  depositions  would  swell  this  state- 
t  beyond  the  limits  of  a  brief  report,  and  sujQ&cient  has 

1  stated  for  the  purpose  of  illustrating  the  decision, 
cause  is  now  in  the  general  term  upon  an  appeal  from 
tree  in  favor  of  the  complainants. 

ysepk  H,  Bradley  for  complainants : 

bere  is  no  question  of  law  in  the  case,  other  than  this : 
loose  and  idle,  or  even  positive,  declarations  to  a  third 
-y  be  evidence  sufficient  in  a  contest  between  two  par- 
te control  the  acts  and  declarations  of  the  parties  inter 
^nd  to  discredit  those  acts  and  declarations  f 
^'e  think  the  law  is  clear,  and  perfectly  consistent  with 
(on  and  common  sense,  that  such  evidence  is  wholly  in- 
icient  to  control  the  proofs  exhibited  by  such  acts  and 
arations,  and  that  the  chancellor  was  light  in  the  decree 
uade. 
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le  definition  of  estoppel  inpaisj  falls  little  short  of  it,  and  is 
it;itled  to  the  greatest  significance  in  deciding  the  rights  of 
ifcirties  in  this  contest.  Gratz  vs.  Beatea,  9  Wright,  495 ;  Jlft7- 
i&^€>re  vs.  Miltimore^  4  Wright,  156 ;  BrcMle  vs.  Broomfieldj 

V>'atts,  474 ;  Evaiis  vs.  Draw^  12  Harris,  62  ;  Hill  et  al.,  vs. 
i^i^yy  7  C,  331 ;  McMahon  vs.  McMahon^  1  Harris,  380. 

GDhe  court  had  jurisdiction  in  the  former  case,  and  its  de- 
therein  cannot  be  attacked  in  these  proceedings.  The 
company,  one  of  the  defendants  in  that  case,  has  its  habi- 
i.t;ioD  within  the  jurisdiction  of  the  court  and  was  amenable 
>  its  process,  and  the  shares  of  stock  could  only  be  trans- 
irred  npon  its  books.  The  general  and  well-settled  rule  of 
\^r  ia  such  cases  is,  that  when  the  proceedings  are  collater- 
lly  drawn  in  question,  and  it  appears  upon  the  face  of  them 
bat  the  subject-matter  was  within  the  jurisdiction  of  the 
ourt,  they  are  voidable  only.  The  errors  and  irregularities^ 
f  any  exist,  are  to  be  corrected  by  some  direct  proceeding, 
itlier  before  the  same  court  to  set  them  aside,  or  in  an  ap- 
ellate court.  Thompson  vs.  Tolme^  2  Pet.,  163;  Voorhies 
**•  Xhe  Bank  of  tlie  United  States^  10  Pet.,  475 ;  Decatur  vs. 
^^ulding^  14  Pet.,  599 ;  ComegysYS.  The  State,  10  Gill  &  Johns., 
^^^9  &u.;  Home  vs.  Wiles,  12  Giil  &  Johns.,  338. 

^Ir,  Justice  Wylie  delivered  the  opinion  of  the  court: 

^he  controversy  in  this  case  is  over  the  title  to  two  hundred 
•O  fifty  shares  of  the  Washington  Gas-light  Company's  stock, 
^^^ph  K.  Brick  and  Samuel  R.  Brick  were  brothers ;  the  former 
^^^ident  of  Brooklyn,  New  York,  and  the  latter  of  the  city  of 

^^^Liugton.  In  1864  the  stock  was  bought  by  Samuel  R, 
"^oli,  with  money  obtained  from  his  brother,  Joseph  K. 
"^^li,  and  the  certificate  was  issued  in  the  name  of  the  party 
^  '^^bom  the  money  was  furnished,  was  delivered  to  him, 
^^  remained  in  his  possession  through  his  life-time,  and  is 
■^^^'^  in  the  possession  of  his  executors,  the  complainants  in 
^^^  cause. 

tu  1867  Joseph  K.  Brick  died,  and  in  1871  Samuel  R. 
*^icik  iustitnted  a  suit  in  equity  in  this  District  against  the 
^**i^cnal  representatives  of  the  former,  setting  up  his  claim 
^  ^^«  equitable  owner  of  the  stock  in  question,  on  the  ground 
•■^^t  it  had  been  bought  for  him  by  his  brother,  and  offering 
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to  pay  the  amount  of  its  cost  in  1864,  with  interest  from  th 
date.  Bat  sach  personal  representatives  were  non-residei 
and  the  only  service  of  process  made  upon  them  was  by  a 
vertisement  in  a  newspaper  of  this  city. 

A  decree  pro  confesso  was  taken  for  default  of  defendan 
appearance,  which  was  subsequently  made  absolute,  and  t 
title  of  the  stock  was  thus  decreed  to  be  in  Samuel  B.  Brie 

The  object  of  the  present  suit  is  to  enjoin  the  said  Sami 
K.  Brick  from  setting  up  any  claim  to  the  stock  in  questi 
under  that  decree,  for  the  reason  that  the  defendants  in  t 
suit  were  not  subject  to  the  jurisdiction  of  the  court,  and  tl 
the  notice  by  publication  was  a  nullity. 

The  defendant,  by  his  answer,  claims  not  only  that  the  c 
cree  so  obtained  is  conclusive  in  his  favor,  but  that,  in< 
pendently  of  that  decree,  he  is  the  equitable  owner  of  I 
stock. 

We  are  of  the  opinion  that  the  decree  in  question  is  of 
validity  as  to  the  complainants  in  the  present  suit.  Tl 
were  non-residents  themselves  ;  had  in  their  own  possess 
the  title  of  the  stock  in  the  fo[m  of  a  certificate ;  were  sen 
with  no  process ;  had  entered  no  appearance  to  the  suit,  a 
were  in  all  probability  totally  ignorant  that  any  proceed! 
of  the  kind  liad  been  instituted.  It  would  be  a  violation 
the  first  principles  to  hold  them  bound  by  such  a  decree. 

Upon  the  facts  as  proved  we  are  of  opinion  that  the  men 
with  which  the  stock  was  purchased  in  1864  wa«  the  men 
of  Joseph  K.  Brick,  and  that  the  certificate  of  stock  was 
sued  in  his  name  and  delivered  to  him,  and  is  now  in  t 
hands  of  the  executors  of  his  will. 

The  evidence,  it  is  true,  shows  that  he  made  the  purchs 
on  the  recommendation  and  through  the  agency  of  1 
brother,  and  that  on  several  occasions  Joseph  K.  Brick  < 
clared  that  he  was  holding  the  stock  for  bis  brother's  bene 
and  even  made  affidavit  to  that  effect  for  the  purpose  of 
ing  relieved  from  a  tax  which  otherwise  he  would  have  in 
obliged  to  pay  for  the  stock. 

But  such  declarations  alone  are  not  sufficient  to  creat 
trust,  for  the  reason  that  the  stock  had  been  bought  with  I 
own  money,  and  there  was  no  delivery  of  it  by  means  of 
assignment  or  any  form  required  in  law  to  establish  an  e: 
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cated  dooatioQ.    It  is  not  the  case  of  the  delivery  of  property 
to  one  party  in  trust  for  another,  where  it  would  be  bad  faith 
in  the  former,  and  a  fraudulent  appropriation  of  what  was 
not  his  own,  to  repudiate  the  trust.    He  who  sots  up  a  claim 
to  property  of  any  kind  must  establish  his  own  right.    If 
he  has  do  right  in  himself,  it  matters  not  what  declaration 
may  have  been  made  to  others  by  the  party  to  whom  the 
property  does,  in  fact,  belong.    If,  for  the  purpose  of  avoid- 
ing  taxation,  the  latter  deny  that  he  is  owner,  and  asserts 
that   some  other  is  owner  of  property  which  he  has  bought 
with  liis  own  money,  and  the  possession  whereof  he  retains, 
and  tlias  obtains  exemption  by  imposing  upon  the  officers  of 
the  Grovernment,  he  subjects  himself  to  the  penalties  of  the 
law  provided  for  such  cases,  but  his  bad  faith  is  no  founda- 
tion for  a  claim  of  title  on  the  part  of  any  one  else. 
I^ecree  affirmed. 
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LEANOEE  M.  BLACK. 

At  Law.— No.  10S88. 

I.  All  contracts  for  services  generally,  in  procaring  legislation,  are  t^^  .^c^i^ 

from  public  policy,  and  it  is  the  duty  of  courts  so  to  declare. 

II.  But  contracts  which  provide  for  compensation  in  consideration  of  j^^  •^^  ^' 

ticular  service  to  be  rendered,  such  as  the  collection  of  evidence,  ^—  '^* 
preparation  of  papers,  or  the  delivery  of  arguments  in  support  ^-^  "^  * 
claim,  are  legitimate  everywhere. 

III.  A  contract  whereby  the  parties  agree  to  pay  any  claim  of  a  Belc 
in  Congress  for  service  rendered  by  him  in  securing  the  paymem 
the  claim  (where  legislation  is  required  for  the  payment  of  theclift*^ 
is  void,  as  against  public  policy. 

STATEMENT  OF  THE  CASE. 

The  plaintififs  are  attorneys  at  law,  and  bring  this  acti< 
to  recover  tbe  amount  of  a  contingent  fee  for  prosecutiO; 
claim  against  the  Government  in  pursuance  of  an  agreeiD' 
with  defendants  to  pay  them  twenty -five  per  cent,  of  the  si 
which  they  might  collect.    Tbe  contract  is  in  writing,  and 
set  forth  in  the  opinion  of  the  court.    On  the  trial  of  t 
cause  before  the  chief  justice,  several  exceptions  were  talc 
by  the  defendants,  which  were  not  considered,  as  the  ct 
was  decided  upon  the  simple  ground  that  the  contract 
illegal,  as  being  against  public  policy.    The  exception  on 
point  is  based  upon  that  part  of  the  charge  of  the  court 
low  to  the  jury  which  is  in  the  following  language: 

"Again,  it  is  urged  by  the  defendant,  as  I  understand  fc^^^ 
character  of  their  case,  that  the  contract  was  vicious  ia    ^  '^ 
inception  and  void  in  the  law;  that  it  incorporated  into    ^^ 
as  an  inseparable  part  of  it,  a  provision  for  the  corruption^    ^^ 
a  member  of  Congress,  and  that  this  virus  poisoned  €:1»^ 
whole  contract  under  the  law,  and  that  it  is  invalid ;  and  tbd^ 
the  plaintiffs  may  not  predicate  a  right  to  receive  upon  it,  ^^ 
a  right  to  recover  a  reasonable  compensation  for  services 
rendered  under  it.    This  peculiarity  of  that  contract  mak^^ 
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stioQ  oue  for  discrimiuatiou.  The  member  of  Con- 
luded  to  here  is  not  a  party  to  this  controversy  un- 
is  a  party  to  this  contract.  He  is  referred  to  in  it, 
3  compensation  for  something  is  provided  for  by  it. 
)  contract  subsists  between  other  parties,  as  remarked 
K)unsel  when  this  feature  of  the  case  was  presented, 
irt  reiterate  now  to  you,  if  you  find  that  these  parties 
jdly  entered  into  a  contract  with  each  other,  in- 
;  the  undertaking  on  the  part  of  the  plaintiffs  in  the 
enter  upon  a  process  of  corruption,  or  to  pay  the  re- 
)f  corruption  on  the  part  of  a  legislator  in  connection 
le  subject  of  this  labor,  then  it  would  vitiate  the  entire 
;t,  and  could  not  be  euforced.  And  it  is  the  opinion 
M>urt  that  the  vice  would  be  carried  over  and  fastened 
he  services  rendered  under  the  contract,  so  that  even 
3r  performed,  within  the  limitations  of  the  contract 
ider  its  rule  and  obligation,  could  not  be  recovered 
I  of  the  suit  upon  the  contract. 

tbeforeyou  come  to  a  conclusion,  gentlemen  of  thejury, 
is  contract  is  corrupt  under  the  law,  yon  will  come  to 
3nclu8ion  upon  proof.  You  will  borrow  no  such  con- 
from  the  atmosphere.  It  don't  enter  into  the  economy 
law  to  judge  men's  rights  under  the  law  by  presump- 
at  they  violated  the  law.  It  is  reversing  the  whole 
ly  of  jurisprudence  in  this  regard  to  enter  upon  an 
gation  with  the  presumption  that  the  party  sat  down 
tly  to  the  violation  of  the  law,  or  that  a  public  servant 
^sparticeps  crimitiis  in  that  corruption.  It  is  by  proof, 
>t  by  presumption,  that  the  law  arrives  at  that  result; 
his  particular  you  will  examine  the  testimony  and  in- 
)f  it  whether  the  testimony  conspires  in  its  prevailing 
to  the  conclusion  that  these  parties  did  concertedly 
?n  and  make  this  contract,  and  that  this  member  of 
ess  was  a  beneficiary  in  it  for  corrupt  purposes.  If 
itimony  is  doubtful  and  contradictory,  it  is  your  duty 
tct  it ;  if  it  is  consistent  and  uncontradictory,  and  is 
isive  in  its  effects  ui)on  your  minds  and  consciences 
Qch  was  the  contract  and  such  the  purpose  of  the  par- 
it,  you  must  give  effect  to  it. 
is  insisted  upon  by  the  plaintiffs  that  no  such  agree* 
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ment  was  entered  into  with  refereace  to  the  corrupt  servi 
of  any  member  of  Congress,  especially  the  Delegate  dene 
nated  in  the  contract.    It  is  not  pretended  that  one  mem 
of  this  firm  had  any  knowledge  of  any  sach  purpose  or  of 
such  contract    You  have  heard  the  testimony  of  the  oti 
member  of  the  firm ;  you  have  the  testimony  of  Black 
reference  to  it ;  and  these  two  witnesses  constitute,  I  belie 
the  only  living  witnesses  to  that  issue«     Beconcile'  ti 
statements,  if  you  can,  when  they  are  contradictory ;  if 
cannot,  reject  both,  without  you  are  persuaded  under 
circumstances  that  one  witness  is  entitled  to  higher  c 
than  the  other,  or  without  corroboration  give  to  the  t^ 
mony  of  one  of  the  witnesses  greater  strength  than 
other ;  and  if  you  find  in  the  testimony  enough  evidence 
counteract  the  presumption  of  the  law  in  every  period, 
the  contract,  and  the  period  of  the  conduct  of  legislative  life., 
this  question  you  will  render  a  verdict  for  the  defender 
On  the  contrary,  if  you  do  not  find  the  testimony  in  the  ii 
to  counteract  the  presumption,  you  will,   upon  this  iss 
find  a  verdict  for  the  plaintiff'.'^ 

The  plaintiffs  recovered  a  judgment  for  $11,321.62,  but, 
defendants  having  moved  for  a  new  trial,  the  plaintiffs 
sented  to  enter  a  remittitur  for  the  sum  of  $4,075.69,  and  tix4 
upon  the  court  entered  judgment  in  favor  of  the  plaintiffs 
$7,245.69^  from  which  judgment  the  defendant  proseca 
this  appeal. 

The  other  facts  necessary  to  a  correct  understanding  of 
case  are  sufficiently  stated  in  the  opinion  of  the  court. 

J.  D,  McPhei'son  and  L,  0,  Rine^  for  plaintiffs,  argued : 

There,  is  no  error  in  the  statement  of  the  law  as  present 
to  the  jury  by  the  above-quoted  portion  of  the  charge  oft! 
court  below.    There  was  nothing  in  the  contract  itself  whi< 
would  show  that  it  was  made  for  a  corrupt  purpose,  or  ths 
corruption  of  a  member  of  Congress  was  contemplated  by 
or  an  incident  of  it,  or  that  the  plaintiffs  were  to  have 
intercourse  with  Cavanaugh  upon  the  subject  of  these  claim 
It,  therefore,  becomes  a  question  of  fact,  to  be  determined 
evidence  outside  of  tlie  contract,  as  to  whether  the  contra^^ 
had  any  such  purpose,  or  whether  any  such  act  was  ^n  in< 
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dent  of  it.  These  questions  of  fact  the  court  very  properly 
left  to  the  determiaation  of  the  jury.  That  part  of  the  con- 
traet  upon  which  this  defense  is  based  is  ia  the  following  lan- 


**  And  the  said  Weed  &  Clarke  hereby  agree  to  pay  and 
discharge  any  claim  or  charge  which  may  be  made  by  Hon. 
J.  31.  Gavanaugh  against  said  L.  M.  Black  for  services  ren- 
dered by  him  in  securing  the  payment  of  said  claims." 

Xhis  agreement  is  an  undertaking  to  pay  and  discharge  any 
claim  or  charge  which  Gavanaugh  may  make  against  the  de- 
fendant for  services  ^^  rendered^  by  him  to  the  defendant 
J^reviom  to  the  making  of  said  contract.  The  language  of  the 
contract  is  '^far  services  retideredj^^  not  for  services  to  be  ren- 
dered as  a  member  of  Congress.  It  is  in  the  past  tense^  and 
comtemplated,  if  it  contemplated  anything,  a  settlement  be- 
t^*een  the  defendant  and  Gavanaugh  for  services  previously 
"^cn^cred  at  the  defendant's  request.  These  claims  had  been 
Pending  since  the  spring  of  1867,  and  the  act  of  Gongress 
providing  for  their  a(\justment  was  not  passed  for  more  than 
^hree  years  afterward,  and  not  until  the  15th  day  of  July,  1870. 
^t  Was  clearly  shown  at  the  trial  that  Gavanaugh  was  not 
informed  of  the  making  of  said  contract,  and  that  he  had 
never  made  any  claim  under  it  either  from  the  plaintiff  or  the 
defendant.  The  questions  of  fact  presented  by  this  part  of 
^ne  defense  to  the  plaintiffs  action  were,  therefore,  very 
^^^Perly  left  by  the  court  to  the  determination  of  the  jury. 

^^M.  i\  Maitingly  and  A.  O.  Riddle^  for  the  defendant, 
^^Stied  in  regard  to  the  point  decided  in  the  case : 

1*he  suit  for. the  Montana  war-claims  being  upon  the  com- 

y^^O  count,  and  there  being  no  evidence  that  the  defendant 

^^d.  collected  a  dollar,  or  of  the  value  of  the  plaintiflPs  services 

^^  'What  they  had  done,  were  tbey  entitled  to  recover  t    We 

^'^t^oait  that  they  were  not.    The  contract  is  one  to  procure 

^^s^lation  for  a  contingent  fee,  and,  in  addition  to  that,  the 

*^o.tract  providing  on  its  face  for  the  payment  of  the  Dele- 

8^t^  in  Congress  from  Montana  Territory  for  services  ren- 

^^red  by  him  in  securing  payment  of  the  claims.    The  evi- 

^^lice  shows  that  the  whole  effort  of  the  plaintiffs  was  to 

^^ura legislation  on  the  part  of  Congress,  and  that  the  act 
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of  July  15,  1870,  was  drawn  by  one  of  the  plaintiffs.  T*  Sk^U 
in  connection  with  the  provision  in  the  contract  for  payi  '■ig 
a  Delegate  in  Congress,  ought  to  bo  conclusive  of  the  in  valiA.  s.  ty 
of  the  contract,  as  against  public  policy. 

The  Supreme  Court  of  the  United  States  has  declaredK.       as 
follows:  ^'Agreements  for  compensation  to  procure  leg! illa- 
tion have  been  uniformly  declared  invalid,  and  the  decisi^^ns 
have  not  turned  upon  the  question  whether  improper  i  a.  :^Sa- 
ences  were  contemplated  or  used,  but  upon  the  corrupt:.!.  Kig 
tendency  of  the  agreements.    Agreements  for  compensa't:m  ^>ii 
contingent  upon  success  suggest  the  use  of  sinister  and  o^i^r- 
rupt  means  for  the  accomplishment  of  the  end  desired.     rC7  1a« 
law  meets  the  suggestion  of  evil,  and  strikes  down  the 
tract  from  its  inception."   2  Wall.,  52,  Tool  Company  vs. 
10  Barb.,  488,  Harris  vs.  Roof;  18  Pick.,  472,  Fuller  vs.  Danrn^ 
21  Wall.,  441,  Trist  vs.  Childs  ;  12  Am.  Rep.,  503,  Jones  ^^^*'r 
BlackUdge.    This  case  not  only  decides  that  a  contract      ^^ 
this  kind  for  a  contingent  fee  is  void,  as  against  public  \^^''^^^^\ 
but  that  it  is  void  under  the  act  of  February  26,  1853. 
Ind.,  479,  CoquUlard  vs.  Beares.    This  case  decides  the  nak< 
question  that  a  contract  to  procure  legislation  for  a  ooDti: 
gent  fee  is  void,  although  no  improper  influences  were 
5  Watts  &   Serg.,  315 ;  Clippinger  vs.  Hapbaugh  is  to 
same  effect. 

The  Supreme  Court  of  the  United  States,  in  16  How.,  321 
Marshall  vs.  Baltimore  and  Ohio  Railroad  Company^  in  refe: 
ring  to  the  cases  bearing  upon  this  question,  says : 

^^The  sum  of  these  cases  is,  that  all  contracts  for  a  contii 
gent  compensation  for  obtaining  legislation,  or,  to  use  pe 
Aonal  or  any  secret  or  sinister  influence  on  legislation,  is  voi 
by  the  policy  of  the  law." 

The  necessary  consequences  of  such  contracts,  as  depict 
by  the  courts  in  this  case,  may  be  deemed  prophetic 

Mr.  Justice  Wtlie  delivered  the  opinion  of  the  court : 

Previously  to  the  21st  of  July,  1870,  the  defendant  h 
certain  claims  against  the  government  of  the  United  Sta 
generally  known  as  Montana  wardaims,  in  regard  to  whi. 
the  plaintiffs  had  rendered  him  certain  services.    Bat 
claims  had  not  been  paid  or  allowed  by  the  Gtovefnmei^ 
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it  became  uei^ssary  to  procure  tbe  passage  of  an  act  of 

gress  for  that  object.    On  tbe  15tb  July,  1870,  Congress 

^  an  act  autboriziug  tbe  Secretary  of  War  to  ascertain 

expense  incurred  by  tbe  autboriyos  of  Montana  Territory 

suppressing  Indian  bostilities,  and  tbe  names  of  persons 

itled  to  relief.    Tbe  plaintiffs  in  tbis  action  bad  rendered 

ive  services  in  procuring  tbe  passage  of  that  law,  and  evi- 

ice  was  given  to  approve  tbat  tbe  act  itself  was  drawn  up 

Mr.  Weed,  one  of  tbe  plaintiffs. 

The  act  having  passed  on  tbe  15th  of  July,  1870,  the  follow- 
^  contract  was  entered  into  between  tbe  parties  on  the  21st 
the  same  month  : 

**  Whereas  I  have  a  claim  against  tbe  Cnited  States  for 

>rses,  equipments,  and  supplies  furnished  by  me  to  the  ter- 

torial  authorities  of  Montana  Territory,  and  used  in  sup- 

''esHing  Indian  bostilities  in  said  Territory  in  the  year  1867 ; 

^^  ^whereas  Weed  &  Clarke  have  been  engaged  in  making 

ffopts  to  secure  the  payment  of  said  claim,  aud  pro[)ose  to 

^ntiiiue  such  efforts  until  said  claims  are  settled  and  paid: 

^^^"i  therefore,  in  consideration  of  the  premises,  and  of  tbe 

^^vices  heretofore  rendered  and  hereafter  to  be  rendered  by 

*fti<i  ^eed  &  Clarke  in  the  prosecution  of  said  claim,  I  do 

^er^Viy  agree  to  pay  to  them,  tbe  said  Weed  &  Clarke,  twenty 

^^  oent.  of  the  amount  collected  by  them  on  said  claim,  and 

*^^reby  agree  that  the  amount  herein  specified  to  be  paid 

^  ^bem  shall  be  paid  out  of  the  moneys  allowed  and  paid  to 

'^  c^n  said  claim  at  the  time  I  may  receive  the  same. 

**  -And  the  said  Weed  &  Clarke  hereby  agree  to  pay  and 

^Viarge  any  claim  or  charge  which  may  be  made  by  Hon. 

1.  Cavanaugh   against  said  L.   M.  Black   for  services 

5^^Xered  by  him  in  securing  the  payment  of  said  claims. 

Washington,  D.  C,  July  21,  1870. 

"L.  M.  BLACK. 
"WEED  &  CLARKE." 

t  the  date  of  this  contract    tbe   Hon.  J.   M.  Cavanaugh 
a  Delegate  from  Montana  in  tbe  Congress  of  the  United 


]H  pursuance  of  the  act  of  Congress  above  referred  to,  Gen- 
Hardie  was  appointed  by  the  Secretary  of  War  to  inves- 
theae  claims,  and  Weed  appeared    before  him    in 
•18  D 
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December^  1870,  as  agent  of  the  defendant.    Part  of     t:!)^ 

claims  were  allowed  and  others  suspended  by  General 

die. 

On  the  30th  of  May,  1872,  Black,  the  defendant,  gave 
ten  not  ice  to  Weed  &  Clarke  that  he  had  revoked  their  ant! 
ity,  for  the  reason  that  they  had  been  negligent  of  their  dia^i^es 
in  the  business,  and  that  he  had  employed  other  agents  in  t  1b.  ^ir 
place. 

On  the  3d  March,  1873,  an  act  of  Congress  was 
directing  payment  of  snch  of  the  claims  as  had  been  alio 
by  General  Hardie,  which  amounted  to  855,613.25. 

The  verdict  was  for  dll,322.65,  at  the  rate  of  twenty 
cent,  on  this  sum ;  but  the  plaintiffs  having  entered  a  re 
titur  fur  ;84,075.(>9.  a  judgment  was  entered  up  in  their  far^ 
for  the  balance,  d7,2i5.09. 

The  main  question  in  the  case  was  as  to  the  validity  of  t 
contract :  and  the  decision  of  that  question  was  left  by  t 
court  to  the  jury,  as  one  of  actual  fraud,  to  be  determin 
**  u  pon  proof.^ 

On  its  face,  the  contract  was  for  a  contingent  fee,  whi(^^^ 
was  to  be  divided  between  the  plaintiffs  and  the  Delega 
named  for  services  to  be  rendered,  or  for  services  which  ha 
already  been  rendered,  by  all  three  in  procuring  the  alio 
ance  and  payment  of  the  claims  under  authority  of  acts 
Congress.    One  of  these  acts  had  already  been  passed,  an 
one  other  at  least  had  yet  to  be  passed  before  the  claim 
could  be  paid. 

This  question  has  been  so  often  decided  by  the  Supreme 
Court  of  the  United  States,  that  we  must  regard  it  as  concl 
sively  settled.    All  contracts  for  services,  generally,  in  p 
curing  legislation,  are  void  from  public  policy,  and  it  is  tb 
duty  of  the  courts  so  to  declare.    *^  Agreements  for  compe 
sation  contingent  upon  success  suggest  the  use  of  siniste 
and  corrupt  means  for  the  accomplishment  of  the  end 
The  law  meets  the  suggestion  of  evil  and  strikes  down  t 
contract  from  its  inceptiou."    See  Marshall  vs.  Baltimore  Oh 
Railroad  Compang^  16  How.,  325 ;  Tool  Compant/  vs.  Xo 
2  Wall.,  52 ;  Trist  vs.  Childs,  21  Wall.,  441. 

Honest  contracts,  however,  whose  character  appears  upo^ 
their  face,  are  unaffected  by  the  rule.    If  the  terms  of  t 
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.  be  broad  enough  to  cover  services  of  any  kind, 
secret  or  open,  honest  or  dishonest,  the  law  pro- 
a  ban  upon  the  paper  itself.  Nor  will  honest  services 
tially  performed  sanctify  an  unlawful  contract.  But 
:8  which  provide  for  compensation  in  consideration 
solar  services  to  be  rendered,  such  as  the  collection  of 
d,  the  preparation  of  papers,  or  the  delivery  of  argu- 
1  support  of  claims,  are  legitimate  everywhere.  Even 
owever,  would  not  be  sustained  if  employed  as  covers 
al  fraud,  against  the  policy  of  the  law. 
)  considerations  are  deemed  sufficient  to  dispose  of 
sent  case  finally.  The  other  points  are  of  minor  con- 
lej  and  need  not  be  considered, 
udgment  should  be  set  aside  and  a  judgment  entered 
r  of  the  defendant  non  obstante  veredicto. 
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ADDIB  D.   ADAMS  VS.  JOSEPH  H.  ADAMS  BT  AL. 

In  Equity.— No  2618. 

An  appeal  "will  not  lio  from  an  order  passed  at  a  special  term  overniliu<; 
a  motion  that  a  trastee  be  req aired  to  jpve  bonds  for  the  faithfal 
execution  of  the  trust,  and  that  he  bo  restrained  from  selling  the  tmst 
property. 

STATEMENT  OF  THE  CASE. 

Motion  to  dismiss  an  appeal. 

The  defendant  made  a  motion  in  tbo  eoart  at  special  term 
that  a  trnstee,  who  had  been  previously  appointed,  be  required 
to  give  bond,  with  sureties,  in  such  sum  as  might  be  reason- 
able, to  insure  the  faithful  execution  of  the  trust,  and 
restraining  such  trustee  from  transferring  or  selling  the  trcrat 
property  without  the  order  or  approval  of  the  court  being 
first  had  and  obtained.  This  motion  was  heard  on  the  third 
day  of  May,  1875,  before  Justice  Wylie,  and  overruled.  The 
case  comes  before  the  general  term  on  an  appeal  from  this 
decision.  An  application  is  now  made  to  dismiss  such  appeal, 
for  the  reason  that  the  order  made  at  the  special  term  does 
not  involve  the  merits  of  the  action  or  proceeding.  The 
court  were  of  that  opinion,  and  the  appeal  was  accordiDgly 
dismissed. 

Boyce  &  Selden  for  complainant. 

jT.  «7.  D.  Fuller  for  defendant. 
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JAMES  H.  GRANT  vs.   BALTIMORE  AND  POTOMAC 

RAILROAD  COMPANY. 

At  Law.— No.  10361. 

The  plaiDtiff  was  on  his  way  to  his  place  of  employment  along  Ninth 
street,  in  the  city  of  Washiogton.  The  defendant's  train  of  freight- 
cars  was  lying  along  Maryland  avenae,  between  Seventh  and  Eighth 
streets  nearly  to  Tenth,  and  obstrncting  the  cross-walk  at  its  inter- 
section with  Ninth.  The  train  had  an  engine  attached  at  the  west 
end.  The  plaintiff  attempted  to  pass  over  said  train  between  two  of 
the  cars,  and,  while  so  crossing,  the  train  was  started  withoat  any 
signal  or  warning,  throwing  the  plaintiff  so  that  his  foot  was  caught 
between  the  bull-noses  and  crushed.  The  avenue  was  impasSable 
except  at  the  street  crossings,  and  the  plaintiff  could  not  have  passed 
to  the  opposite  side  without  going  out  of  his  way  a  distance  of  two 
squares.    It  was  Held — 

I.  That  it  was  the  duty  of  the  defendant  to  give  notice  of  some  kind  bo- 

fore  putting  the  train  in  motion ; 

II.  That  it  was  correct  to  submit  to  the  consideration  of  the  jury  whether 

the  defendant  had  been  in  the  habit  of  obstructing  Ninth  street,  and 
whether  foot-men  had  been  in  the  habit  of  passing  und^  or  over  the 
trains  in  presence  of  defendant's  employes,  and  with  their  acquies- 
oenee,  when  the  trains  were  in  this  condition. 

III.  The  defendant  is  not  relieved  from  the  exercise  of  ordinary  care, 
when  his  negligence  is  the  direct  and  proximate  cause  of  the  injury. 

STATEMENT  OF  THE  CASE. 

This  cause  is  brought  to  recover  damages  sustained  by  the 
plaintiff  by  reason  of  a  personal  injury  sustained  by  him 
while  passing  over  or  across  a  freight  train  of  the  defendant 
at  or  near  the  intersection  of  Maryland  avenue  and  Ninth 
street,  in  tbe  city  of  Washington. 

Upon  the  trial  of  this  cause,  the  plaintift*  offered  evidence 
tending  to  prove  that  he  was  a  journey  man  carpenter  by  trade; 
that  he  resided  on  D  street,  between  Ninth  andTcntli  streets 
southwest,  in  this  city;  that,  on  the  morning  of  the  13tli  of 
September,  1872,  he  started  from  his  house  at  G.20  o'clock  a. 
m.  to  go  to  his  work  in  the  northern  part  of  the  city ;  that 


278  Supreme  Court,  D.  C.     [September  T., 


Grait  n.  Ballroad  CoBpniy. 


from  his  door  he  saw  defendant's  train  of  freight-cars  lying 
along  Maryland  avenue  ^  that  his  route  was  by  way  of  Ninth 
street ;  that,  on  coming  up  Ninth  street,  the  train  extended  from 
between  Seventh  and  Eighth  streets  nearly  to  Tenth  street; 
that  it  was  standing  still,  with  an  engine  attached  at  the  west 
end  of  the  train ;  that,  at  the  crossing  on  Ninth  street-,  he  at- 
tempted to  pass  over  said  train,  between  two  of  the  cars,  when 
the  train,  without  any  signal  or  warning  of  any  kind,  saddenly 
shoved  back,  throwing  him  so  that  his  foot  was  caught  be- 
tween the  bull-noses  of  the  couplings  of  the  cars  and  was 
badly  crushed,  rendering  amputation  of  two  of  his  toes  nec- 
essary; that  he  was  confined  to  his  house  under  medical 
attendance  for  several  months ;  that  since  the  accident  be 
had  been  unable  to  pursue  his  occupation  as  he  had  done 
previously,  and  would  in  the  future  be  unable  so  to  pursue 
his  said  trade ;  that  said  train  remained  across  said  Ninth  street 
for  about  twenty  minutes  after  he  had  been  injured ;  that 
Maryland  avenue  had  been  dug  up  by  the  board  of  public 
works,  and  left  in  that  condition ;  that  it  had  rained  the 
niglit  before,  and  was  impassable,  except  at  those  streets  where 
there  were  crossings,  on  account  of  the  mud ;  that  there  were 
crossings  at  Ninth  street  and  Seventh  street,  but  none  at 
Eighth  street ;  that,  to  have  gone  around  said  train,  he  would 
have  gone  down  to  Seventh  street,  a  distance  of  two  squares 
out  of  his  way,  unless  he  crossed  in  the  mud.  The  plaintiff 
then  offered  evidence  tending  to  prove  that,  long  prior  to  the 
time  of  said  accident,  the  defendant,  with  the  knowledge  of 
the  plaintiff',  had  been  constantly  in  the  habit  of  obstructing 
said  Ninth  street  with  their  trains,  with  the  engines  attached, 
for  as  long  as  half  an  hour  at  a  time,  and  persons  having  occa- 
sion to  cross  said  avenue  at  said  Ninth  street  had  theretofore 
been  in  the  constant  habit  of  passing  under  and  over  defend- 
ant's cars,  in  the  presence  of  defendant's  employes  in  charge  of 
the  trains,  with  their  knowledge,  and  without  their  protest;  to 
the  admissibility  of  which  evidence  the  defendant  objected  as 
irrelevant;  but  the  court  admitted  the  same,  stating  that  while 
the  action  of  the  company  in  obstructing  the  streets  does  not 
constitute  the  predicate  of  an  uujustiliiible  venture  on  tbe>^ 
part  of  the  plaintiff,  yet  it  forms  a  part  of  the  case.    Where— 
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uf>oo  the  defendant,  by  its  counsel,  excepted  to  the  ruling  of 
^iie  court  admitting  said  evidence. 

The  plaintifif  also  offered  in  evidence  the  act  of  the  legis- 
lative assembly,  approved  August  23,  1871,  requiring  that 
^o  train  of  railroad-cars  shall  obstruct    or  encumber  any 
'cross-'walk  for  a  longer  period  than  is  absolutely  necessary, 
^Md  there  rested  his  case. 

^he  defendant  then,  on  its  part,  gave  evidence  tending  to 
'Show'  that,  at  the  time  the  plaintifif  got  upon  the  freight-traia 
^^^  tile  defendant,  the  said  train  was  moving  slowly  forward 
^^d   had  just  reached,  and  partly  passed  the  intersection  of 
^^i'Jk  land  avenue  and  Ninth  street,  thus  forming  a  contiuu- 
^^8    train  on  Maryland  avenue,  and  that  said    train  was 
toeii    iu  process  of  stopping,  and  did  stop  almost  instanta- 
neously with  the  plaintiff's  getting  upon  it,  by  the  engineer 
5***^tting  off  steam  and  by  the  brakesman  putting  down  the 
oi*a,ke  on  the  end  of  the  last  car ;  and  that  said  train  was  on 
^p-grade,  and  that  by  said  stoppage,  by  the  action  of  the 
^^  of  giavitation,  the  bull-noses  of  all  the  cars  were  brought 
_^^other,  and  the  injury  was  thus  inflicted  upon  the  plaintiff; 
9  farther,  that  the  foot  of  the  plaintiff  could  not  have  got- 
between  the  bull-noses  of  the  cars  if  the  plaintiff'  had 
^^^ten  upon  the  train  of  defendant  after  it  had  stopped,  for 
^  X'eason  that  the  bull-noses  were  brought  closely  together 
^_y^^u  the  stoppage  of  the  train,  and  so  remained  until  the 
^<^  again  started  forward,  although,  in  the  opinion  of  one 
^      ^he  witnesses  produced  on  the  part  of  the  defendant,  the 
^ll-uoses    would    not   instantly    close    together,   but    the 
^Sine  would  hold  the  train  for  a  time  until  the  power  was 
^^ut  in  the  steam -chest,  and  the  force  of  gravitation  over- 
^^*^e  the  propelling  force. in  the  steam-chest  remaining  after 
^  ateam  was  shut  oft';  and,  further,  the  acts  of  Congress, 
^^Proved  February  5,  18G7,  chap.  29,  volume  14,  387,  and 
^^  Skct  approved  March  18, 1869,  volume  16, 1,  of  the  Stat- 
^-^1  and  the  act  approved  J  une  21, 1870,  volume  16,  Stat- 
^^H  at  Large,  161 ;  and  also  the  ordinance  of  the  corporation 
^^  ^Vashington,  as  contained  in  the  6th  section,  dated  May 
"^9  1866,  to  show  that  the  defendant  had  the  right  to  use 
^^^   depot  situated  ou  the  corner  of  Maryland  avenue  and 
'^^^tli  street  and  the  right  to  use  Maryland  avenue;  and 
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in  the  exercise  of  the  right  to  stop  its  trains  for  a  reasons, 
time  at  said  depot  iu  the  usual  pursuit  of  its  business ;  s^ 
that,  on  the  morning  when  the  accident  occurred,  it  wa^ 
the  usual  pursuit  of  its  business,  and  had  not  delayed 
public  unreasonably  or  unnecessarily ;  and,  further,  that:, 
defendant,  prior  to  the  time  of  this  accident,  by  its  pricft 
orders  and  rules  issued  to  the  conductors  in  charge  oP 
freight-trains,  required  that  the  crossings  on  the  public  Im.  i 
way  should  not  be  obstructed  unreasonably ;  and  also  t: 
the  superintendent  of  the  defendant's  road,  Edmund  L.  j 
barry,  and  the  general  agent  in  charge  of  the  freight  dep  ^ 
ment,  O.  A.  Stevens,  gave  similar  verbal  orders  to 
employes  in  charge  of  its  freight-trains,  and  that  the  ^ 
ploy^s  of  defendant  had  obeyed  said  orders;  and  that  i 
longest  period  of  time  for  which  the  crossings  on  Maryl^i 
avenue  had  been  obstructed  by  the  trains  of  the  defends 
was  between  five  and  six  minutes,  unless  the  obstruct  :J 
was  continued  on  account  of  some  accident  to  defendac^ 
train  which  prevented  its  being  moved  without  delay ;  m^ 
that  the  superintendent  of  the  defendant's  road,  Edmund 
Dubarry,  had  requested  the  police  to  inform  him  of  any  ^ 
reasonable  obstruction  of  the  crossings  upon  Maryland  a  ^ 
sue  by  the  trains  of  the  defendant. 

And,  further,  that  the  superintendent  of  defenda  ' 
Edmund  L.  Dubarry,  and  the  general  agent  in  charge  of 
freight  department,  O.  A.  Stevens,  prior  to  the  time  of  C 
accident,  had  directed  the  conductors  and  employes  in  cha^ 
of  its  freight-trains,  not  to  allow  persons  to  pass  across 
trains  while  the  same  were  in  motion,  or  while  an  eng'i 
was  attached  thereto,  and  that  said  superintendent,  Edmcm 
L.  Dubarry,  and  general  agent,  O.  A.  Stevens,  had  per»^ 
ally,  upon  various  occasions,  warned  persons  against,  e^ 
prevented  them  from,  passing  over  or  under  the  trains 
defendant  while  in  motion  or  with  an  engine  attached;  ^ 
that  Carroll,  the  conductor  of  the  train  that  inflicted  t 
injury  upon  the  plaintiff,  had  upon  several  occasions  wam< 
persons  against  getting  upon  the  trains  under  his  cbdri 
while  in  motion  and  before  they  stopped,  and  also  agma^ 
crossing  them  while  still,  but  with  an  engine  attached.  Aud^ 
further,  proved  that  the  employ^,   Simmons,  was  not  ifl 
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cha.rge  of  the  trains  of  the  defendant,  bat  was  an  employ^  in 
the    freight-office,  attending  to  the  receiving  and  delivery  of 
-Veights ;  that  after  the  train  came  to  a  stop  subsequently  to 
^he  plaintiff  getting  on  the  same,  and  prior  to  his  receiving 
^^^  injury,  the  engineer  did  not  reverse  the  engine,  or  do  any- 
thing to  give  the  engine  a  forward  or  backward  movement, 
^Qd.  that,  as  soon  as  plaintiff's  foot  was  caught  between  the 
bu.ll.noses,  a  signal  was  given  to  the  engineer  to  move  forward 
®^   »8  to  open  the  bull-noses  and  extricate  the  plaintiff's  foot, 
^tt  c3  that  he  did  so  immediately  upon  getting  the  signal. 
^And  here  the  defendant  rested. 

--And,  the  evidence  being  closed,  the  counsel  for  the  defend- 
^*^  ^  moved  the  court  to  strike  out  and  exclude,  as  not  admis- 
^^V>leon  the  issue  in  this  cause,  all  the  testimony  given  on 
^t^  ^  trial,  both  by  the  plaintiff' and  defendant,  in  relation  to  the 
*^^^1)it  of  the  defendant  as  regards  obstructing  by  its  trains 
^'^^  crossings  on  Maryland  avenue,  and  the  habit  of  other 
P^xsous  in  passing  over  or  under  the  trains  when  so  obstruct- 
*^^  ^  the  crossing;  and  to  instruct  the  jury  that,  in  making  up 
*^^ir  verdict,  they  should  not  consider  said  testimony,  but 
ntine  themselves  to  the  evidence  of  what  occurred  on  the 
^rniug  of  the  accident,  before  and  up  to  the  time  that  the 
^^\jury  was  received  by  plaintiff;  but  the  justice  ruled  that 
^  k^e  evidence  referred  to  in  said  motion  was  good  and  admis- 
^Xble,  and  left  the  consideration  thereof  to  the  jury;  where- 
upon the  counsel  for  the  defendant  excepted. 

The  court,  at  the  request  of  plaintiff's  counsel,  instructed 
^iie  jury: 

**If  the  jury  find  from  the  testimony  that  the  train  of  the 
defendant  was  lying  across  ^inth  street;  that  the  plaintiff 
^ot  on  the  train  when  it  was  standing  still;  that  the  injury 
X;o  the  plaintiff  was  occasioned  by  suddenly  starting  the  train 
either  backward  or  forward ;  that  there  was  no  notice  given 
^^f  the  movement  of  the  train  either  by  ringing  a  bell,  blow- 
Xng  a  whistle,  or  otherwise,  and  that  theretofore  the  defend- 
ant had  been  in  the  habit  of  obstructing  Ninth  street;  that 
footmen  had  theretofore  been  in  the  habit  of  passing  under 
^nd  over  the  cars  in  the  presence  of  the  employes  of  the 
^defendant  having  charge  of  the  train  with  their  acquiescence 
^nd  without  their  protest — if  you  find  these  conclusions  con- 
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ourring,  the  defendant  is  liable.    These  facts  concarring  msk 
it  the  duty  of  the  defendant  to  give  notice  of  sonoie  kind  befo 
moving.'' 

To  which  the  defendant,  by  its  counsel,  excepted. 

A  series  of  nine  instructions  were  submitted  by  the  defen 
ant  and  allowed  by  the  court,  covering  the  questions  of  cOi 
tributory  negligence,  ordinary  care,  and  the  right  of 
defendant  to  occupy  the  street  with  trains  of  railroad-cars. 

The  verdict  was  in  favor  of  the  plaintiff,  and  the  cause 
now  here  upon  the  foregoing  exceptions. 


W.  F.  Mattingly  and  E.  T.  Merrick  for  plaintiff. 

All  that  the  court  decided  was  that  if  the  defendant  wai 
in  the  habit  of  obstructing  the  street,  and  that  persons  wit: 
the  knowledge  and  acquiescence  of  the  defendant's  employ^* 
having  charge  of  its  trains  were  in  the  habit  of  passing  ove 
and  under  its  trains  while  in  a  state  of  rest,  then  it  was  o 
ligatory  upon  the  defendant  before  moving  a  train  to  giv 
notice  of  it  in  some  way.  36  Md.,  366,  Baltimore  and  Oki 
Railroad  Company  vs.  The  State.  This  was  the  case  of  a 
walking  on  the  track.  50  Mo.,  461,  Brown  vs.  Hannibal  a 
Saint  Joseph  Railroad  Company.  In  this  case  the  plaintl 
attempted  to  pass  around  a  train  obstructing  a  crossin 
Same  case,  in  11  Am.  Rep.,  420;  65  Peun.  St.,  269,  Kay 
Pennsylvania  Railroad  Company^  shows  that  evidence 
persons  being  in  the  habit  of  crossing  the  track  wit 
the  acquiescence  of  the  company  is  admissible  to  throw  th 
duty  of  exercising  due  care  on  the  company,  and  to  reqni 
it  to  give  notice  to  avoid  liability.  58  N.  Y.,  56,  Sprang  v 
B.  and  A.  R.  R.  Co.  Acquiescence  of  officers  on  the  train  i 
an  act  on  pr^^vious  occasions  admissible  in  evidence.  1  N. 
Sup.  Ct.,  297.  Must  give  8ign;il  before  starting.  17  Wall 
657  5  S.  and  P.  R.  R.  Co.  vs.  Stout. 


Daniel  Clarke^  of  Baltimore,  and  Henry   W.  Oarnett 
defendants,  among  several  other  points  and  authoritiesi  pre- 
sented the  following : 

The  evidence  being  closed,  the  court,  at  the  request  of  the    « 
plaintiff's  counsel,  instructed  the  jury  in  the  language  of  the 
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OD  ;  to  the  granting  of  which  instruction  the  defend, 
pted.    It  will  be  insisted  that  this  instruction  is  er- 
The  instrnction,  upon  the  contingency  that  the 
11  find  certain  facts  or  conclusions,  as  matter  of  law, 
hem  to  find  for  the  plaintifif.    It  instructs  the  jury 
defendant  is  liable,  although  they  may  find  that  the 
got  in  the  train  when  it  was  standing  still — (an  en- 
Qg  attached  to  the  same,  entering,  of  course,  into  the 
the  whole  evidence  shows  this  to  have  been  the  con- 
•the  train) — and  was  injured  by  the  train  being  sud- 
irted  either  backward  or  forward.    The  '^  conclusions 
ng  "  on  this  state  of  facts,  which  render  the  defendant 
re,  according  to  the  instructions :  1.  That  there  was 
e  given  of  the  movement  of  the  train  either  by  ring- 
11,  blowing  a  whistle,  or  otherwise.    2.  That  there- 
he  defendant  had  been  in  the  habit  of  obstructing 
treet.    3.  That  footmen  had  theretofore  been  in  the 
passing  under  and  over  the  cars  in  the  presence  of 
3loy6s  of  the  defendant  having  charge  of  the  train, 
3ir  acquiescence,  and  without  their  protest. 
I  be  insisted.  First,  that  the  act  of  the  plaintiff  in  get- 
the  train  while  it  was  standing  still,  but  with  an  engine 
d,  and  liable  to  move  at  any  time,  ns  shown  by  the  proof, 
r  shows  such  contributory  negligence  as  takes  away 
t  of  recovery.    Leicis  vs.  Baltimore  and  Ohio  Railroad 
y,  38  Md.,  588 ;  Chicago^  Burlington  and  Quincy  Rail- 
nnpany  vs.  Durey^  administratrix^  26  Ills.,  'i55.    It  is 
.  that  there  is  nothing  in  the  evidence  which  shows 
5  absence  or  presence  of  either  one  of  the  three  con- 
conclusions  would  have  prevented  the  injury  to  the 
f  or  that  their  concurrence  caused  the  injury.    There 
idence  to  show  that  if  the  defendant  had  given  notice 
Qovement  of  the  train,  either  by  ringing  a  bell,  blow- 
histle,  or  otherwise,  that  the  accident  would  not  have 
d. 

3laintiff  does  not  testify  that  he  got  on  the  train  as  a 
lence  of  no  notice  being  given,  or  if  notice  had  been 
that  he  would  not  have  been  on  the  train  passing 
the  same.  And  yet  the  want  of  this  notice  of  some 
)fore  moving  is  the  chief  foundation  of  the  defendant's 
y  according  to  Ihe  instruction  of  the  court. 
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Again,  how  did  the  fact  that  theretofore  the  defendant  1 
been  in  the  habit  of  obstracting  Ninth  street  oontribiite 
occasion,  or  cause  the  injury  to  the  plaintiff?  How,  a 
did  the  fact  that  footmen  had  been  theretofore  in  the  hi 
of  passing  under  and  over  the  cars  in  the  presence  of  the 
ployes  of  the  defendant  having  charge  of  the  train,  with  i 
acquiescence,  and  without  their  protest,  occasion  or  a 
this  injur3'  to  this  plaintiff?  If  it  could  do  so  in  any  wa; 
would  be  0UI3'  upon  the  contingency  that  this  was  broi 
home  to  the  knowledge  of  the  plaintiff,  and  the  prayer  01 
this  fact  entirely. 

It  is  insisted  that  the  portions  of  the  prayer  which  pc 
the  jury  to  find  '^  that  the  defendant  had  been  in  thehab 
obstructing  Ninth  street ;  that  footmen  had  theretofore  1 
in  the  habit  of  passing  under  and  over  the  cars  in  the  1 
ence  of  the  employes  of  the  defendant  having  charge  0I 
train,  with  their  acquiescence,  and  without  their  prot 
are  wholly  irrelevant  so  far  as  fixing  the  liability  of  the 
fendant,  uuless  the  jury  were  required  to  go  further  and 
that  these  facts  were  known  to  the  plaintiff,  and  amoa 
to  a  license  or  invitation  to  the  plaintiff  to  get  upon  the  < 
coupled. with  the  obligation  on  the  part  of  the  defendai 
give  notice  of  some  kind  before  moving,  and  that  the  ifl 
resulted  from  the  failure  or  neglect  of  the  defendant  to 
notice.  Chicago^  Burlington  and  Quincy  Railroad  Cam^ 
vs.  Lee,  16  Ills.,  501. 

It  is  further  insisted  that  the  facts  of  this  case  show 
the  plaintiff  was  guilty  of  an  act  of  contributory  neglig 
in  getting  upon  the  cars  of  the  defendant  when  the  s 
had  an  engine  attached  to  the  train  and  was  liable  to  i 
at  any  time,  and  that  the  concurring  conclusions  set  fori 
the  court's  instructions  are  not  such  as  are  shown  to  1 
caused  or  produced  the  injury  to  the  plaintiff  so  as  to  re 
the  defendant  liable,  notwithstanding  the  contribatory 
ligence  of  the  plaintiff.  Chicago^  Burlington  and  Qu 
Railroad  Company  vs.  Lee,  60  Ills.,  501. 

The  court  should  at  least  have  left  it  to  the  jury  to 
whether  the  failure  to  give  notice  of  some  kind  before  mo' 
caused  the  injury  to  the  plaintiff,  and  not  instructed  the  j 
as  an  absolute  proposition  of  law,  that  the  failure  to  | 
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BOtioe  of  some  kiud  before  moving,  with  the  other  coacurring 
conclasions,  rendered  the  defendant  liable.  Uaton  vs.  Erie 
R4xUro€id  Company^  51  N.  Y.,  544 ;  Havens  vs.  Erie  Railroad 
Company^  41  N.  Y.,  29G ;  Oalena  and  Chicago  Union  Railroad 
G4>mpany  vs.  Loomis,  13  Ills.,  548 ;  McMahon  vs.  Northern 
Cy^ntral  Railroad  Company^  39  Md.,  438,  453.  A  failure  to 
S^^e  a  signal  by  sounding  a  bell  or  whistle  is  not  of  itself 
^^^idence  of  negligence.  Oalena  and  Chicago  Railroad  Com- 
f>€M.Hy  vs.  Dill^  22  Ills.,  261;  Spencer  vs.  Illinois  Central  Rail- 
Company^  29  Iowa,  55 ;  Artz  vs.  Chicago^  RocJc  Island 
Pacific  Railroad  Company^  34  Iowa,  153.  It  should  have 
left  to  the  jury  to  say  whether  the  omission  to  give  any 
^nal  was  negligence  which  entitled  the  plaintiff  to  recover, 
vs.  New  York  Central  and  Hudson  Railroad  Company^ 
1-  N.  Y.  Supreme  Court,  297 ;  Steves  vs.  Oswego  and  Syracuse 
XUiUroad  Company,  18  N.  Y.,  422. 

Tbat  the  defendant,  previous  to  this  occasion,  had  been  in 
t;lie  habit  of  obstructing  Ninth  street ;  and  that  foot-men  had 
t^beretofore  been  in  the  habit  of  passing  under  and  over  the 
<2&rs  in  the  presence  of  the  employes  of  the  defendant  having 
<^b&rge  of  the  train,  with  their  acquiescence  and  without 
^beir  protest,  did  not  amount  to  an  invitation  to  pass  across 
^be  train  and  render  the  defendant  liable,  because  no  notice 
^a«  given  before  moving.  See  Bancroft  vs.  Railroad  Com- 
-P^^^,  97  Mass.,  275;  Sweeny  vs.  Old  Colony  and  Newport  Rail- 
^^0€UI  Company,  10  Allen,  3G8 ;  Bolch  vs.  Smith,  31  Law  Jour- 
^^\y  (Exch.,)  201;  Homesell  vs.  Smith,  20  Law  Journal, 
{Oomrnon  Pleas,)  203;  Southcote  vs.  Stanley,  25  Law  Journal, 
<E:Kch.,)  339;  Sullivan  vs.  Waters,  14  Irish  Law,  N.  S.,  460; 
^"i^^hey  vs.  Boston  and  Lowell  Railroad,  14  Allen. 

Oastom,  accompanied  by  mere  permission,  does  not  create 
^  i^ght  to  do  a  negligent  act.  Hickey  vs.  Boston  and  Lowell 
^^^^nlroad  Company,  14  Allen.  In  this  case,  the  plaintifif  was 
^tc^nding  where  it  was  customary  for  passengers  to  stand, 
^tider  similar  circumstances,  with  the  permission  of  the  con- 
^uotor  and  brakesman  in  charge  of  the  train,  and  without 
^t^ection  from  the  superintendent  and  directors,  who  knew 
^^  the  practice.  If  custom  and  permission  could  not  consti- 
tat«  a  right  in  that  case,  is  it  possible  that  they  could  consti- 
^tc  any  right  in  the  case  at  bar  1  And  was  it  not  error 
'^  tiis  honor  holding  the  circuit  court  to  admit  any  evidence 


286  SuPRE]\rB  Court.  D.  C.      fSc^ptember 


Graot  Tft.  Callroal  Compacy. 

_ ^  ^^ 

upon  that  point  f    And  especially  do  we  respectfully  stxbn:^^' 
that  his  honor  committed  error  in  his  instruction  to  the  jur^"^-^ 
If  habit  can  give  the  trespassers  any  right  in  these 
when  can  this  habit  be  said  to  be  so  established  that  t 
right  commences  f 

In  the  case  of  Leicis  vs.  Baltimore  and  Ohio  Bailroad  Q 
pany^  38  Maryland,  folio  588,  the  plaintiff,  upon  arriving 
the  crossing  of  a  public  street,  found  it  blocked  by  defendant 
train,  and,  while  waiting  for  the  crossing  to  be  cleared,  sa 
several  persons  cross  over  defendant's  train  in  safety,  bu 
upon  attempting  so  to  do  received  the  injury  complained  a 
In  reviewing  this  case,  which  was  taken  from  the  jury  by  th 
court  below,  the  court  of  appeals  said :  ^^For  such  negligen 
it  is  no  excuse  to  say  that  he  had  seen  five  or  six  of  th^  ^ 
crowd  of  persons  there  collected  make  a  like  attempt  with 
injury,  and  especially  in  the  face  of  the  admonition  given  b; 
the  policeman,  who  in  the  very  presence  of  the  plaintiff  ha< 
prevented  two  women  from  exposing  themselves  to  a  dan 
so  imminent."    It  is  hard  to  distinguish  between  this 
and  the  one  at  bar.    Further  on,  in  the  same  opinion  it 
said :  ^'The  fact  that  a  train  of  cars  is  unlawfully  blocking 
crossing  ics  no  rciison  why  a  person  should  throw  hi 
under  the  wheels  or  recklessly  expose  himself  to  dange 
Ue  is  bound,  notwithstanding  such  acts  of  negligence, 
exercise  proi^r  care  and  prudence,  and  if  he  fails  to  do 
he  cannot  hold  another  responsible  for  an  injury  which  m 
be  fairly  traced  to  his  own  negligence." 

If,  therefore,  as  is  shown  by  the  record  to  be  the  fkct^  t 
plaintiff  was  a  trespasser  upon  the  property  of  this  defendatt^ 
and  availing  himself  of  what  was  at  best  a  bare  license, 
was  error  in  the  court  to  admit  the  evidence  as  to  the  costo 
of  the  plaintiff  and  his  neighbors,  and  also  of  the 
on  other  occasions,  for  the  reason  that  the  said  custom, 
ever  it  might  have  been,  could  and  did  not  give  the  plaii:^ 
iff  any  right  upon  the  property  of  the  defendant  wld^^^ 
would  have  imposed  extraordinary  care  upon  the  defendass  ^ 
and  that  the  said  evidence  so  erroneously  admitted  bybi^ 
honor  may  have,  and  probably  did  infinence  the  minds    o/ 
the  jurors;  and  his  honor  also  erred  in  instruction  to  tho 
jury,  in  instructing  them  that  such  custom,  if  it  existed, 
could  impose  extraordinary  care  upon  the  defendant 
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Mr.  Jastice  Mac  Arthur  delivered  the  opinion  of  the 
court: 

l^he  responsibility  of  a  railway  company  to  a  third  person 
^®    quite  distinguishable  from  that  which  it  owes  to  a  pas- 
^^^ tiger.    In  the  case  of  the  latter,  the  very  highest  care  and 
t;he  greatest  possible  diligence  are  to  be  exercised  for  his 
^5^fety,  while  toward  a  stranger  ordinary  care,  adapted  to 
circamstances  of  the  case,  is  all  that  the  law  requires. 
e  discretion  which  would  be  exercised  in  running  a  train 
ears  attached  to  a  locomotive  when  passing  through  the 
n  country  would  be  very  different  from  the  prudence  to 
employed  in  traversing  the  streets  of  a  crowded  city, 
^nce,  it  is  their  duty  to  check  their  speed,  to  ring  bells,  or 
^^^o.nd  a  whistle,  and  to  employ  generally  the  means  at  their 
^^>xiamand  for  the  purpose  of  warning  persons  using  the 
^^^•'eets  of  the  danger.    A  person  driving  a  carriage  or  a 
^on  would  not  be  required  to  use  such  method  of  signaling 
public.    What  would  be  extraordinary  care  in  their  case 
"^^oi^ld  amount  only  to  ordinary  diligence  upon  the  part  of  a 
^^otxipany  which  wielded  such  powerful  machinery  as  consti- 
^^t:es  a  running  train  of  cars.    These  precautions  are  so 
iously  necessary,  that  railroad  corporations  have  required 
im  to  be  used  by  their  own  regulations,  and  in  many  cases 
^h^  statute  makes  them  imperative.    Indeed,  the  safety  of  the 
S>o.l:>lio  demands  that  they  should  be  regarded  as  matters  of 
^^'^inary  care  where  the  danger  is  so  great  and  the  means  of 
^"^oiding  it  so  easy  of  exercise.    We  think,  therefore,  that 
5*^^  judge  who  tried  the  cause  was  justified  in  giving  the 
^■^^taraction  to  the  jury  asked  for  by  the  plaintiff's  counsel, 
^^^^t  if  they  should  find  there  was  no  notice  given  of  the 
**^c^xement  of  the  train  either  by  ringing  a  bell,  blowing  a 
^^^istle,  or  otherwise,  and  should  also  find  the  other  facts 
^^^^Cerred  to  in  the  instruction,  the  defendant  would  be  liable, 
^^  tihese  tacts  made  it  the  duty  of  the  defendant  to  give  no- 
^^^^  of  some  kind  before  moving.    Another  of  the  circum- 
^^^nces  to  be  found  by  the  jury  in  order  to  impose  liability 
^''^»«,  *'  that  the  plaintiff  got  on  the  train  when  it  was  standing 
^^ill;  that  the  injury  to  the  plaintiff  was  occasioned  by  sud- 
^^nly  starting  the  train  either  backward  or  forward.'^    If  the 
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train  was  standing  ai)on  the  avenue  where  it  is  crossecJl 
Ninth  street,  it  surely  was  the  duty  of  the  defendant,  in. 
exercise  of  ordinary  care,  to  give  some  signal  when  it  wa^   j 
in  motion,  and  if  no  such  notice  was  given,  the  omission, 
clearly  negligence  in  law.    The  questions  were  left  to  the 
sideration  of  the  jury  upon  the  evidence  whether  the  defi>^< 
ant  had  been  in  the  habit  of  obstructing  Ninth  street,  gbt  d* 
whether  foot  men  had  theretofore  been  in  the  habit  of  pass^  ^ 
under  or  over  the  cars  in  the  presence  of  defendant's  ^  ^ 
ploy^s,  and  with  their  acquiescence.    These  are  circumstao^^ 
which  would  probably  and  naturally  influence  the  condact^     ^ 
persons  in  the  habit,  as  was  the  plaintiff,  of  using  the  str^^^ 
at  the  point  where  the  acciden  t  occurred.    The  plaintiff  start-^ 
from  his  house  in  the  morning  to  go  to  his  employment  a^^ 
journeyman  cari>enter,  and  found  the  train  of  freight-cfti^ '^ 
lying  along  Maryland  avenue.    This  avenue  had  been  d 
up,  and  rendered  impassable  for  the  distance  of  two  bloc 
except  at  the  crossing,  by  a  rain  the  night  previous.    Now, 
the  parties  having  occasion  to  use  Ninth  street  had  been 
customed  to  p.iss  over  the  cars  when  they  obstructed  t** 
street,  and  especially  when  there  was  no  other  way,  except    ^ 
the  crossings,  on  account  of  the  mud,  it  was  certa^inly  an  i  k- 
portant  circumstance  as  affecting  both  the  responsibility  a. ^ 
the  conduct  of  parties.    The  plaintiff's  testimony  tended 
prove  that  the  company  were  constantly  in  the  habit 
obstructing  Ninth  street  with  their  trains,  having  engio 
attached  thereto,  for  as  long  as  half  an  hour  at  a  time,  a>T 
that  on  this  occasion  the  train  remained  across  said  street  / 
about  twenty  minutes  after  the  defendant  was  injured, 
is  true  that  defendant  had  the  right  to  run  their  trains  up 
the  avenue,  and  it  may  be  to  stop  them  there  for  such  r 
souable  length  of  time  as  might  be  necessary  for  the  bnsin 
of  the  road.    This  of  course  interfered  with  the  free  pass' 
way  of  a  public  thoroughfare.    It  is  equally  clear  that  pla 
iff  could  not  have  crossed  the  avenue  without  going  coo 
erably  out  of  the  way,  owing  to  its  impassable  conditio 
the  time.    The  circumstances  of  inconvenience,  there 
which  surrounded  this  particular  case  might  well  indue 
company  to  allow  parties  to  pass  freely  over  the  platfc 
their  trains  thus  situated.    I  am  aware  that  the  testimf 
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the  ileteudaut  ooutradicted  thut  of  the  plaiutifi'  on  this  sub- 
ject, but  the  learned  jadge  who  trieil  the  case  left  the  fact  to 
be  determined  by  the  jur>',  saying,  in  substance,  that  if  they 
'determined  that  fact  in  favor  of  the  plaintiff,  the  defendant 
woald  then  be  liable.    After  attentive  consideration,  we  are 
of*  opinion  that  the  province  of  the  jury  was  not  infringed, 
and.  that  the  rule  of  law  was  properly  expressed  in  the  plaint- 
iff's instruction.    We  have  been  cited  to  the  case  of  Letcis 
vs,  Baltimore  and  Ohio  Railroad  Company^  38  Md.,  551 ;  but 
"tbe  case  at  bar  is  unlike  that  one  in  several  important  partic- 
Qlars.   There  was  no  testimony  in  that  case  as  to  a  custom 
having  prevailed  by  which  the  railroad  permitted  foot-men  to 
^o    over  the  cars  in  order  to  reach  the  other  side  of  the 
street  without  objection  on  the  part  of  the  employes  of  the 
^^ad.    In  that  case,  also,  the  party  injured  attempted  to  cross, 
although  it  was  dark,  and  a  policeman  was  stationed  there 
to  prevent  any  one  passing  over  in  that  manner.    We  are  of 
opinion  that  it  is  not  an  authority  in  point,  although  some  of 
^e  circumstances  are  similar. 

It  was  also  said  on  the  argument  that  the  plaintiff  was  a 
^''eispasser  on  the  defendant's  cars,  and  is,  therefore,  entitled 
to  no  redress ;  but  if  it  be  true,  and  the  jury  have  found  that  it 
^*  true,  that  the  defendant  permitted  persons  to  pass  over 
^eir  trains  under  the  same  circumstances  as  existed  in  this 
instance,  the  plaintiff  can  hardly  be  regarded  as  a  trespasser; 
*nd  even  if  we  assume  that  he  had  no  right  to  be  there,  yet 
^'^•s  vronld  not  absolve  the  defendant  from  the  exercise  of 
^J^inary  care.    We  do  not  forget  the  doctrine  that  a  plaintiff 
^unot  recover  for  an  injury  unless  he  was  himself  free  from 
^ult^  but  it  would  be  a  serious  injustice  to  apply  this  rule  if 
^be  party  had  done  no  more  than  act  in  conformity  to  a  cus- 
tom or  habit  which  had  grown  up  with  the  acquiescence  of 
^^Q  defendant.    The  act  of  the  plaintiff'  in  attempting  to  pass 
over  the  cars,  at  most,  was  only  a  technical  trespass,  so  that, 
^ven  if  the  jury  bad  found  the  facts  to  be  as  claimed  by  the 
Pj&iDtiff,  it  is  doubtful  whether  he  would  be  precluded  from  a 
^Rht  to  recover,  as  the  conduct  of  defendant  in  neglecting 
^^  ordinary  precautions  at  the  time  of  starting  the  train  was 
^^  direct  and  proximate  cause  of  the  injury.    In  Isbell  vs. 
^cio  York  and  New  Haren  Railroad  Company^  27  Conn.,  393, 
19  D 
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S.  C,  2  Bedf.  Railway  Gases,  474,  the  court  held  t 
that  the  negligence  on  the  part  of  the  plaintiff 
preclade  his  recovering  damages  for  the  negli( 
defendant  must  be  the  actual  proximate  cause 
mere  technical  wrong,  contributing  either  meidei 
motely,  or  not  at  all,  toward  the  injury.  The  dec 
ing  upon  this  doctrine  are  fully  discussed  in  tb 
cited,  and  Mr.  Bedfield,  in  an  elaborate  note  to  i1 
the  same  ground,  and  also  reviews  the  law  in  re 
effect  of  contributory  negligence  on  the  part  of  I 
in  actions  of  this  description.  We,  howevw, 
enough  to  indicate  our  views,  and  conclude  by  i 
the  judgment  below  ought  to  be  affirmed. 
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LOUISE  G.  SMITH  vs.  J.  HARRY  THOMPSON,  JEN- 
^lE  THOMPSON,  PERCY  THOMPSON,  AND  MINNIE 
-A..  THOMPSON. 

In  Equity.— No.  4340. 

^'  Th©  role  may  now  be  considered  settled,  wherever  the  chanoery  jaris- 
d^iotion  exists,  that  a  married  womnn  is  to  be  regarded  as  tkfeme  9ole 
in  respect  to  her  separate  property,  and  that  she  may  dispose  of  it  as 
Blie  pleases,  aniess  her  power  of  disposition  is  restricted  or  limited  by 
tiie  deed  or  will  creating  her  interest. 

JI.  TV  here  the  beneficiary  in  a  trust-deed  is  a  married  woman,  and  there 
la  DO  restriction  upon  the  mode  in  which  she  shall  alienate  the  prop- 
ex^y  only  that  the  trustee  shall  join  in  the  deed,  this  limitation  has 
21  o  reference  to  a  devise,  and  her  testamentary  capacity  in  regard  to 
asiid  property  is  complete  to  all  intents  and  purposes. 

^*  Sy  virtue  of  the  act  of  Congress  regulating  the  rights  of  property  of 
vxkarried  women,  passed  April  10, 1869,  a  married  woman  may  dispose 
<>:€  her  entire  property,  constituting  her  separate  estate,  whether  such 
X>Toperty  was  acquired  before  or  after  coverture. 

STATEMENT  OF  THE  CASE 

ill  to  qniet  title  upon  the  following  state  of  f^ets : 

13  the  l8t  of  June,  1867,  John  O.  Evans  conveyed  to  the 

^^^<^:«idant,  Moses  Kelly,  three  snblots  in  square  247,  in  the 

^^^y    of  Washington,  in  trust  for  Jane  Thompson,  wife  of  de- 

feiKj  ant,  J.  Harry  Thompson.    The  trust  is  expressed  in  these 

^ox*^8 :  *i  In  trust,  nevertheless,  for  the  sole  use  a  nd  benefit 

^^  'tite  said  Jane  Thompson,  and  for  no  other  person  whatso- 

^^^^'s  and  only  to  be  conveyed  by  her  or  her  heirs  joining  in 

^*^^  ^eed  with  said  trustee." 

^'^sine  Thompson  died  on  the  10th  of  February,  1872,  seized 

^^  tlie  equitable  title  to  said  lots,  and  by  her  hist  will  and 

^^^tsment,  bearing  date  January  24, 1871,  and  duly  admitted 

^    "probate  and  record  on  the  26th  of  February,  1872,  she 

gJi^e  and  bequeathed  the  sum  of  $5,000,  to  be  equally  divided 

^ttiong  her  four  children,  the  defendants,  J.  Harry  Thompson, 

^^*>  I^ercy,  Jennie,  and  Minnie  A.  Thompson,  to  take  effect 
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when  said  children  ^hall  have  attained  their  majority,  an 
constituted  said  bequest  a  charge  upon  said  above-describe 
real  estate,  and  directed  that  the  same  should  be  sold  am 
conveyed,  at  the  discretion  of  her  executor,  to  satisfy  said  be 
quest,  and  devised  said  real  property,  subject  to  the  foregoing 
<;harge  and  any  prior  legal  incumbrance,  to  her  husband,  thi 
defendant,  J.  Harry  Thompson,  in  fee-simple,  and  eonstitut^d 
and  appointed  her  said  husband  executor  of  said  last  will  and 
testament. 

Subsequently,  on  the  15th  of  April,  1873,  the  defendaut 
Kelly,  trustee  as  aforesaid,  conveyed  to  the  defendant,  J 
Harry  Thompson,  said  real  property  in  fee*simple. 

It  also  appears  that  the  defendant,  J.  Harry  Thompson 
subdivided  said  three  lots  into  lots  58  and  59,  and  the  trust 
deed  was  released  as  just  stated,  and  thereupon  the  com 
plainant  became  the  purchaser  of  lot  59  for  the  sum  of  $20,000 
and  received  a  deed  of  conveyance,  executed  by  said  Thompson 
giving  back  a  trust-deed  on  the  lot  to  secure  payment  of  th 
purchase-money ;  that  the  lot  purchased  by  complainant  i 
improved  by  a  very  valuable  and  handsome  private  dwelling 
house,  and  that  the  adjoining  lot  (58)  is  in  the  possession  c 
and  owned  by  the  defendant,  J.  Harry  Thompson,  and  is  als 
improved  by  a  handsome  and  costly  private  dwelling;  tha 
thevalueofcomplainant'8lot(59)and  improvements is$40,01 
and  upwards ;  and  that  complainant  has  expended  in  an 
about  the  same  and  has  become  liable  for  improvements 
the  extent  of  $16,000  and  upwards,  in  addition  to  the  origin 
eost  of  said  property,  as  afore^id ;  that  at  the  time  of  t1 
purchase  she  was  a  married  woman,  the  wife  of  Morgan 
Smith,  since  deceased ;  that  she  was  ignorant  of  the  conditio 
of  said  title,  and  of  the  incumbrance  existing  thereon ;  tim 
she  relied  implicitly  upon  the  representations  of  the  defendas 
J.  Harry  Thompson,  and  also  of  her  friends  in  respect  to 
title. 

Complainant  alleges  that,  by  reason  of  the  death  of  her 
husband,  she  has  been  unable  to  pay  two  of  the  notes  descril^* 
in  said  deed  of  trust,  which  have  matured  during  the  preae* 
year ;  that,  in  order  to  pay  the  same,  and  also  the  greats 
portion  of  the  debt  secured  by  said  deed  of  trust,  she  mad 
an  arrangement  to  borrow  the  sum  of  $12,000,  to  be  secarei 
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l>y  deed  of  trust  apon  said  real  property ;  but  an  examination 
oftbe  title  to  the  same  resulted  in  areport  adverse  thereto,  upon 
t^Iie  ground  that  Jane  Thompson,  at  the  time  she  executed  her 
l»8t  will  and  testament,  had  no  legal  capacity  to  devise  the 
^do.iil  real  estate,  and  that,  in  order  to  perfect  the  complainant's 
t:itle  to  the  property  so  conveyed  to  her  by  the  defendant,  J. 
^H^iMTj  Thompson,  it  is  necessary  that  the  testamentary  ca- 
I>a,oity  of  Jane  Thompson  in  respect  to  this  property  should 
j  udicially  ascertained  and  determined.  There  areotherfacts 
uected  with  the  case  in  respect  to  legacies,  incumbrances^ 
o.,  not  necessary  to  an  understanding  of  the  decision,  and 

therefore  omitted  in  this  statement. 
-^t  the  hearing,  the  justice  holding  the  special  term  dis- 
^Jais»ed  the  bill  without  prejudice,  and  from  that  decree  the 
|>lainant  appealed  to  this  court,  and  the  case  is  now  here 
Haid  appeal. 


-R.  K,  Elliot,  for  complainant,  presented  the  following  points 
^^d  authorities: 

Qaeations  raised  by  the  record  in  this  cause  are : 
1 .  Whether  Jane  Thompson,  the  testatrix,  hBd  testamentary 
^^P^city  in  respect  of  the  real  property  conveyed  to  com- 
plainant by  defendant,  J.  Harry  Thompson,  either  by  virtue 
^^  the  terms  of  the  deed  from  Evans  et  ux.y  to  the  defendant, 
Kelljj  as  trustee,  or  by  virtue  of  the  provisions  of  the  8<3t  of 
^-^^^l^ress  of  'April  10,  1869,  relating  to  the  rights  of  married 
^^iiien  in  the  District  of  Columbia,  or  both  ;  and 

^-  Whether,  if  said  testamentary  capacity  shall  be  estab- 
lislied^  gaid  real  propeity  should  be  wholly  discharged  from 
tne  legacies  charged  thereon  by  said  testatrix  in  favor  of  her 
^*iilclren  t 

^11  behalf  of  complainant,  it  is  respectfully  submitted : 

^-  By  the  terms  of  the  deed  of  1867  from  Evans  et  ux.  to 

^**B  defendant,  Kelly,  in  trust  for  Jane  Thompson,  the  testa- 

^^»  the  latter  acquired  an  equitable  fee  in  the  property  in 

^^estion.    The  only  limitation  of  the  power  of  disposition 

^^taiiied  therein  is  in  these  words:  **In  trust,  nevertheless, 

^^^  the  sole  use  and  benefit  of  said  Jane  Thompson,  and  for 

^^  other  person  whatsoever,  and  only  to  be  conveyed  by  her 

^^  her  heirs  joining  in  the  deed  with  said  trustee.'^    This 
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clearly  refers  to  the  power  of  the  trastee  (Kelly)  to  convey, 
aqd  limits  the  exercise  of  that  power,  sabordinating  it  to  the 
will  of  the  cestui  que  trusty  or  her  heirs,  and  therefore  she  had 
power  to  convey  independent  of  the  statute,  and  so  she  had 
power  to  devise.  Buchanan  vs.  Turner j  27  Md.,  1.  Jaques  vs. 
The  Metliodist  Episcopal  Church,  17  Johns.,  577 ;  Cooke  vs.  JSm- 
bandsj  11  Md.,  492. 

A  married  woman  may,  in  equity,  dispose  of  her  separate 
property  in  favor  of  her  husband.  Story's  Eq.  Jdr.,  sees.  1395, 
1396. 

In  all  cases  where  a  power  of  disposition  is  reserved  to  a 
married  woman  by  means  of  a  trnst*,  which  is  created  for  th 
parpose,  she  may  execnte  the  power  without  joining  he 
trustees,  unless  it  is  made  necessary  by  the  instrument  o 
trust.  Story's  Eq.  Jur.,  sec.  1390,  and  authoritiescited  in  note 
If,  however,  the  paper-writing  is  not  good  as  a  will  to 
real  property,  yet  it  is  good  as  an  execution  of  the  power  o 
disposition  clearly  implied  by  the  deed  of  1867.  4  Kent's  Com 
335;  3  Johns.,  551;  Churchill  vs.  DibbeUj  in  note  to  9  Simon 
447;  1  HoflF.  Ch.  JR.,  2;  Eeyer  vs.  Burger ,  3  Ves.,  299.  I 
is  submitted,  however,  that  if  Mrs.  Thompson  had  no 
mentary  capacity,  as  to  this  property,  by  virtue  of  the  ten 
of  the  grant  from  Evans  et  ux.j  in  1867,  and  that  her  will 
not  even  good  as  an  execution  of  the  power  plainly  impli 
by  that  grant ;  yet,  according  to  the  true  intent  and  meani 
of  the  act  of  Congress  of  April  10, 1869,  she  was 
with  power  of  disposition  over  this  property,  notwithstandi 
it  was  acquired  by  her  prior  to  the  passage  of  said  act.    Th 


statute  is  purely  remedial  in  its  nature,  and  was  copied  frc^ 
similiar  acts  in  the  States.    It  wa«  designed  to  enlarge  t' 
rights  of  married  women  in  the  District  of  Columbia  in 
spect  of  their  separate  property,  and  although  it  cannot  1&» 
fully  be  so  construed  as  to  divest  rights  previously  acquii 
in  the  property  of  a  married  woman,  yet,  where  no  si 
tights  intervene,  the  act  confers  the  most  ample  power  of  A  im- 
position on  the  part  of  s^  feme  covert  as  to  her  separate  prop' 
erety,  without  reference  to  the  period  when  it  was  acquired  i 
for  it  says  ^'  belonging  to  her  at  the  time  of  marriage  or  »C' 
quired  during  marriage."    Where,  however,  the  rights  of  tb^ 
husband  have  attached,  she  has  power  of  disposition  snUbjee^ 
to  those  rights,  and  this  is  understood  to  be  in  effect  the  con- 
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«tx-uctioD  given  the  act  by  this  coart  in  Kimbro  vs.  TJie  First 
.National  Bankj  1  MacArthar,  61.  (See,  also,  Sykes  vs.  Chad- 
^M^icky  18  Wall.)  141.)  It  being  a  remedial  statnte,  it  should 
so  constraed  as  most  effectnally  to  meet  the  beneficial  end 
view,  and  to  prevent  a  failure,  and  as  large  and  broad  a 
<M>iiBtrttction  is  to  be  given  as  can  be  done  without  doing  vio- 
I4311C6  to  its  terms.  Potter's  Dwarris  on  Statutes,  231  et  »eq. 
note ;  Sedgwick  on  Statutory  atid  Oonstitutional  Law, 


Such  an  act,  so  far  as  respects  the  power  of  disposition 

<^onferred  by  it  upon  a  married  woman  over  her  separate 

l>roperty,  relates  as  well  to  property  acquired  prior  to  its 

Passage  as  to  that  which  was  acquired  subsequent  thereto. 

T^€m  Wert  vs.  Benedict^  1  Bradf.,  114 ;  Tyler  on  Infancy  and 

<3overture,  720. 

-K.  T.  Marsell  for  defendant  J.  H.  Thompson. 

IVIr.  Justice  MagArthur  delivered  the  opinion  of  the 

Xbo  first  question  to  be  examined  in  this  case  relates  to 
^be  testamentary  capacity  of  Jane  Thompson  at  the  time  she 
^^eodted  her  will,  on  the  24th  day  of  January,  in  the  year 
^^7x,  The  real  property  devised  in  her  will  constituted, 
^itbout  any  doubt,  her  separate  estate.  The  deed  of  trust 
^^^^  in  1867  by  Evans  and  wife  conveyed  the  property  to 
^be  defendant  Kelly,  in  trust,  nevertheless,  for  the  sole  use 
^i^<l  benefit  of  said  Jane  Thompson,  and  for  no  other  person 
^h^fever,  and  only  to  be  conveyed  by  her  or  her  heirs  join- 
^^S  in  the  deed  with  the  trustee.  It  will  be  observed  that 
^o^x^e  is  no  restriction  upon  the  mode  in  which  she  may  dis- 
of  the  property,  except  that  of  the  trustee  joining  in  the 
I,  and  he  was  called  upon  to  unite  in  the  deed  only  when 
*^^  property  was  to  be  conveyed.  His  assent  was  not 
'^'^^tiired  when  she  should  otherwise  dispose  of  it.  Although, 
^u^xrefore,  the  limitation  would  apply  to  a  conveyance,  it 
^*^«^rly  does  not  refer  to  a  devise ;  and  having  the  right,  jus 
^^^l^<mendiy  she  may  use  that  right  in  any  manner  not  ab- 
^^Otely  prohibited  by  the  deed  under  which  she  claims. 
^^Mes  vs.  Methodist  Churchy  17  Johns.,  585,  and  the  authorities 
^**^re  cited.     Mr.  Story  expresses  the  same  doctrine  at  sec- 
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tion  1394,  Eq.  Jar.    The  trust-deed  is  therefore  to  be  cod. 
straed  as  giving  her  the  right  to  dispose  of  the  same  abso- 
lutely by  will.    The  rule  may  now  be  considered  settled, 
wherever  the  chancery  juriisdictiou  exists,  that  a  married 
woman  is  to  be  regarded  as  a  fewi^  sole  in  respect  of  her 
separate  property,  and  that  she  may  dispose  of  it  as  shi 
pleases,  unless  her  power  of  disposition  is  restricted  or  lim- 
ited by  the  deed  or  will  crea.ting  her  interest.    Ohancelloi 
Kent,  in   Jaques    vs.  Methodist    Churchy  3  Johns.  Ch.,  77^ 
admits  this  to  be  the  rule,  as  established  by  the  weight  ot^ 
authority ;  but  he  held  that,  in  view  of  the  general  incapacity 
of  a  married  woman,  she  can  only  dispose  of  the  property 
constituting  her  separate  estate  in  the  mode  prescribed  ii 
the  deed  or  will  under  which  she  becomes  entitled  to  tl 
estate.    The  decision  of  the  court  of  errors  did  not  sostai 

this  view ;   but,  on  the  contrary,  recognized  her  full  an 

untrammeled  power    of  disposition  nnless  the  restricti< 
npon  that  power  was  clearly  and  positively  expressed  in  tl 
deed  or  will  creating  her  estate ;  and  it  is  now  the  setth 
law  of  England  and  New  York  that,  where  property  is  eo 
veyed  to  the  separate  use  of  a  marrierl  woman,  she  has 
nnlimited  control  over  it,  and  mi^y  dispose  of  it  as  if  si 
were  a  feme  sole^  unless  restrained  by  some  special  provisii 
in  the  deed  of  settlement  itself.    The  same  doctrine  was  fk. 
ally  adopted  by  the  court  of  appeals  in  Maryland  ia  Cw^* 
vs.  Husbandy  11  Md.,  492.    The  court  there  say  that  bef<^^ 
the  American  revolution  the  English  cases  established  t»B3i< 
doctrine  that  in  equity  a  married  woman  is  to  be  treated 
a  fenie  sole  in  respect  of  her  separate  property,  and 
she  may  dispose  of  it,  unless  restrained  by  the  instrom^^nt 
creating  the  estate.    The  court  also  admit  that  ainoe  tlsoii 
there  has  been  in  that  State  some  diversity  among  the 
beginning  with  Hulme  vs.  Tenant^  1  Bra,  Id,  and, 
reviewing  the  decision,  concludes  as  follows:  ^^We  are  of 
opinion  that  a  feme  covert  may  act  in  reference  to  her  sepo* 
rate  estate  as  a  fone  sole  where  the  settlement  contaio* 
no  limitations  on  the  subject,  on  the  principle  that  the  /m^ 
disponendi  accompanies  the  property,  unless  restrained  ia 
terms,  or  by  the  manifest  intention  of  the  instrument" 
The  views  expressed  by  Chief  Justice  Gibson,  in  Thom0^ 
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.  Fotwell^  2  WhartoD,  11,  concur  with  those  of  Chancellor 
£Ient,  but  the  great  authority  of  these  names  has  not  been 
al>le  to  overthrow  the  protection  which  a  court  of  chancery 
extends  to  a  -wife  in  the  entire  and  absolute  control  and  dis^ 
I>08ition  of  her  separate  estate.    The  chancellor  has  been  ex- 
l>T^e88ly  overruled,  as  we  have  seen,  and  the  contrary  doctrine 
established,  in  the  State  of  New  York,  while  Chief-Justice 
Oibaon,  as  far  as  I  bave  been  able  to  examine,  has  been  fol- 
lowed nowhere  beyond  the  State  of  Pennsylvania.    The  rule 
for  which  we  contend  is  supported  by  the  great  weight  of 
Authority.    The  oldest  chancellors  of  England  have  taken  this 
^iew.    Modern  legislation  is  tending  to  the  enlargement  of 
the  rights  of  married  women.    The  chancery  jurisdiction  was 
tihe  first  to  support  her  in  the  control  of  her  separate  estate, 
and  when  this  right  is  so  generally  settled,  it  would  seem 
Btrange  for  the  equity  tribunals  now  to  re-assert  restriction 
'^hich  they  were  the  first  to  remove,  and  to  revert  again  to 
the  exploded  presumptions  against  the  rights  of  a  woman 
simply  because  she  is  a  wife. 

Upon  considering  the  trust-deed  in  this  case,  we  find  that 
the  i^Qtors  conveyed  the  property  in  question  to  the 
^*^»tee,  his  heirs  and  assigns,  forever,  to  the  use  of  Mrs. 
''^oiiipsou.  There  is  no  restriction  upon  the  mode  in  which 
^be  shall  alienate  the  same,  only  that  the  trustee  shall  join 
^^  the  deed,  which,  of  course,  would  be  proper  without  any 
^'^h  provision,  as  the  legal  title  was  in  the  trustee.  The  limit. 
^^oo  can  have  no  ret(ereuce  to  a  devise,  and  her  testamentary 
^Pc^ty  was  complete  to  all  intents  and  purposes.  For  these 
'^^^oos  we  are  of  opinion  that  the  will  of  Mrs.  Thompson  was 
^^i^,  and  inasmuch  as  it  relates  to  her  separate  property, 
K*  '^^^'^^^^  ^^^^  ^  Soo^i  t\X\^^  and  was  competent  to  convey 
^^  portioD  of  the  land  to  the  complainant. 

^ot  if  wj  are  mistaken  as  to  the  power  of  Mrs.  Thompson 
V*  Revise  this  property  by  virtue  of  the  terms  of  the  trust- 
^^4  made  in  1807,  we  think  that  she  was  clearly  authorized 
dispose  of  the  same  by  will  under  the  act  of  Congress  reg- 
■MiiBg  the  rights  of  property  of  married  women,  passed 
ll^Piil  10, 1869,  and  by  virtue  of  which  any  married  woman 
.  ^bo  has  the  right  to  any  property,  real  or  pei*sonal,  belong- 
^S  to  her  at  the  time  of  the  marriage,  or  acquired  during 
^^rxiage  in  any  way  other  than  from  her  husband,  shall  bo 
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as  absolute  as  if  she  were  feme  solcj  and  that  she  may  con 
Tey,  devise,  and  bequeath  the  same,  or  any  interest,  therein 
in  the  same  manner  and  with  the  like  effect  as  if  she  we 
unmarried.^ 

It  has  been  suggested  that  the  power  given  in  this  act 
devise  is  confined  to  property  acquired  after,  and  not  before 
the  passage  of  the  act.    This  constrnction  is  not  to  be  infei 
from  the  terms  in  which  the  law  is  expressed.    At  commoi 
law  she  could  not  make  a  will  of  real  property,  owing  to  th 
principle  that  husband  and  wife  constituted  but  one,  an 
that  the  legal  existence  of  the  wife  was  merged  in  the  forme 
It  was  a  mere  personal  disability,  which  the  act  removed,  an 
conferred  the  same  capacity  at  law  that  she  already  enjoyc?- 
in  equity.    There  is  no  limitation  of  the  kind  expressed  & 
the  act ;  and  as  it  is  highly  remedial  in  its  nature,  it  oug] 
to  receive  such  a  coustrnctiou  as  will  give  effect  to  the  libei^ 
design  of  the  legislature.    A  recent  author,  in  si>eaking  of 
similar  statute  in  the  State  of  New  York,  observes:  ^^  It  h 
been  determined  and  held  by  the  courts  of  New  York  tlm 
this  power  conferre<l  upon  married  women  to  dispose  of  th< 
separate  property  by  will  is  a  general  one,  and  not  limited 
property  acquired  subsequently  to  the  passage  of  the 
They  may  dispose  of  their  entire  property  by  a  will  properE  j" 
executed,  whether  such  property  was  acquired  before  or  du.z'- 
ing  coverture.    The  statute  removed  a  disability,  and,  therie- 
fore,  the  power  to  devise  is  not  limited  to  subsequently -A<^ 
quired  property.     Van  Wert  vs.  Benedict^  1  Brad.,  114.    This 
decision,  though  pronounced  in  New  York,  is  good  authority' 
upon  this  subject  in  Pennsylvania."    Tyler  on  Infancy  aud 
Coverture,    720.      The  statute  is  not    to  be  construed  t^ 
affect  any  interest  which  the  husband  has  acquired  in  t\M^ 
real  estate  of  his  wile.    No  question  of  that  kind  arises  i^ 
this  case,  and  the  statute  could  not  be  expressed  in  mor^ 
general  terms;  and  we  think  the  validity  of  this  will  ongti't^ 
to  be  upheld,  although  it  embraces  property  acquired  at  ^ 
period  before  the  law  went  into  operation. 

Judgment  below  reversed,  and  decree  granting  the  pray0^ 
of  the  bill  may  be  passed  in  this  court. 


Mr.  Justice  Wylle  dissenting. 
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ILIP  P.  PENDLETON  AND  HENRY  B.  TYLER, 
lEXECCTTORS  AND  TRUSTEES  UNDER  THE  LAST 
"WILL,  &0.,  OF  EDWARD  H.  PENDLETON,  DE- 
CEASED,  ELIZABETH  PENDLETON,  HELEN  M. 
TENDLETON,  GERTRUDE  S.  WILLIAMS  AND  HER 
BUSBAND,  GEORGE  M.  WILLIAMS,  vs.  GEORGE 
jPARKER,  trustee,  survivor  of  JOHN  W. 
3IAURY,  SAMUEL  T.  WILLI  \MS,  WRIGHT  RIVES, 
JLND  FRANKLIN  RIVES,  EXECUTORS,  &C.,  UNDER 
T:HE  LAST  WILL,  &C.,  OF  JOHN  0.  RIVES,  DE- 
CEASED. 

In  Equity.— No.  3629. 

X.  The  laod  apon  which  three  tmst-deeds  had  been  execated  was  sold  by 
the  trastee  in  theiyoaDge8t  deed  for  lew  than  the  amount  of  the  old 
incambrances,  under  an  agreement  by  all  the  parties  that  the  deed  to 
the  purchaser  should  be  clear  of  all  the  deeds.  The  money  was  di- 
vided pro  rata  on  each  of  the  claims,  the  tirst  incumbrancer  receiving 
part  of  his  in  the  note  of  the  purchaser,  which  was  paid  at  maturity. 
The  first  incumbrancer  died  without  having  released  his  trust-deed, 
Aud  leaving  one  of  the  notes  secured  thereby  among  his  papers.  It 
Was  Held  that,  having  consented  to  share  in  the  proceeds  of  the  sale 
during  his  life,  the  heirs  of  the  first  incumbrancer  ought  not  to  assert 
a  claim  under  his  deed  of  trust,  especially  after  the  lapse  of  eighteen 
years. 

Ihe  facts  necessary  to  understand  the  case  appear  in  the 
<>Piuion  of  the  court. 


^oJkn  F.  Ennh  and  W.  F,  Jones  for  complainants : 

"^t^e  complainants  contended  that  from  the  facts  in  the 
^UBe  there  is  both  a  legal  and  violent  presumption  that  the 
^^e  alluded  to  has  long  since  been  paid.    It  is  averred  that 

*\^  note  has  been  fully  imid.  No  person  can  read  the  proofs 
^^thoat  having  amoral  conviction  of  it  j  and  the  lapse  of 
^^Uie  and  the  staleness  of  the  demand  add  to  the  couclusive- 

*^^^  of  the  presumption. 
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A  court  of  equity  is  not  bound  by  any  fixed,  unaltcrat^^^ 
rule  with  regard  to  the  i)eriod  of  limitation  of  actions, 
the  language  of  Lord  Camden,  *'  It  could  not  properly  defii 
the  time  of  bar  by  any  positive  rule  to  an  hour,  a  minute, 
a  year;  it  was  governed  by  circtnnstancesJ"  Courts  of  equi 
refuse  their  aid  where  a  party  for  a  long  period  of  time  h 
acquiesced  or  neglected  to  pursue  his  remedy,  and  the  pub! 
]>eace  requiring  an  end  of  suits,  he  abandons  his  remedy 
submission,  or  forfeits  it  by  neglect ;  and  this  rule  will 
more  esjiecially  applied  where,  by  reason  of  this  neglect 
delay,  rights  have  been  acquired  which  it  would  be  unjc 
to  disturb.  2  Spence  Eq.  Juris.,  p.  61 ;  17  Vesey,  pp.  98, 9^  -_^  , 
Jones  vs.  TurbervlUe^  2  Vesey,  11 :  Beade  vs.  Reade^  note  $^  ^5 
Vesey,  744 ;  Stuart  vs.  Melly^hj  2  Atkyns,  610 ;  Rayner  ^-  s. 
Ptarsall,  3  Johns.  Ch.,  570. 

In  Ellison  vs.  Moffatt^  1  Johns.  Ch.,  46,  Chancellor  KeK^t 
says :    ^^It  would  not  be  sound  discretion  to  overhaul  an  a,<3- 
count  in  favor  of  a  party  who  has  slept  on  his  rights  forsnc^l^ 
a  length  of  time,  especially  against  the  representatives  of  ^ 
party  who  have  no  knowledge  of  the  original  transaction.      Xt 
is  ag-ainst  the  principles  of  public  policy  to  require  an  aeootint 
after  the  plaintiff  has  been  guilty  of  so  great  laohes.    The  bill 
must  be  dismissed  on  the  ground  of  the  stateness  of  the  de- 
mand.*'   In  this  case  the  laches  had  been  eighteen  years. 
i>temdale  vs.  HawktHSon^  1  Sim.,  393,  the  vice-chancellor  says: 
^*But  as  courts  of  equity  will  not  entertain  stale  demands,  tbej 
have  thought  proper  to  adopt  the  limit  of  six  years,  in  analogy 
to  the  statute.**    Martin  vs.  Heathcote,  2  Eden,  169 ;  Archerljf 
vs.  Roe^  5  Vesey,  565 ;  Barber  vs.  Barber^  18  Vesey,  286  } 
Mooer  vs.  irAi7f,6  Johns.  Ch.,  369;  Beclcford  vs.  Wadtj  1^ 
Vesey,  jr.,  87 ;  Peebles  vs.  Reading.  8  Serg.  &  R,  484  ^ 
court  of  equity,  which  is  never  active  in  relief  against  coo* 
science  or  public  convenience,  has  always  refused  its  aid  to 
stale  demands,  where  the  party  has  slept  upon  his  rights,  o^ 
acquiesced  for  a  great  length  of  time.    Pratt  vs.  Yatlier^  ^ 
Pet.,   416 ;    vide  also  Kane  vs.  Btoodgoody  7  Johns.,  93  t 
Decoueh  vs.  Larelear.  3  Johns.,  190;   Enos  v&  Hunter^   ^ 
Gilm.,  (Dl.,)  211.    *'  Courts  have  been  ever  carefiil  to  exaia" 
ine  into  every  circumstance  which  may  affect  the  <daim,  a^ 
the  lapse  of  time,  &o.,  and  will  not  grant  the  relief  where  tli^ 
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m  has  been  allowed  to  lie  dormant  for  an  anreasonable 
tHk  of  time,  •  •  •  eHpecially  where  no  claim  has  been 
op  daring  the  life-time  of  the  trustee.  And  the  personal 
reseotatlveA  are  aftected  by  the  delay  or  acqaiescence  of 
decedeat  to  the  same  extent  as  if  it  were  their  own." 
^fliaii  vs.  Wailheuj  1  How.,  180;  Hughes  vs.  Edwards^  9 
eat,  489;  Hume  vs.  Bedle^  17  Wall.,  336.  Let  us  see 
fall  effect  of  lai^se  of  time  and  laches,  as  api»licable  to 
case.  In  the  case  of  Spring  vs.  Oray^  2  Mason,  523, 
ded  in  1830,  Judge  Story  says :  "  I  own  myself  to  be 
of  those  who  consider  the  statute  of  limitations  a  highly 
Bflcial  statute,  and  entitled  as  such  to  receive,  if  not  a 
ral,  at  least  a  reasonable,  consti  notion  in  furtherance  of 
nanifest  object.  It  is  a  statute  of  repose,  the  object  of 
ch  is  to  suppress  fraudulent  and  stale  claims  from  spring- 
ap  at  great  distances  of  time,  and  surprising  the  parties 
heir  representatives  when  all  the  proper  vouchers  and 
ience  are  lost,  or  the  facts  have  become  obscured  from  the 
se  of  time,  or  the  defective  memory,  or  death,  or  removal 
witnesses.  The  defense,  therefore,  which  it  puts  forth  is 
baorable  defense,  which  does  not  seek  to  avoid  the  pay- 
it  of  just  claims,  and  demands,  admitted  now  to  be  due, 
which  encounters  in  the  only  practicable  manner  such  as 
ancient  and  unacknowledged,  and,  whatever  may  have 
ti  their  original  validity,  such  as  are  now  beyond  the 
er  of  the  party  to  meet  with  all  the  proper  vouchers  and 
Ience  to  repel  them.  The  natural  presumption  certainly 
tiat  claims  which  have  been  long  neglected  are  unfounded, 
t  least  arc  no  longer  subsisting  demands;  and  this  pre- 
ption  the  statute  has  erected  into  a  positive  bar.  There 
isdom  and  policy  in  it,  as  it  quickens  the  diligence  of 
iters  and  guards  innocent  persons  from  being  betrayed 
heir  ignorance  or  their  overconfidence  in  regard  to  trans- 
>iis  which  have  been  dimmed  by  age.'^ 

>  K.  Elliot  for  defendant : 

tiere  is  no  averment,  much  less  any  proof,  of  the  payment 
iives's  debt  in  full,  and  therefore  the  court  cannot  find 
^  it  has  been  paid  merely  by  lapse  of  time.  No  presump- 
i  of  payment  sufficient  to  authorize  a  release  of  a  deed  of 
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trust  executed  to  secure  a  debt  arises  in  law  ui 
lapse  of  twenty  years  from  the  maturity  of  the  < 
demand  of  principal  or  interest  in  the  mean  timi 
Mortgages,  vol.  1,  pp.  392,  393,  note ;  ibid,  vo 
Kirk  vs.  FarkhUly  1  MacArthur,  2S,  and  aatt 
The  fact  that  the  judgment  on  the  note  might 
the  statute  of  limitations  does  not  operate  to  e 
collateral  remedy  under  the  deed  of  trust  ezecc 
,the  note.  Bank  of  Metropolis  vs.  OkitUchUekj 
Parol  testimony  tending  to  show  an  agreement 
of  the  defendant's  testator  to  waive  his  claim  ui 
of  trust  to  Parker  &  Maury  is  not  sufficient  U 
release  of  an  instrument  under  seal.  See  stati 
&Cf  Alexander's  British  Statutes,  509;  Green' 
§  292,  et  seq.  And  before  the  court  can  decree 
the  deed  of  trust  in  this  case,  it  must  find  fit 
record,  either,  first,  the  full  payment  of  the  debt  i 
by ;  or,  second,  such  lapse  of  time  as  affords  Ic 
tion  of  its  payment;  or,  third,  evidence  of  an  e: 
ment  to  I'eloase  of  equal  dignity  with  the  deed 
Therefore  it  is  res^^ectfully  submitted  that 
the  court  ins|)ecial  term  is  erroneous  and  shor 

Mr.  Justice  Wvlte  delivered  the  opinion  c 

On  the  3a  of  July,  1S52,  one  Charles  W. 
from  John  C.  Rive«  a  |)art  of  lot  G,  in  squa? 
of  Washington,  for  the  sum  of  $13.iXX>,  of  t 
imid  in  c;uih,  and  four  notes  of  d2.500eac7 
two,  three,  and  four  years  atter  date,  with  ii 
for  the  Ixilanoo.    Tho^^  notes  were  simulta 
a  deed  of  trust  uiK>n  the  proi>erty.    Su 
years  lSo3  and  1S54,  two  other  deeils  of 
upon  the  proivrty  by  Flint,    The  first  ai 
Rives  notes  were  duiv  paid  at  maturity 
fourth  wi*ro  not  so  paid.    The  iioies  sec? 
of  the  thre^'  di-e^is  ot  trust  having:  matni 
the  trustee,  William  T.  Williams, oii or. 
ISj!^  sold  the  pr\>:vrry  to  Kihranl  II. 
Ac  the  date  ot  this  Siilo  Uivos'saoln,  xv 
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to  86,725,  and  the  subsequeut  iocumbraDces,  including  taxes^ 
&c.,  swelled  tUe  charges  upon  the  property  to  :^  11,363.20. 

As  Bives's  was  the  oldest,  and  the  sale  was  made  under  the 
youngest,  of  the  three  deeds  of  trust,  the  purchaser,  unless 
under  special  arrangements,  could  take  only  such  equity  in 
the  property  as  remained  after  the  two  other  deeds  of  trust, 
which  were  prior  in  date  to  that  under  which  the  sale  was 
made.  These  could  not  be  affected  by  the  sale.  The  pro- 
ceeds of  the  sale  could  represent  no  more  than  the  value  of 
this  remote  equity,  and  no  part  of  such  proceeds  could  be 
applied  toward  payment  of  the  earlier  incumbrances. 

We  are  convinced,  however,  Dhat  an  agreement  was  entered 
into  by  all  the  parties,  before  the  sale  was  made,  that  the  sale 
should  be  clear  of  all  the  deeds  of  trust,  and  that  these  should 
^  paid  out  of  the  proceeds  pro  rata.  After  deducting  for 
^^es,  insurance,  expenses  of  sale,  &c.,  there  remained 
^3,633.30  of  the  purchase-money.    The  debts  were — 

To  Rives $6,725  00 

To  Chubb  Bros 2,940  00 

I'o  Lacy 631  50 


10, 196  50 

^iie  money  ($8,633.30)  was  divided  between  these  debts 
P»"o  rato,  at  the  rate  of  84f  per  cent  to  each  claim ;  Rives 
"^^ceiving  $5,694.50  upon  a  debt  of  $6,725,  and  accepting,  as 
P^i*t  payment,  a  note  of  the  new  purchaser,  Pendleton,  for 
*2j034,  secured  by  a  pew  deed  of  trust  upon  the  property  j 
^^d  this  note  was  subsequently  collected  by  him  from  Pen- 
dleton's estate. 

XJnless  by  consent  of  Bives,  the  property  must  have  been 
^Id  subject  to  his  deed  of  trust,  in  which  case  he  could 
"*ve  claimed  no  part  of  the  proceeds.    After  having  con- 
^^t^  to  share  in  the  proceeds  to  the  extent  of  84f  per  cent. 
^^  Ixis  whole  claim,  his  heirs  ought  not  now  to  assert  claim 
^n^er  his  deed  of  trust  for  the  deficiency,  especially  after  so 
SJfeat  a  lapse  of  time.    The  notes  secured  by  that  deed  were 
^ated  3d  of  July,  1852,  and  the  last  of  them  to  mature  fell 
*^e  in  July,  1856 ;  about  eighteen  years  prior  to  the  insti- 
tution of  the  present  suit. 


I 
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It  is  qaite  probable  that  Mr.  Bives  entertained  the  notio 
that  he  might  share  in  the  proceeds  of  the  sale  made  in  185^^ 
and  still  hold  his  deed  of  trust  as  security  for  any  deficiency  — 
for  in  no  other  way  can  we  account  for  his  consent  to  com 
in  on  the  proceeds  pro  rata  with  junior  incumbrancers,  whe 
his  security  was  absolutely  perfect  for  the  whole  of  bis  dai 
But  that  was  impracticable,  except  with  the  CrOnsent  both 
Flint,  the  debtor,  and  of  Pendleton,  the  purchaser.  Tl 
latter  is  dead,  and  Flint,  whose  testimony  has  been  taken 
the  cause,  says  that  by  agreement  of  all  the  parties  the 
was  to  be  clear  of  all  the  incumbrances.  This  testimony 
also  very  strongly  corroborated  by  the  evidence  of  A.  Thorn 
Bradley  as  to  the  declarations  of  Bives  himself.  At 
events,  he  could  not  now  be  heard  to  set  up  a  claim  at 
with  his  own  acts;  and  his  heirs  are  in  no  better  situation* 

We  think  the  deed  of  trust  in  question  constitutes  sucba. 
cloud  upon  the  complainant's  title  as  ought  to  be  removi^ 

The  decree  below  affirmed. 
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OEOEGE  F.  SCHAFFER  vs.  BARBARA  LEHMAN. 

At  Law— No.  12800. 

I-  A  tnmrried  woman  is  bound  by  a  contract  which  her  hasband  has  en- 
tered into  on  her  behalf  for  improvements  upon  her  separate  estate, 
Ike  having  acted  as  her  agent,  and  with  her  knowledge  and  consent, 
and  she  having  accepted  the  benefits  resulting  from  the  performance 
of  snoh  contract. 

U.  A  motion  for  Judgment  ought  to  be  sustained  upou^n  award  which 
baa  been  filed  more  than  seven  days  in  the  cause,  and  no  exceptions 
filed. 

III.  £Yidenoe  offered  by  the  defendant  for  the  purpose  of  showing  that 
plaintiff  had  done  inferior  and  defective  work  of  a  similar  kind  on 
the  house  of  another  person  was  properly  rejected  by  the  referee. 

The  case  is  stated  in  the  opinion  of  the  court. 

-R.  R088  Perry  for  plaintiff: 

I.  An  award  can  be  impeached  in  two  ways  only,  viz :  By 
exceptions  filed  thereto,  and  by  a  motion  to  set  the  award 
^side.  Evans's  Practice,  p.  448.  Neither  of  these  methods 
^^^  resorted  to  in  this  case.  Conceding  that  the  referee 
erx^^  in  exclading  the  testimony  offered  by  the  defendant, 
''^09%  constat  that  the  defendant  has  not  abandoned  his  ob- 
J^ot:ion  taken  before  the  referee,  since  he  has  not  seen  fit  to 
'^^ii^  it  before  this  court  by  excepting  to  the  award  on  that 
erroxand. 

It  Conceding  that  this  objection  now  lies  in  the  month  of 

^Q^    defendant,  it  can  scarcely  be  necessary  to  argue  to  the 

^^^vtxt  that  evidence  tending  to  prove  unliquidated  damages 

^^^not  be  adduced  under  a  plea  of  set-off'  resulting  from  ex- 

V^^^s  contract.    That  the  fact  that  8.  did  some  work  for  E. 

^*^  ^.n  imperfect  manner,  which  E.  was  compelled  to  repair  at 

^  ^^^rtain  expense,  cannot  possibly  tend  to  prove  that  L.,  who 

*^^^  some  months  previous  had  his  work  done  by  S.,  ought 

^^  i^^ecover  damages  therefor  in  addition  to  his  expenses  for 

^Pairs.    The  objection  which  has  just  been  considered  seems 
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the  only  oue  proper  for  eousideration,  as  it  is  the  sole  poii 
presented  by  the  record  in  the  shape  of  an  exception  tak« 
by  the  parties.  A  s,  however,  the  conrt  refused  to  enter  jiidi 
ment  upon  the  award  on  general  grounds,  it  may  be  propi 
to  add: 

III.  That  under  all  the  anthorities  this  award  is  absolute 
final  and  conclusive  as  to  all  findings  of  fact.    Chldamith  ^ 
lAllyj  1  Har.  &  Johns.,  364 ;  Cromwell  vs.  Oicings^  6  Har. 
Johns.,  12. 

IV.  That  since  the  10th  day  of  April,  1869,  a,  f€}ne  covert 
the  District  of  Columbia  is  liable  on  contracts  concerning  1: 
separate  estate  as  absolutely  as  if  she  were  unmarried,  and  tl: 
her  husband  Is  not  a  proper  party  to  any  action  brought 
or  against  her,  arising  from  her  contracts  in  relation  ther^ 

sections  727,  729,  730,  Rev.  Stats.  District  of  Columbia. 

V.  That  a  feme  covert  can  contract  thi'ough  an  agents 
potentially  as  a  feme  sole  can,  and  that  the  authorized  cm 
of  her  agent  bind  her  as  principal  according  to  the  geiiei 
principles  of  the  law  of  agency. 

F,  TF.  Jones  for  defendant. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court ; 

The  defendant  was  a  married  woman,  and  the  present  m^ 
tion  was  brought  to  recover  $211.55  for *work  and  labor  ai:^ 
materials  furnished  in  making  improvements  upon  a  piece  ^ 
real  estate  in  this  District  owned  by  her  in  her  separate  rigl^ 
By  agreement  of  parties,  the  cause  was  referred,  under  m  ^ 
of  court,  to  James  G.  Payne,  esq.,  ''  for  his  arbitration  earn 
decision  oo  such  evidence  as  may  be  adduced  before  him  b^ 
either  party .^' 

It  was  proved  before  the  referee  that  the  work  was  doi^ 
and  materials  furnished  under  an  agreement  between  Vm 
plaintiff  on  the  one  part,  and  the  defendant's  husband  ontfai 
other,  and  that  the  husband  acted  as  the  agent  of  his  wifSI 
and  under  her  authority,  and  for  her  advantage,  in  the  ma^ 
ter.  The  referee  corrected  some  errors  and  made  certai 
allowances  by  way  of  set-off  in  favor  of  the  defendant,  in  cci 
sequence  whereof  plaintiff's  bill  was  reduced  to  $59.05,  wit: 
interest.  Among  these  credits  was  a  set-off  of  $87.25,  C 
account  of  a  claim  set  up  for  a  debt  due  from  the  plaintiff  t 
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the  defeDdant's  husband.  To  say  the  least  of  it,  this  was 
liberal  toward  the  defendant.  On  the  trial  before  the  referee 
the  defendant,'  in  order  to  prove  that  the  work  done  upon 
her  hoase  by  the  plaintiff  was  of  inferior  character,  offered 
to  show  by  evidence  that  several  months  after  the  work  on 
her  hoase  was  finished,  the  plaintiff  had  done  work  of  a  sim- 
ilar kind  on  the  house  of  one  Mrs.  Easby.  which  was  so  de- 
fective in  quality  that  Mrs.  Easby  was  obliged  to  have  it 
done  over  again  by  another  person.  The  offer  of  this  evi- 
dence was  rejected  by  the  referee,  and  properly  so,  in  our 
opinion,  for  reasons  too  obvious  to  require  mention  here. 

The  award  was  filed  on  the  11th  May,  1875,  and  contains, 
on  its  face,  a  statement  of  the  facts  substantially  as  now  re- 
lated. No  exceptions  to  the  award  were  ever  filed  by  the 
defendant,  and  on  the  8th  of  June,  1875,  plaintiff'  moved 
the  court  for  judgment.  This  motion  was  resisted  by  de- 
fendant's counsel,  and  was  overruled  by  the  court,  and 
frona  that  decision  plaintiff*  has  appealed.  We  are  of  opinion 
/hat  judgment  ought  to  have  been  entered  upon  the  award. 
^e  think  the  defendant  was  bound  by  the  contract  which 
^B  husband  has  entered  into  on  her  behalf,  with  her  knowl- 
^^e  and  consent,  and  of  which  she  has  accepted  the  benefits, 
^^^  that  all  of  the  other  rulings  made  by  the  referee  were 
^rr^et ;  at  least  such  as  afford  no  ground  for  exception  on 
*^^  part  of  the  defeihdant. 

independently,  however,  of  the  unobjectionable  character 
^  tilie  award  itself,  the  motion  for  judgment  ought  to  have 
^^^xi  sustained,  for  the  reason  that  the  award  had  been  filed 
^  ^he  cause  more  than  seven  days  before  the  motion  was 
^^<lofor  judgment,  and  no  exceptions  had  been  filed,  or  were 
^^^n  at  the  argument,  of  the  character  prescribed  by  the 
^^  of  assembly  of  1778,  ch.  21.  That  act  prescribes  the 
^es  for  which  an  award  of  the  kind  made  in  the  present 
may  be  set  aside  by  the  court ;  and  these  are,  "  that 
^^  same  was  obtained  by  fraud  or  malpractice  in,  or  by  sur- 
^^^e,  imposition,  or  deception  of,  the  arbitrators,  or  without 
^^  notice  to  the  parties,  or  their  attorney  or  attorneys.''  The 
^^^rd  in  this  case  being  unobjectionable  for  either  of  these 
^^"^ses,  it  was  error  to  refuse  the  judgment }  and  it  is  ordered 
^^t  the  same  be  now  entered  for  $59.05,  with  interest  from 

^^^uary,  1874,  and  costs. 
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DENNIS  COUGnLIN  vs.  MAEY  A.  P0UL30N. 

At  Law.— No.  12360. 

I.  Three  prayers,  grauted  at  the  request  of  oue  of  the  parties,  relating-  to 

the  same  matter,  should  be  cousidered  together  as  a  whole,  and 
garded  as  the  iustruction  of  the  court  to  the  jary. 

II.  Where  aa  iDcompetent  qnestion  put  to  a  witness  is  allowed  to  be 

swerod,  subject  to  the  objectious  of  the  other  side,  but  before 
cause  was  submitted  to  the  jury  the  judge  instructed  the  Jury  to 
aside  and  disregard  the  testimony  so  objected  to,  the  error  was  cm. 
by  such  directions. 

III.  It  is  competent  to  prove,  on  a  question  of  the  sanity  of  a  testator,  "Cs  li» 
his  father,  mother,  or  perhaps  bis  ancestors  in  a  more  remote  deg^^s^^^e , 
were  of  unsound  mind,  by  the  evidence  of  a  person  speaking  from.  "Mj^I  s 
own  personal  knowledge  and  observation,  but  not  by  traditioKia.  o^ 
hearsay  testimony. 

The  case  safficieutly  appears  iu  the  opinioa  of  the  coarfc* 
W,  D.  Davidge  and  Beglnald  Fendall  for  plaintiff. 
Bradley  &  Duvall  for  defendant. 

Mr.  Jnstice  Olin  delivered  the  opinioa  of  the  court: 

In  March,  1874,  the  plaintiff  presented  for  probate,  ia  t  *^^ 
orphan's  court,  a  written  paper  purporting  to  be  the  I-^^--*®^ 
will  and  testament  of  John  Keefe. 

A  caveat  having  been  filed  in  the  orphan's  court  on  t  *-*® 
14th  of  April,  1874,  by  Mary  A.  Poulson,  the  defendac*- *^ » 
thereupon  the  following  issues  of  fact  were  sent  by  the  jost^-^ 
holding  the  ori)han's  court  for  trial  before  a  jury  at  tii6(^  ' 


cuit  court,  or  rather  to  the  court  held  for  the  trial  of  questio  "^'^^^ 
of  fact  by  a  jury.    The  issues  to  be  tried  before  the  jury  w^ 
as  follows : 

First.  Whether  the  paper- writing  filed  in  the  office  of  t 
register  of  wills,  on  the  24th  of  March,  1874,  purporting 
be  the  will  of  John  Keefe,  deceased,  is  the  last  will  and  tea 
ment  of  the  said  John  Keefe. 

Second.  Whether  the  said  paper- writing  was  obtained  iM-^ 
der  undue  influence. 
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Xbird.  Whether  the  said  John  Keefe,  at  the  time  of  the 
xecution  of  the  said  paper-writing  purporting  to  be  his  last 
will,  was  of  sound  and  disposing  mind,  memory,  and  under- 
ita^nding,  and  capable  of  executing  a  valid  deed  or  contract 
On  the  trial  of  these  issues  a  great  amount  of  testimony 
^ass  taken,  most,  if  not  quite,  all  of  which  quite  unneces- 
sarily appears  in  the  printed  bill  of  exceptions.  The  jury 
tiaving  found  a  verdict  against  the  validity  of  the  will,  the 
^aiis<3  was  brought  to  this  court  upon  a  bill  of  exceptions 
takon  on  the  trial. 

trpon  the  argument  of  the  cause  there  seemed  to  me  but 
"^^o  questions  worthy  to  be  considered ;  but  little  stress  hav- 
^€r  been  laid  by  counsel  except  upon  two  points. 

le  first  question  arises  upon  the  three  prayers,  as  they 
oalied,  asked  by  the  counsel  for  the  caveators^  which  were 
t^ted  by  the  court,  and  excepted  to  by  the  propounder  of 
^ill,  namely : 

defendant's  first  prayer. 

*'^  If,  from  the  whole  evidence  aforesaid,  the  jury  shall  find 
^*^t  the  deceased,  John  Keefe,  left  neither  wife  nor  children 
"^^xiig  at  his  death,  and  also  that  the  caveators  are  children 
^  l^  is  tyro  deceased  brothers,  and  were  for  some  time  objects 
*  t^  is  protection  and  bounty;  and  if  they  shall  further  find 
^^t;  without  cause  he  conceived  the  idea  that  they  put  spells 
^  lim  in  order  to  secure  to  themselves  the  succession  to 
mheritance  of  his  property  and  estate ;  that  he  could 
be  reasoned  out  of  that  idea,  and  that  the  same  existed 
^  l=^i8  mind,  had  a  controlling  influence  over  it,  and  the  said 
^Q^  ^ence  led  to  the  execution  of  the  paper  now  propounded 
^  l^is  will,  then  the  law  is,  that  the  said  idea  was  an  insane 
^^Usion,  and  the  said  paper  is  not  the  will  of  the  said  John 
"^^^^fe,  and  the  jury  must  so  find." 

^2^ranted. 

^^ranting  of  said  prayer  by  the  court  excepted  to  by  Mr. 
•^^ridall. 

DEFENDANT'S  SECOND  PRATER. 

^'^If  the  jury  find  from  the  whole  evidence  aforesaid  that, 
^^  the  time  of  the  execution  of  said  paper  herein  propounded 
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US  the  last  will  of  the  said  John  Keefe,  he  was  laboring  undei 
the  impression  and  belief  that  the  families  of  his  brother- 
put  spells  on  him,  and  intended  and  had  attempted  topoisoc 
him  in  order  to  inherit  his  property,  that  the  said  impressio 
was  without  any  foundation  in  fact,  and  that  he  had 
reason,  from  any  facts  given  in  evidence,  to  support  it,  bi 
was  so  strong  that  he  could  not  be  reasoned  out  of  the  sai 
fixed  impression,  and  that  he  made  the  said  paper-writing 
propounded  under  the  control  and  impression,  and  said  ii 
pression  was  too  strong  for  him  to  resist  it,  the  law  is,  th-^ 
it  is  not  the  will  of  the  said  John  Keefe." 

Granted. 

To  the  granting  of  this  prayer  Mr.  Fendall  excepts. 

defendant's  third  prayer. 

^'  If,  from  the  whole  evidence  aforesaid,  the  jury  shall  fLu  d 
that  the  deceased,  John  Keefe,  without  cause  or  any  fttc^'C;^ 
given  in  evidence  conceived  that  the  wives  and  childrea.  o^ 
his  brothers  put  spells  on  him,  and  intended  and  attemp't^cl 
to  poison  him  to  get  his  property,  and  that  it  was  impossil 
to  reason  him  out  of  this  belief,  it  was  a  delusion,  and  he 
of  insane  mind ;  and  if  they  shall  further  find  in  point 
fact  there  was  no  ground  for  this  belief,  then  the  burden 
the  proof  is  on  the  propounder  of  the  will  to  satisfy  the  ji 
by  proofs,  that,  at  the  time  of  making  the  alleged  will,  he 
entirely  free  from  such  delusions,  otherwise  the  verdict 
the  jury  must  be  against  the  will  under  the  third  issue." 

Granted. 

To  the  granting  of  said  prayer  Mr.  Fendall  excepts. 

It  was  admitted  on  the  argument  of  this  case  that  the  jnd 
proi)erly  stated  the  law  to  the  jury  in  prayer  No.  .1,  and 
serious  fault  was  found  with  prayer  No.  2.    But  prayer  S 
3  was  claimed  to  have  misled  the  jury,  and  would  natural  13"* 
do  so.    If  the  third  prayer  stood  alone  as  the  judge's  iDfltrti^^' 
tions  to  the  jury  on  the  law  of  the  case,  I  should  think    *  * 
erroneous.    But  I  think  this  third  prayer  should  be  taken  i  *^ 
connection  with  the  first  and  second,  and  that  the  judge  w^^ 
not  bound  to  repeat  for  the  second  and  third  time  what  l»^ 
had  before  said  to  the  jury.    If  you  only  add  to  the  ihxf^^ 
prayer  a  sentence  or  so  that  was  said  in  the  first  prayer,  tt»^ 
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t,liird  woald  be  as  unexceptiouable  as  the  tirst.    Bat  it  is 
<^laiined  that  the  object  of  the  third  prayer  was  to  wrongfully 
^liift  the  barden  of  proof  from  the  caveators  upon  the  pro- 
poander  of  the  will.    If  this  were  so,  I  see  no  objection  to 
the  raling  of  the  justice.    Keefe  was  not  what  is  termed  in 
medical  jarispradence  a  lunatic,  that  is,  a  man  who  is  sane  one 
^ay  and  crazy  the  next.    The  burden  of  proof  may  well  be 
^POQ  a  party  seeking  to  avoid  such  a  man's  acts,  to  show  at 
the  particular  time  the  act  was  done  the  actor  was  in  such 
A  state  of  mind  as  disqoalified  him  from  the  performance  of  any 
l^gral  act.    Such  a  rule,  it  is  admitted,  does  not  apply  where 
*  man  is  clearly  proven  to  be  insane  at  some  time  before  per- 
forin log  the  act  which  is  questioned.    But  as  Keefe  was  not 
proven  to  be  insane  in  all  respects,  but  only  in  reference  to 
^is  x^elations,  the  natural  objects  of  his  bounty,  the  caveators 
^^Sbt  to  show  that  at  the  very  time  he  executed  his  will  the 
all^gg(}  insane  delusion  in  respect  to  them  existed. 

^Qt  his  disease  was  what  medical  writers  term  mono- 
**^^rt  ia.  When  that  disease  is  clearly  established  by  proof, 
^  ^  Txow  not  why  this  presumption  should  not  be  indulged  in 
^^^^^lenoe  to  the  continuance  of  such  disease  as  in  cases  of 
^t:^,!  insanity.  Indeed,  I  believe  it  to  be  true  that  more  per- 
have  been  cured  of  what  is  termed  insanity  than  mono- 
da.  If  this  be  true,  there  is  a  stronger  presumption  of  the 
t:inuance  of  the  latter  disease  than  the  former.  From  the 
of  exceptions,  when  taken  in  connection  with  the  testi- 
ly printed  in  the  record — and  the  exceptions  seem  drawn 
**^  deference  to  the  printed  testimony — this  was  a  singular 
^^^^  of  monomania,  and  that,  too,  in  reference  to  the  natural 
^^J  ^cts  of  his  (the  testator's)  bounty. 

*^he  second  question  I  propose  to  consider  arises  upon  the 

^^^^ond  bill  of  exceptions,  and  the  reasons  I  assign  for  over- 

^^ing  it  may  not  be  concurred  in  by  all  the  court.    This 

^^^Sfestion  is  of  more  importance  to  decide  rightly  than  the 

^^•^^  itself,  because  the  latter,  if  decided  wrong,  may  be  cor- 

^^^^t^,  but  the  former  will  settle  a  rule  of  practice,  so  far  as 

^  can  settle  it,  applicable  to  this  case  and  to  the  trial  of  all 

^^^^r  cases. 

SECOND  BILL  OP  EXCEPTIONS. 

**  After  the  evidence  stated  in  the  foregoing  bill  of  excep- 
*^^^8,  made  part  hereof,  had  been  introduced,  the  defendant's 
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couDsel  then  asked  Mrs.  Annie  Gainey  the  following  qaestioH 
^Do  yon  know  anything  about  the  condition  of  Michffc 
Eeefe's  mother,  whether  the  tradition  in  the  family  was  : 
to  whether  she  was  insane  or  not  ^  But  the  plaintifiTs  con. 
sel  interposed  and  objected  to  the  question,  on  the  grouH 
that  it  was  inadmissible  to  show  by  family  tradition,  or 
any  other  way,  whetber  the  mother  of  the  testator 
insane;  that  the  evidence  proposed  to  be  introduced 
mere  hearsay,  and  such  inadmissible  evidence  would  tend 
mislead  the  jury  and  prejudice  the  plaintiff.  But  the  coic 
admitted  the  testimony  subject  to  objection  and  allowed  ^ 
witness  to  answer  the  question ;  who  thereupon  testified  tl 
she  did  not  know  Michael  Keefe's  mother,  but  she  alwa 
heard  her  (witness's)  mother  say  that  she  died  out  of  li 
senses.  Michael  Keefe's  mother  was  dead  before  she  (tl 
witness)  joined  the  family,  but  she  always  heard  her  husbsL 
say  so.  To  which  ruling,  allowing  said  question  to  t 
answered,  the  plaintiff's  counsel,  at  the  time  and  before  it 
answer  was  given  by  the  witness,  duly  excepted.  And  tlJ 
plaintiff  prays  the  court  to  sign,  seal,  and  cause  to  be  enrolls 
tliis  his  second  bill  of  exceptions ;  which  is  accordingly  don. 
this  4th  day  of  March,  1875. 
[L.  s.]  '*D.  K  CARTTER, 

"  Chief  Justice:^ 

The  question  propounded,  as  stated  in  the  exceptions, 
think  was  inadmissible ;  but  the  question  was  allowed  to  b 
answered,  subject  to  the  objection  of  the  plaintiff;  and  th 
witness  answered  that  she  did  not  know  Michael  Eeefe' 
mother,  but  she  always  heard  her  (witness's)  mother  say  sh 
died  out  of  her  senses.  It  appears  by  the  record  that  Mn 
Oainey  was  the  wife  of  Michael  Keefe,  who  was  the  brotbe 
of  John,  the  testator;  and  the  question  put  to  Mrs.  Oaine, 
was  to  elicit  from  her  what  she  had  heard  her  former  husban* 
(Michael)  say  in  respect  to  the  sanity  of  his  mother  and  th 
mother  of  the  testator.  While  I  think  it  is  competent  t 
prove,  in  a  question  of  the  sanity  of  a  testator,  that  his  fathe: 
mother,  or  perhaps  his  ancestors  in  a  more  remote  degr^ 
brothers  or  sisters,  were  of  unsound  mind,  still  I  think  sac 
fact  must  be  proven  by  a  person  speaking  from  his  ovf 
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p^MTSODal  knowledge  and  observation.    This  case  is  attempted 

to  \3e  likened  to  thai  of  pedigree,  where  the  traditions  of  the 

fsi^rKi  ily  are  received  in  evidence.    But  the  distinction  between 

tlfto  two  cases  is  too  manifest  to  require  argument  or  illustra- 

tioKi.    The  fact  of  insanity,  where  it  exists,  is  open  to  all  the 

world  with  whom  the  alleged  insane  person  comes  in  contact* 

N'ot;  so  the  paternity  of  a  child,  which  can  seldom  be  vouched 

for*     by  more  than  two  persons,  and  sometimes    not  very 

sa.t.iti&ctorily  by  either,  if  the  whole  truth  was  told.    But  it 

^pp^ars  by  the  record  that  before  the  case  was  submitted  to 

tbt3  Jury,  the  justice  presiding  at  the  trial  instructed  the  jury 

to  lay  aside  and  disregard  the  testimony  of  Mrs.  Gainey,  to 

tli^    admission  of  which,  conditionally,  the  plaintiff  had  ex- 

^^I>t:ed.    Hence  the  question  arises,  whether  the  error  (if  it 

^^^  oue)  of  admitting  Mrs.  Gainey's  testimony  was  cured  by 

th^  direction  of  the  presiding  judge  to  disregard  it! 

X  caunot  but  observe  that  all  the  adjudged  cases  cited  in 
tn^  argument  upon  this  question  were  from  the  State  of  New 
^or*k.  Two  or  three  of  the  cases  were  made  upon  the  return 
^O  a»  writ  of  certiorari^  made  by  a  justice  of  the  peace  and  two 
^^^**^8  which  did  not  originate  before  a  justice  of  the  peace. 
-■-^  one  of  the  cases,  Bronson  lays  down  what  I  think  to  be  the 
^^^  rule  of  law;  and  in  the  other  decision,  from  the  now 
'^^^liest  court  in  the  Slate  of  New  York,  the  opinion  of  Grover, 
^—    uses  language  which,  if  not  taken  in  connection  with  the 


of  the  case  then  before  the  court,  might  seem  to  over- 

the  opinion  of  Bronson.    But  the  opinions  of  Denio,  in 

"^^  same  case  alluded  to  in  the  court  of  appeals,  would  seem 

-^     xelieve  that  case  from  all  conflict  with  the  opinion  of 

^^itioe  Bronson.    The  exceptions  in  this  case  must  be  over- 

^^^^«d,  and  the  judgment  of  the  circuit  court  affirmed. 

^iMr.  Justice  "Wylie  concurred  in  the  judgment  of  the  court, 

^t;  expressed  the  opinion  that  the  evidence  of  Mrs.  Gainey 

^  ^-8  competent,  and  was  properly  received  in  the  first  instance, 

^^  ohow  that  the  mother  of  the  testator  was  insane.    The 

^*^intiflf  was  not,  therefore,  prejudiced  by  the  direction  of  the 

^^tot  to  disregard  it. 
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THOMAS   MILLS  vs.  THE   ORANGE,   ALEXANDEL 
AND  MANASSAS  RAILROAD  COMPANY. 

At  Law.— No.  9637. 

I.  The  defendant  is  a  railroad  corporation,  chartered  by  the  State  of 
ginia,  and  uses  the  track  of  a   Washington  railroad  company 
agreement.    The  plaintiff,  while  flagging  defendant's  trains  over 
road  of  the  Washington  company,  must  for  the  time  be  considc 
the  servant  of  the  defendant,  and  is  not  entitled  to  recover  for 
injury  occasioned  by  the  negligence  of  another  servanti  witb^ 
showing  that  defendant  was  gailty  of  negligence  in  selecting  the 
ant  by  whose  fanlt  the  accident  happened. 

JI.  What  constitutes  negligence  usually  is  a  mixed  question  of  law 
fact ;  and  sometimes  negligence  is  of  a  chai^cter  so  gross  on  the 
of  a  plaintiff,  that  a  judge  may  well  instruct  a  jury  that  he  is 
entitled  to  recover. 

III.  A  plaintiff  was  guilty  of  gross  negligence  who  Toluntarily  p 
himself  upon  the  track  before  an  approaching  railroad  engine, 
which  he  was  injuredj  and  the  judge  trying  the  cause  may  inst 
the  jury  to  return  a  verdict  for  the  defendant  on  that  ground. 

STATEMENT  OF  THE  CASE. 

This  case  was  before  the  court  at  a  previoas  term,  and  :J 
was  tbeu  determiued  that  the  defendant  was  liable  to  tip- 
plaintiff  for  a  i)ersona]  injury  produced  by  the  carelessness 
its  agents  in  running  a  train  of  cars  through  the  city 
Washington  on  the  track  of  another  company.    1  MacAr. 
285.    A  new  trial  was  granted ;  and  the  case  comes  up  a 
upon  a  bill  of  exceptions,  which  raises  the  questions  whethe^^^ 
the  defendant  is  to  be  considered  in  the  employ  of  the  defend 
ant,  and  whether  the  latter  would  be  liable  for  injuries  to  th 
plaintiff  occasioned  by  the  negligence  of  another  in  the  sam 
occupation.    In  order  to  understand  what  is  expressed  in  thi 
opinion,  it  becomes  necessary  to  state  a  portion  of  the 
mony.    On  the  trial,  the  plaintiff  was  called  and  testified 
follows : 

"  I  reside  in  Washington ;  have  lived  here  ten  years. 
1871  and  1872  was  engaged  as  flag-man  by  the  Washingtc^^ 
and  Alexandria  lliiilroad  Company.    I  was  employed  to  carM^y 
the  flag  before  the  engines  running  from  Seventh-street  dei>o^ 
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to  t,fae  Baltimore  and  Obio  depot,  in  this  city.    My  work  waa 
to  ^^^alk  on  the  track  directly  in  front  of  the  engine,  and  swing 
a  reel  flag  to  let  people  know  that  the  train  was  coming.     The 
tx*a;i  n  was  not  allowed  to  go  faster  than  I  walked ;  I  carried  this 
before  all  the  trains  that  passed  over  the  road ;  I  was  em- 
red  by  the  Washington  and  Alexandria  Road  to  carry  the 
fl^  Sj  and  was  told  by  Mr.  Stevens  to  carry  the  flag  before  the 
^i^^ffendant'strains'of  cars  as  I  carried  it  before  the  Washington 
^^^cl   Alexandria  trains  of  cars.    The  defendant's  passenger- 
1  US  passed  over  this  road  twice  a  day.    1  had  carried  the  flag 
defendant's  trains  some  nine  or  ten  months  before  I  was  hurt. 
r  ^w  as  hurt  on  the  15th  day  of  March,  1872,  while  I  was  carrying 
th^    flag  from  the  Baltimore  and  Ohio  depot  to  the  Seventh- 
^"^^r^^et  depot,  going  west.    The  train  was  running  faster  than 
*^  liskd  a  right  to  run,  and  I  stepped  on  the  track  some  five  or 
^^^x:  ^-ards  iu  front  of  the  engine,  and  when  I  had  done  so  before 
^^^^  always  slowed  the  train.    They  were  about  to  cross 
^^^   Seventh-street  road — and  when  running  too  fast  1  always 
it  on  the  track.    In  this  instance  they  did  not  slow  the 
In,  but  ran  on  to  me.    The  engineer  could  see  me  on  the 
He  ran  over  me  and  crushed  my  ankle.    It  was  a 
^^^r  before  I  was  able  to  walk  at  all ;  for  three  or  four  months 
I   Was  confined  to  my  bed.    I  cannot  now  work  as  I  used  to. 
^  c^^Dnot  stand  on  this  foot,  and  when  I  do  it  pains  me  nights. 
'^  '^cut  on  the  track  to  stop  the  train  from  passing  Seventh 
^tr^et  at  the  speed  they  were  running ;  they  were  running 
>r  than  they  had  a  right  to  run.    The  train  that  ran  on 
me  carries  the  through  passengers  from  Lynchburgh,  Ya., 
^^     the  Baltimore  and  Ohio  depot  in  this  city.    All  the  per- 
®^*^«  on  this  train,  except  the  conductor,  were  in  the  employ 
^^  t;he  defendant." 

^©  was  cross-examined,  and  said : 

^-^t  the  time  I  was  hurt,  the  conductor  of  the  Washington 

^^    Alexandria  Boad  had  charge  of  the  train.    He  took 

^^rge  of  the  train  at  Alexandria,  and  ran  it  through  to  the 

.^^^^more  and  Ohio  depot  in  this  city  and  back  to  Alexan- 

^^»     I  was  not  trying  to  get  on  the  cow-catcher  at  the  time 

^^B  hurt;  I  never  rode  on  the  cow-catcher ;  when  I  went 

the  track,  I  went  on  some  five  or  six  yards  ahead  of  the 

^^6iOe,a8  it  was  near  Seventh  street;  the  train  was  running 

^^^r  than  it  had  a  right  to  run." 
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The  defendant  called  as  a  witness  O.  A.  Stevens,  who  t 
tified  as  follows : 

''I  was  the  superintendent  of  the  Washington  and 
town  Railroad  at  the  time  of  this  accident.    The  plainti^ 
was  employed  by  me  to  carry  a  red  flag  before  the  engin 
and  trains  passing  over  our  roail  as  they  ran  from  the  Sevent 
street  depot  to  the  Baltimore  and  Ohio  depot  iu  this  cit::^ 
He  had  been  employed  in  this  business  a  year  or  more  befo^ 
this  accident  happened.*^ 

The  witness  here  produced  a  letter,  which  was  read  in  e 
dence,  as  follows : 

^*  Office  Washington  and  Georgetown  B.  R.  Co., 
''Corner  ^inth  St.  and  Maryland  Ave., 

^'Wa^hingtonj  D.  C,  September  30,  1869 

''Dear  Sir  :  In  reply  to  your  letter  of  the  20th  inst, 

ing  arrangements  were  being  made  to  run  by  your  road, 

and  after  Sunday,  October  3,  have  to   say  that  you  are  ^ 

liberty  to  do  so  upon  the  following  terms  and  conditiocB 

viz:  Your  company  to  allow  this  road    forty   (40)  cea 

for  all  passengers  transported  over  our  lines  north  or  soatb 

ha\ing  through  tickets  and  in  cars  of  your  company,  wi 

right  to  use  dead-trains  north  or  south  for  local  purposes 

our  part ;  also  a  pro  rata  division  of  all  moneys  received 

the  'through  line '  for  extra  baggage,  estimating  our  road 

twenty  (20)  miles  in  length.    It  is  also  expected  that  yo 

company  will  furnish  engines  and  trains,  engine-men,  firr^' 

men,  and  brakemen,  and  taking  on  said  trains  all  express  u:'-^ 

mail  cars  bound  north  and  south  free  of  charge  to  ttiis  loa^^ 

All  such  trains  will  be  under  the  control  of  a  conductor  :^^ 

our  employ,  and  be  subject  to  the  rules  and  regulations  go''^' 

eming  the  working  operations  of  our  road.    Yon  will  instni^^ 

your  engine-men  and  train-men  accordingly.    This  arranf^^ 

ment  is  subject  to  alteration  whenever  deemed  expedient  CT^ 

the  part  of  those  in  charge  of  either  road. 

"Very  respectfully, 

"  O.  A.  STEVENS, 

''  QenH  8upL 
**H.  W.  Vandbrorift,  Esq., 

^* Chief  Engineer  and  Oenl  Supty 

^^Orange,  Alex,  and  J/.  B,  RJ^ 
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he  duty  of  plaintiff  was  to  flag  the  trains,  to  keep  ahead 
'Chem,  so  that  in  crossing  the  streets  he  coald  give  notice 
X^^plo  crossing  that  the  train  was  approaching.  The  con- 
^3tor  of  oar  road  was  on  this  train  at  the  time  of  the  acci- 
cit,  and  had  charge  of  it  ft'om  the  Baltimore  and  Ohio  depot 
^Alexandria.  The  conductor  was  to  take  up  the  tickets 
Mi  collect  the  fare. 

t  the  close  of  the  testimony  the  defendant,  by  his  coansel, 
ed  the  court  to  charge  the  jury  as  follows : 
^If  the  jury  find  that,  at  the  time  of  the  accident,  the  plaint- 
was  engaged  in  flagging  the  train  of  the  defendant  over 
road  of  the  Washington  and  Alexandria  Eailroad  Com- 
y,  the  plaintiff  for  the  time  being  must  be  considered  in 
employ  of  the  defendant,  and  is  not  entitled  to  recover 
'^hout  showing  that  the  defendant   was  guilty  of  negli- 
Kice  in  the  selection  of  their  engineer  or  some  other  offi- 
xr  by  whose  negligence  said  accident  happened.'' 
^be  court  so  instructed  the  jury,  and  directed  them  to  find 
erdict  for  the  defendant,  whereupon  the  jury  found  a  ver- 
t  for  the  defendant,  as  directed  by  the  court;  to  which  in- 
struction and  direction  the  plaintiff,  by  his  counsel,  then  and 
tb^re  excepted. 

IfiUiam  B,  Hawes  for  plaintiff': 

^st  The  defendant,  by  his  counsel,  asks  the  c^urt  to  charge 
tlie  jury  that  "the  plaintiff*,  for  the  time  being,  must  be  con- 
sidered in  the  employ  of  the  defendant,"  &c.    This  offer  was  sus- 
tained by  the  court,  and  in  our  judgment  was  error.    It  is  true 
it  ^as  accompanied  with  the  further  offer,  "if  the  jury  find,'' 
^<^    On  this  point  there  was  no  dispute.    It  is  admitted 
^hat  the  plaintiff  was  flagging  the  defendant's  train  at  the 
<^ime  of  the  accident.    But  this  by  no  means  establishes  the 
™ct    that  he  (plaintiff)  was  in  the  employ  of  the  defend- 
^^t  •  the  jury  should  have  been  permitted  to  consider  this 
^^^ation,  and  been  allowed  to  determine  who  was  the  plaint- 
'^s  master.    The  theory  of  counsel,  that  the  plaintiff  must  be 
^^^^idered  in  the  employ  of  defendant,  is  quite  too  large  a 
j^^ory"  to  be  sustained  by  the  evidence  in  this  case. 

'  reference  in  the  letter  of  Stevens,  on  page  3  of  excep- 
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tious,  it  will  be  seeo  that  the  defendant  contracted  for  tl 
use  and  occupation  of  the  Alexandria  and  Georgetown  Boa« 
and  was  to  pay  therefor  a  certain  amount  on  each  passengi 
carried  over  the  road,  together  with  certain  other  perquisit: 
for  its  use.  This  letter  furnishes  the  entire  contract  up-* 
which  the  defendant  passed  its  trains  over  this  road.  It  w^ 
to  '^  be  subject  to  the  rules  and  regulations  of  the  Alexanda 
Boad,"  but  in  no  sense  were  the  0|)erators  of  the  Alexand:: 
and  Georgetown  Road  to  become  the  employes  of  the  defcK 
ant.  Such  an  idea  is  not  hinted  at  by  the  contract,  but, 
the  contrary,  the  letter  in  question  expressly  directs  the  < 
fendant  to  instruct  its  employes  to  conform  to  the  ^^rnli 
and  regulations"  of  the  Alexandria  and  Georgetown  B^oa 
From  this  language  it  is  impossible  to  draw  the  inferem 
that  the  track  and  employes  of  this  latter  company,  for  ti: 
time  being,  passed  into  the  hands  and  control  of  the  defendaa 
The  defendant  was  to  carry  the  flag  before  defendant's  tnun 
as  he  carried  it  before  the  Alexandria  and  Georgetown  trainfl 
He  carried  it  as  the  employ^  of  the  Alexandria  Company,  an^ 
was  paid  by  this  company,  and  worked  under  its  *' rules  aoi 
regulations.^  Thedefendant  was  not  the  master  of  the  plaintil 
and  bad  no  control  over  him,  nor  had  any  of  the  employes  o 
the  defendant  any  authority  to  direct  the  plaintiff  in  the  ex 
eution  of  the  work  or  labor  he  was  to  perform.  If  the  jar 
should  take  this  view  of  the  case,  there  is  but  one  Femaiii 
ing ;  that  of  the  damages  the  plaintiff  is  entitled  to  recovei 
Such  a  flndiifg  by  the  jury  would  render  unnecessary  the  cos 
sideration  of  the  several  propositions  which  we  now  procee 
to  discuss. 

2d.  The  second  point,  which  I  understood  the  court  t 
say  he  desired  should  be  submitted  to  the  court  in  genen 
term,  is  one  of  no  ordinary  interest,  involving  injuries  t 
servants  by  the  neglect  of  fellow-servants.  How  far,  and  t 
what  extent,  a  servant  may  sustain  an  action  against  his  en 
ployer  for  injuries  inflicted  by  a  fellow-servant,  in  the  sam 
line  of  employment  with  himself,  is  a  question  upon  whic 
the  best  judicial  talent  of  the  American  bench  has  differe 
in  opinion.  I  admit  that  there  are  numerous  decisions,  bot 
in  this  country  and  in  England,  holding  to  the  doctrine  the 
the  master  cannot  be  held  responsible  for  negligent  injuric 
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Inflicted  by  one  servaot  upon  another,  where  both  are  acting 
in  thtfsame  grade  of  employment.  But  the  time  has  come 
when  this  antiquated  view  of  the  rights  of  parties  should  be 
reversed,  and  the  decisions  of  our  own  country  at  least  made 
aniform  upon  a  question  of  such  vital  interest  to  rights  of 
labor  in  all  departments  of  industry. 

The  cases  sustaining  this  doctrine  are  founded  upon  the 
ideA  that  there  is  an  implied  agree^nent  on  the  part  of  the  serv- 
ant to  take  the  risk  of  negligence  of  fellow-servants.  The 
Argument  upon  which  this  theory  of  an  implied  agreement  is 
based  is  not  sound ;  and  here  is  my  reason  for  this  conclusion : 
Xt  is  a  settled  principle  of  law  that  ^^mplied  responsibility 
^rows  out  of  something  not  directly  declared,  but  arising 
tr€>tn  what  is  admitted  or  expressed  in  the  contract  between 
parties.'^  Bouvier's  Law  Dictionary,  vol.  1,  688.  Apply 
^is  principle  to  the  case  before  the  court,  and  I  ask  by  what 
stretch  of  judicial  imagination  can  it  be  "  implied "  that  the 
Plaintiff  in  this  suit  agreed  to  take  the  risk  of  the  negligence 
^^  a  fellow-servant  in  his  contract  to  flag  the  trains  of  the 
-^^xandria  and  Georgetown  Boad  t  Not  one  word  in  the  con- 
^^^'^t  further  than  his  agreement  to  carry  the  flag ;  and  from 
^bia  it  is  claimed  the  implication  is  to  be  drawn  that  he 
^^s^naed  the  negligent  action  of  fellow-servants. 

General  Superintendent  Stevens  says,  "  The  duty  of  the 
Plaixitiff  was  to  flag  the  trains,  keep  ahead  of  them,  so  that 
^'^  Crossing  the  streets  he  could  give  notice  to  people  cross- 
]^S  tbat  the  train  was  approaching.''  Nothing* more,  in  our. 
'I'^^iTiiient,  is  needed  to  set  forever  at  rest,  so  far  as  this  case 
I®  Concerned,  the  doctrine  of  implied  responsibility ;  no  risk 
^  Assumed  and  none  can  be  inferred  from  paintiflPs  agree- 

^^t.  If  this  view  of  the  point  at  issue  be  correct,  this  case 
J^^Bt  be  returned  to  the  circuit  for  a  new  trial,  without  fur- 
^^^  argument  as  to  who  are  fellow-servants.  See  Bedf.  on 
"^  ^Sligenoe,  page  125,  sec.  101. 

^^.  But  we  propose,  in  connection  with  this  subject,  to  dis- 
t^aia  the  question  as  to  the  extent  of  the  master's  liabilities 
^^  ixijuries  to  "fellow-servants."    The  judicial  bench  of  this 

^^try  have  by  no  means  gone  to  the  extent  of  English 

^^tiority  on  this  point.    It  is  true  that  the  judicial  opinions 

^lie  English  courts  have,  to  a  large  extent,  been  followed 


320  Supreme  Court,  D.  C.     [September  T., 

Mills  ?s.  RallroM  Conptaj. 

by  the  courts  of  several  States.  Bat  this  sabject  is  now 
undergoiQg  a  re-examiaation,  and  has  recently  been  greatly 
shaken  by  argatnents  based  upon  a  more  enlightened  view  of 
the  rights  aud  liabilities  of  servants.  The  following  cases 
will  show  how  fur  and  to  what  extent  the  courts  of  the 
several  States  have  departed  from  the  above  rale :  Hilliard  on 
Torts,  vol.  2,  page  474,  &c.,  cases  cited ;  ChamberlainxB.  Mil- 
tcaukee,  1 1  Wis.,  238 ;  Satcyer  vs.  Rutland  dr.,  1  Williams, 
370,  Eug.,  G  Md.,  205;  Abraham  vs.  Reynolds^  5  Hurl,  and 
Nor.,  143,  Eng.;  Russell  vs.  Hudson  R.  Co.^  6  Duer,  39  N.  Y.; 
Sher.  &  Kedf.  on  Negligence,  sec.  101,  pp.  125, 126,  and  note; 
Young  vs.  New  York  Central  Railroad,  30  Barb.,  229;  Don- 
aldson  vs.  Mississijypi  Railroad,  18  Iowa,  280,  26  Ind.,  364; 
Cleveland,  Columbus  &  Cincinnati  Railroad  v^.  Keary,  3  Ohio, 
201, 262 ;  Stevens  vs.  LittU  Miami  Rmlroady  20  Ohio,  415,  435 ; 
5  Ohio  St.,  541,  563;  5  Ohio  St.,  201,  209,  211,  212.  These 
two  last  cases  repudiate  the  law  as  laid  down  in  Priestly  vs. 
Fowler. 

Dixon  vs.  Romkin,  1  Am.  R.  R.  Cases,  569  ;  Fitzpatrick  vs. 
Netc  Albany,  &c.,  7  lud.,  436,  5  Ind.,  340 ;  Young  vs.  New  York, 
&c.,  30  Barb.,  239;  Cooper  \b.  Mvll ins,  30  Ga.,  146;  Louisville 
and  Nashville  Railroad  vs.  Collins,  2  Duvall,  114 ;  4  Bush,  Ky., 
507  ;  47  Miss.,  404. 

4th.  The  following  cases  declare  the  law  where  separate 
compauies  use  the  same  track  by  agreement :  Sher.  &  Bedf. 
on  Negligence,  126,  127  ;  Sawyer  vs.  Rutland  and  Burlingtati, 
Railroad  Company^  &c.,  27  Vt.,  370;  Smith  vs.  New  York  and 
Harlem  Company^  19  N.  Y.,  127 ;  Suoic  vs.  Housatonic  Rail- 
road Company^  8  AUeu,  441 ;  Graham  vs.  Northeastern  Rmlroad 
Company,  18  C.  B.,  N.  S.,  229  Eug. ;  Fletcher  vs,  Peto,  Fos- 
ter's Rep.,  Crown  Law,  Eng.,  368 ;  Cataicissa  Railroad  Com- 
pany vs.  Anmtrong,  49  Penn.  St.,  186;  Webb  vs.  Portland 
Railroad  Company,  57  Me.,  117 ;  U.  S.  Digest,  vol.  1,  new  series. 

R.  T.  Merrick  and  Walter  S.  Cox  for  defeudaut: 

The  plaintiff,  a  flag-man  employed  by  the  Waishington, 
Alexandria  aud  Georgetown  Railroad  Company,  complains 
that,  while  flagging  a  train  over  their  road,  belonging  to  the 
defendant,  he  was  injured  through  the  carelessness  of  the 
engineer  of  the  train  iu  the  defendant's  employ. 

The  trains  of  the  Virginia  company  were  run  over  this 
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road  in  pursuance  of  an  agreemeut  set  out  in  the  record,  by 
which  the  trains  were  to  be  under  the  control  of  a  conductor 
in  the  employ  of  the  Washington  company,  and  subject  to 
the  rules  and  regulations  governing  the  working  operations 
of  their  road.    It  was  under  such  control  at  the  time  of  the 
alleged  injury.    The  only  question  in  the  case  now  open  for 
discussion  is  whether  the  flag-man  and  engineer  were  not, 
pro  hoc  vice,  to  be  considered  in  the  employ  of  the  same 
Buperior.    It  will  be  maintained  for  the  defense  that  either 
the  train  and  all  its  officers  were,  far  the  time  being,  to  be 
•considered  in  the  service  of  the  Washington  company,  or 
the  officers  of  the  latter  are  to  be  considered,  for  the  time 
being,  in  the  service  of  the  Virginia  company.    In  either 
case  they  were  engaged  at  the  same  time  in  the  same  imme- 
<liate  occupation,  and  the  superior  would  not  be  liable  to  one 
servant  for  the  consequences  of  another's  negligence.    The 
tra-inis  to  be  considered  as  a  unit  in  regard  to  its  management 
an<l  not  as  under  two  separate  governments  with  divided  re- 
sponsibilities.   See  Eauch  vs.  Lloyd  &  Hill,  31  Peun.  St.,  358 ; 
^et^'8  vs.  Ryland,  20  Penn.  St.,  497.    It  is  deemed  unneces- 
sary to  discuss  the  general  question  of  an  employer's  liability 
to  one  servant  for  injuries  occasioned  by  another,  as  the  rule 
^s  Bnpposed  to  be  settled  in  regard  to  servants  engaged  to- 
S^ther  in  the  same  occupation. 

^^r.  Justice  Olin  delivered  the  opinion  of  the  court : 

^^  looking  carefully  through  the  papers  in  this  case  since 

^*ie  argument,  I  see  no  error  in  this  ruling  of  the  law  by  the 

justice  presiding  at  the  trial  of  this  cause  prejudicial  to  the 

l^^ftintiff.    If  the  judge  committed  any  error  in  the  conduct 

the  trial,  it  was  in  failing  to  instruct  the  jury  to  render 

^^rdict  for  the  defendant  upon  the  ground  that  the  plaintiff 

^^   guilty  of  gross  negligence  in  voluntarily  placing  him- 

*^  Upon  the  track  before  an  approaching  railroad  engine,  by 

uieh  he  was  run  over  and  injured.     What  constitutes  neg- 

'S^Uce  usually  is  a  mixed  question  of  law  and  fact.    But 

^^etimes  negligence  is  of  a  character  so  gross,  that  a  judge 

^^y  well  instruct  a  jury  that  the  plaintiff  is  not  entitled  to 

^^^^ver,  and  I  think  the  undisputed  fact  of  this  case  would 

^^der  it  eminently  proper  to  give  such  direction. 

21  D 
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IN  RE   MORITZ  AUGENSTEIN,  VCLUNTARY 

RUPT. 

Bankruptcy.-— No.  210. 

I.  A  baDkrapt  discharge  will  be  set  aside  and  annnlled  for  fraud  in  ob^cun- 

ing  it. 

II.  It  is  irregnlar  to  set  aside  a  decree  or  final  determination  witbont 

an  application  or  showing  of  some  kind,  and  npon  due  notice  to  ^be 
parties  to  be  affeoted  thereby. 

STATEMENT  OF  THE  OASE. 

Moritz  Augenstein  filed  his  petition  as  a  voluntary  ban*  ^' 
mpt  on  the  5th  day  of  September,  1872.    He  was  sal 
qaently  adjudged  a  bankrupt,  an  assignee  appointed,  and 
the  26th  day  of  November  he  received  his  discharge. 

In  May,  1874,  Philip  Montegriffo,  a  judgment  creditor 
the  bankrupt,  filed  a  petition  to  set  aside  the  discharge 
having  been  obtained  by  fraud  on  the  part  of  Augenstein,  t1 
grounds  of  fraud  being  fully  set  forth  in  the  petition, 
bankrupt  filed  an  answer,  denying  generally  all  fraud  in  rel 
tion  to  his  property,  and  to  this  there  was  a  replication, 
the  19th  day  of  October,  1874,  it  was  ordered  by  the  con 
that  the  issues  raised  by  the  petition  of  Montegriffo  shou^-  ^^ 
be  referred  to  the  register,  to  take  such  testimony  therein 
either  party  should  produce.    A  summary  of  the  evidence 
as  follows :  Theresa  Augenstein  testified  that  she  is  the  wi 
of  the  bankrupt ;  that  he  owed  her  from  $2,500  to  $3,000  »  ^ 
borrowed  money ;  cannot  tell  how  long  he  had  owed  it,  or  ^^'^ 
what  times  and  in  what  amounts  he  had  borrowed  it    Beiv-^^ 
asked  where  she  got  the  money  from,  she  refused  to  answ^ 
This  question  was  certified  by  the  register  into  court,  and 
the  10th  of  December,  1874,  it  was  ruled  by  Justice  Evlmx^- 
phreys  that  the  witness  should  not  answer  said  qnestioii' 
It  was  further  ruled  that  the  bankrupt,  who  had  also  U«eD 
summoned  by  the  petitioner,  should    not  be  required    to 
answer  any  question  tending  to  prove  his  own  fraud  or  crito- 
inality. 
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Oeorge  Steuruagel  testitied  that,  in  1872,  Augenstein  offered 

of  these  iostruments  (saccbarometers)  for  from  forty  to 

dollars  each.     Witness  understood  that  they  belonged 

^^agenstein  ^  he  offered  to  sell  them  to  witness  on  two 

o«i.sions. 

"W.  W.  Klrby  testified  that,  in  June,  1872,  Augenstein  had 
MTt:ain  instruments  called   saccbarometers  at  his  store  in 
Washington  City.    Witness  went  to  the  store  and  saw  them 
inself ;  there  were  a  great  many  of  them.    Augenstein  said 
ey  were  his,  and  wanted  to  sell  witness  some  of  them ; 
3  said  he  had  sold  some  of  them  to  the  Government.    He 
Iked  to  me  as  if  they  were  absolutely  his  own  property, 
.i^nna  Montegriffo  testified  that  she  is  the  wife  of  petitioner ; 
lat:  petitioner  has  resided  in  Cincinnati  from  1806  to  date, 
ri^oess  acted  as  her  husband's  agent  in  bringing  the  attach- 
lent  suit  against  these  saccbarometers;  she  learned  that 
..ix^Dstein.had  a  contract  with  the  Government  to  furnish 
accharometers,  and  came  on  to  Washington  in  1872  tocollect 
be  Judgment  against  him.    Witness  discovered  from  officials 
11  the  Treasury  Department,  that  Augenstein  had  been  paid 
ibout  seven  thousand  dollars  two  or  three  days  before  her 
arrival.    She  then  attached  the  saccbarometers  in  question. 
Augenstein  said  to  witness  at  that  time :  ^^  These  machines 
^'^  mine,  but  I  will  fix  it  so  that  you  will  not  get  anything 
0^  them."    Witness  did  not,  nor  did  her  husband  to  her 
J^owledge,  receive  any  notice  of  said  bankruptcy  proceed- 
'Dg8  until  June  or  July,  1874.    Witness  has  known  Theresa 
^'igestein  since  1865;  she  (Theresa)  has  been  poor  ever 
"lice  witness  has  known  her;  she  never  had  any  money  ex- 
'^Pt  xirhat  her  husband  gave  her.    At  one  time,  when  she 
^^a  sick,  she  borrowed  fifty  dollars  from  witness'  brother-in. 
*^  to  pay  rent,  and  has  never  repaid  it.    Mauritz  Augen- 
teiti>g  name  is  engraved  on  each  of  those  saccbarometers. 

^hillip  Montegriffo,  the  petitioner,  testified  that  he  resides 
^  CJincinnati,  where  he  has  constantly  lived  since  1865, 
^  Ver  received  any  notice  from  Augenstein  about  bankruptcy ; 
^^W  nothing  of  it  until  about  a  year  ago,  when  witness's 
'\^tlier  wrote  him  in  regard  to  it.  On  cross-examination, 
^^^ess  said  that  he  had  never  been  in  New  York  since  18G6 ; 
^t  bis  wife,  during  the  period  from  1865  to  date,  has  re- 
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sided  part  of  the  time  iu  GiDcinnati  and  part  in  Newark, 
cording  to  witness's  knowledge.  The  petitioner  also  int 
daced  a  certified  copy  of  Treasury  draft  No.  3468,  for  $7, 
payable  to  the  order  of  Moritz  Augenstein,  and  paid  to  bi 
on  the  8th  day  of  July,  1872.  Also,  a  private  act  of  Co 
gress,  approved  June  8,  1872,  appropriating  97,500  to  tKme 
relief  of  Moritz  Angenstein.  Also,  a  certified  copy  of  a^n 
assignment  by  Augenstein  of  letters-patent  for  said  saccb 
rometers  to  himself  and  three  others,  each  being  assignee 
one-fourth  interest  therein. 

The  bankrupt  offereil  no  evidence,  and  the  cause  was 
for  hearing,  by  order  of  the  court,  for  the  18th  day  of  Ma; 
1875.    The  cause  was  heard  at  length  on  said  day,  and 
argued  by  counsel  for  i>etitiouer  and  respondent   Whereapc^ 
Mr.  Justice  Humphreys  passed  a  decree,  finding  that 
said  discharge  was   fraudulently    obtained,  annulling 
same,  and  referring  the  cause  to  the  register,  *^  with  instm 
tions  to  proceed  therein  according  to  the  provisions  of 
bankrupt  act." 

The  register  procee^led,  under  this  decree,  to  take  test 
mony,  oflered  by  the  bankrupt,  upon  the  issaes  which  ha 
been  passeil  uiK)n  by  the  decree  setting  aside  the  discb 
This  was  excepted  to  by  the  counsel  for  Montegrifl!b,  and 
objection  was  certified  to  the  court,  and  without  any  add^ 
tional  evidence  than  that  already  mentioned,  and  witho 
notice  to  such  counsel,  the  court  passed  an  order  vacating  aik^ 
setting  aside  the  onler  of  May  18, 1875,  which  annnlled 
discharge,  and  which,  in  efiect,  re-instated  said  discharge  S 
fall  force.    The  cause  is  now  here  on  appeal  from  this  orde 

E.  EosH  Perry ^  for  jiietitioner,  contended : 

1st.  That  the  matters  alleged  as  facts  in  the  petition,  ai 
relied  on  as  grounds  for  the  annulling  of  the  discharge,  ha. 
been  satisfactorily  established  by  the  evidence  adduced 
the  petitioners. 

2d.  That  these  facts  so  established  are  such  as  invalidati^ 
and  annul  said  discharge,  according  to  the  letter  and  iotea^ 
of  the  bankrupt  law. 


Chester  for  bankrupt. 
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Air.  Justice  MacArthur  delivered  the  opinion  of  the 
court: 

HTpon  reviewing  the  testimony  in  this  case,  the  coart  are 
entirely  satisfied  with  the  decree  annulling  the  bankrupt's 
diaobarge.  The  fraud  of  the  bankrupt  in  relation  to  his 
property  is  too  clear  for  doubt  or  discussion.  He  is  shown 
to  have  possessed  considerable  property,  of  which  he  gives 
Do  rational  account,  no  assets  came  to  the  hands  of  the  as- 
sig^nee,  and  his  wife,  when  interrogated  as  to  how  she  came 
to  Jxave  a  large  sum  of  money,  refused  to  give  any  explana- 
The  traces  of  fraud  are  apparent  upon  the  slightest  ex- 
iination  of  the  evidence,  and  little  or  nothing  need  be  said 
^I>on  the  subject. 

.side,  however,  from  the  order  annulling  the  discharge 

ng  unexceptionable,  there  is  no  ground  shown  for  sotting 

it;  ^jside.    An  objection  to  taking  certain  testimony  had  been 

^^P^ified  to  the  court  by  the  register  for  decision.    That  was 

tlx^  matter  before  .the  court.    There  had  been  no  application 

for'   a  rehearing  or  to  set  the  decree  aside  for  any  cause.    It 

^^^^  therefore  irregular  to  vacate  it.    That  decree  had  been 

^'^^.^le  upon  pleadings  and  proofs,  and  the  case  had  been  ar- 

^^^Hi  and  determined.    We  know  of  no  practice  that  would 

J^^tify  the  court  in  setting  aside  a  decree  passed  in  this  way 

^^t;1iout  a  showing  of  some  kind,  and  upon  due  notice  to  the 

^^^x-ties  affected  thereby.     The  order  vacating  the  decree 

***«Julling  the  discharge  must  be  reversed. 

^r.  Justice  Humphreys  delivered  the  following  separate 
^I>iiiion: 

X  think  there  should  be  a  change  in  both  orders  and  de- 


^be  decree  setting  aside  the  discharge  was  too  harsh  and 
^?^ere,  and  was  not  authorized  by  the  state  of  the  proofs. 
*^«  decree  re-establishing  the  certificate  of  discharge  may 
'^^^e  been  too  hastily  signed ;  surely  the  decree  annulling  the 
^^charge  was. 

Ihere  had  been  a  discharge  after  the  ordinary  proceedings 
^^  l>ankruptoy.  This  was  a  decree  binding  upon  the  world 
^^til  set  aside  for  some  of  the  causes  pointed  out  by  the  bank- 
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rapt  act.    The  cause  alleged  was  fraud.    It  is  a  serious  coi 
sideration  whether  toy  cause  which  might  have  been  nrge^^^ 
against  itn  original  discharge  can  be  set  up  to  annul  oim  ^ 
which  has  been  granted.    I  do  not  think  these  questions  wer*^ 
fully  considered  by  the  justice  who  passed  upon  the  decrees ^ 
which  are  now  the  subject  of  review.    The  present  appellafc--^ 
decree,  reversing  the  last  unqualifiedly,  of  course  sets  up  th  -^ 
former,  and  precludes  any  further  investigation.    The  onl;^ 
thing  gained  by  the  creditor  is  that,  in  a  suit  at  law  or  eqait^S 
against  the  debtor,  the  creditor  is  not  estopped  by  the  plan. — 
uing  and  production  of  the  certificate  of  discharge.     Thi^0 
action  here  leaves  no  estate  to  be  administered  in  haul 
ruptcy.    Nothing  is  settled  in  favor  of  the  creditor,  save 
naked  claim  against  a  bankrupt  creditor  without  any  asset 
This  decree  does  not  establish  the  right  of  an  assignee  to  thi 
property  in  dispute ;  it  only  confirms  the  decree  annnllioi 
the  discharge,  and  leaves  creditor  and  debtor  to  content 
at  law,  and    the   creditor   to  seek    the  claimant   also 
law.    The  proper  course  would  be  to  modify  the  two  decree^^ 
by  reversing  and  holding  for  naught  the  last  and  snspendin  ^^ 
the  decree  annulling  the  discharge,  and  also  suspending  th^  ^ 
certificate  of  discharge  until  the  question  was  determined 
tween  the  assignee  and  the  claimant.    The  bankrupt  act 
ceeds  upon  the  theory,  and  expressly  provides,  that  the  debtee  ^ 
must  settle  fairly,  though  he  pays  nothing.    The  act  has  im  ^ 
sympathy  with  any  manner  of  action  except  fair  dealins*  ; 
neither  has  the  common  law.    A  decree  of  discharge  is  of  0^^ 
much  force  aS  any  other  judgment,  and  is  made  by  the  a^?^ 
an  absolute  bar  to  any  suit,  except  such  causes  as  are  spec?^ ' 
fied  in  the  act,  and  the  saoie  court  that  granted  it  can  aloo^ 
set  it  aside,  and  that  on  specified  grounds.    The  alleg&<l^ 
creditor  in  this  suit  has  his  suit  at  law  against  the  properti^ 
of  the  debtor,  which  suit  is  undetermined.    This  decree   i^ 
premature,  or,  rather,  the  decree  which  the  determiuatioo 
here  sets  up  and  establishes  is  premature.     The  creditor 
cannot  go  into  both  courts.    If  he  had  a  judgment,  he  could 
rest  upon  that    The  proi)erty  in  dispute  must  go  to  the  as- 
signee or  to  the  creditor  by  virtue  of  a  lien.    The  withhold- 
ing the  property  levied  upon  by  the  attachment  from  tlie 
schedule  of  the  debtor  is  one  of  the  alleged  causes  of  settlor 
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asicl«  the  discharge.  Id  this  case  the  debtor  alleges  that  the 
supposed  creditor  is  a  fraud  ;  that  he  has  no  claim  against 
him  which  he  of  right  can  prosecute ;  that  the  subject-mat- 
ter of  the  alleged  claim  is  still  in  controversy  in  the  courts  of 
tbe  State  of  New  York. 

Xhere  are  no  witnesses  to  the  fact  of  notice  or  no  notice, 
^B  far  as  that  question  can  enter  into  this  controversy,  except 
tbe  alleged  creditor  and  debtor.  Where  the  oath  of  the 
plaintiff,  or  actor,  and  the  defendant,  or  the  respondent,  are 
apposed,  and  the  circumstances  growing  out  of  the  evidence 
leave  the  matter  in  equipoise,  the  respondent's  statement  is 
to  prevail.  But  the  fact  of  the  notice  can  have  no  effect,  un- 
1^^  it  could  be  shown  that  there  was  a  fraudulent  omission 
by  the  debtor. 

^he  gravamen  of  the  charge  in  this  case  is  the  withholding 

^e  saccharometers  from  assignee.    There  is  a  claimant  to 

these.    A  suit  of  replevin  is  now  pending.    The  issue  has  not 

^u  tried.    If  the  claimant  should  get  a  verdict,  then  that 

^eitlict  would  establish,  in  law,  that  no  fraud  was  committed, 

^cept  that  a  debtor  might  be  precluded  from  obtaining  a 

^it^harge  upon  grounds  which  would  not  reach  a  bona  fide 

purchaser.    The  two  decrees  of  the  justice  holding  the  United 

^^tes  district  branch  of  this  court  are  therefore  premature. 

-^ere  should  be  a  reversal  of  the  third  decree,  and  a  modifi- 

^tioii  of  the  second,  that  is,  the  decree  absolutely  setting 

^^de  and  annulling  the  decree  of  discharge ;  for  we  have  not 

^    yet  properly  arrived  at  the  stage  to  determine  that  ques- 

1^^-     Section  21  of  the  bankrupt  act,  and  the  amendments 

tuereto  of  1864,  might  throw  some  light  upon  this  case.    We 

^^^^  in  the  action  taken  in  this  branch  of  the  court,  gone 

^^^^fi  of  and  beyond  the  acts  regulating  the  questions  arising 

^^  ^^r  the  bankrupt  proceedings.    Creditor  and  debtor  are  both 

^«  t  l^y  iiij^  determination  to  grope  on  in  the  road  that  leads 

^o  definite  point.    This  determination  ascertains  nothing 

^b&oli  can  benefit  the  alleged  creditor  or  debtor,  and  without 

^^e  specific  directions  the  court  below  would  be  at  a  loss 

*^^^  to  proceed. 


REPORT  OF  CASES 

DECIDED  BY 

11 SUPBENE  COURT  OF  TDE  DISTRICT  OF  COLUMBIA, 

AT  JANUARY  GENERAL  TERM,  1876. 


320RGE  W.  LINVILLB  vs.  CHARLES  H.   HOLDEN» 

:b"ames  m.  and  john  w.  york,  partners  UN. 

■DER  THE  FIRMNAME  OP  "YORK  BROS.,"  AND 
^OHN  W.  SHILES. 

At  Law.— No.  10951. 

^^n  agreement  in  writing  cannot  be  contradicted  in  its  legal  effect, 
where  the  contract  is  clear  in  its  terms,  by  a  contemporaneous  oral 
agreement  tending  to  show  that  the  written  agreement  was  not  the 
agreement  of  the  parties. 

It  is  inadmissible  to  show  by  parol  that  a  promissory  note  was  not  to 
be  paid  in  money.  Sach  evidence  clearly  contradicts  the  legal  terms 
of  the  written  agreement. 

^.  The  rule  which  excludes  parol  evidence  from  contradicting  a  written 
contract  is  based  upon  the  principle  that  parties  express  their  mean- 
ing when  they  execute  a  written  instrument. 

STATEMENT  OF  THE  CASE. 

The  action  was  brought  upon  a  promissory  note,  of  which 
^e  following  is  a  copy : 

$1,131.20.  Washington,  March  12, 1872. 

<*  Six  months  after  date  we  promise  to  pay  to  the  order  of 
i^eorge  W.  Linville  eleven  hundred  and  thirty-one  ^^  dol- 
ors, for  valae  received,  with  eight  per  cent,  interest,  at  the 
National  Bank  of  the  Republic. 

"0.  H.  HOLDEN. 

"  YORK  BROS. 

"JOHN  W.  SHILES.'* 

329 


330  Supreme  Court,  D.  C.         [Janaary      ^*i 


Llif  llle  TS.  Holiei  et  al. 


On  the  trial  of  the  caase,  ander  the  instractions  of  thecovJ^  *^^ 
a  verdict  was  rendered  for  the  defendants.  The  defendaKift  ^^9 
by  the  testimony  of  the  defendants  James  M.  York  and  Jo  Ian 
W.  Shiles,  offered  evidence  tending  to  prove  that,  plaiimtiff 
having  vested  in  l\im  the  title  to  certain  real  estate  in 
city  which  he  had  verbally  contracted  to  sell  to  the  defen 
ant  Holden  at  20  cents  per  sqnare  foot,  to  be  conveyed 
Holden's  order  on  payment  of  that  sum,  the  note  in  snit  w^ 
given  for  the  purchase-money  of  four  lots  of  said  real  estat^^^J!, 
which  were  conveyed  by  the  plaintiff  on  Holden's  order, 
agreed  npon  by  the  defendants.  They  then  offered  to  provi 
that,  at  the  time  said  note  was  executed  and  delivered  to  thi 
plaintiff,  it  was  verbally  agreed  upon  and  understood  by  anc 
between  the  plaintiff  and  the  defendants,  that,  inasmuch 
the  title  to  the  real  estate  was  in  the  plaintiff  and  he  coal< 
protect  himself,  when  eight  other  houses  on  contignoQf 
lots  should  be  put  under  roof,  said  promissory  note  should 
surrendered,  and  the  plaintiff  should  look  to  said  eight  lots^ 
with  the  improvements  thereon,  for  the  amount  of  said  note 
and  that  said  eight  houses  were  put  under  roof,  and  that  nc 
part  of  said  note  was  ever  realized  by  the  plaintiff  therefroi 
or  from  any  other  source.  To  the  admission  of  which  eviden< 
as  contradicting  the  said  note,  the  plaintiff,  by  his  attorney 
objected,  but  the  court  overruled  said  objection  and  admitti 
the  same;  to  which  the  plaintiff  excepted ;  and  the  cause  i 
now  here  on  this  bill  of  exceptions. 

William  F.  Mattingly  for  plaintiff: 

The  evidence  admitted  by  the  court  in  this  case  was  clearl 
inadmissible,  because  its  object  was  directly  to  oontradiet 
vary  the  terms  of  the  written  contract,  to  wit,  the  note  8n< 
on,  the  general  rule  beii\g  that  '^  parol  contemporaneous  ev 
deuce  is  inadmissible  to  contradict  or  vary  the  terms  of 
valid  written  instrument."    1  Green.  Ev.,  sec.  275,  et  acq. 

Phillips  on  Evi.,  vol.  2,  lays  down  this  rule:  When  a  w 
engagement  is  absolute  and  positive  for  payment  of  a  certa 
sum  on  a  certain  day,  as  in  the  case  of  bill  of  exchange 
promissory  note,  proof  of  an  oral  agreement,  made  at 
same  time,  is  not  admissible  to  show  that  the  payment  teas  tt^ 
be  prolonged^  or  that  it  teas  to  depaid  uppn  a  contingency^  or  tha^ 
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it  %c€La  to  be  made  out  of  a  particular  fund.  Cow.,  74,  Campbell 
vs.  Modgson ;  1  Hill,  116,  Payne  vs.  Ladue;  1  Cow.,  249, 
^Ehrwinvn.  Saunders;  6  Denio,  614,  Ely  vs.  Kilbom;  18  Johns, 
-4^^  Wells  V8,  Baldwin;  8  Johns.,  375,  Fitzhugh  vs.  Remington  ; 
1  I>enio,  400,  Brown  vs.  Hull;  11  Pick.,  416,  Spring  vs.  Lovett; 
^  Met.,  39 ;  4  Gray,  504,  J  lien  vs.  Furbish ;  1  Mac  A.,  223. 
The  only  exceptions  to  the  rule  are  cases  of  fraud  and  failure 
o^  consideration.  There  is  no  fraud  alleged  in  this  case  and 
DO  failure  of  consideration,  inasmuch  as  the  plaintiff  gave 
full  value  for  the  note  in  real  estate,  for  which  he  has  received 
nothing. 

^-  T.  Crittenden  and  John  E.  Xorris  for  defendant : 

Xhe  defendants  Torks  and  Shiles  did  not  depend  alone 
^Pou  the  verbal  agreement  for  their  defense,  but  upon  the 
^^ot  that,  after  the  note  sued  on  herein  was  made,  said  Yorks 
^iid  Shiles,  by  their  mateiial  and  labor,  erected  and  put 
under  roof,  on  the  land  of  the  plaintiff,  the  houses  specified 
*i*  B£tid  verbal  agreement.  They  thus  increased  the  value  of 
P^aiotiflPs  property  to  an  amount  much  greater  than  the  sum 
sued  for,  and  this  was  done  by  an  agreement  between  the 
Plaiutiff  and  said  defendants.  Chitty  on  Contracts,  97,  note 
*"  9    Sherman  vs.  Sherman^  3  Ind.,  337. 

-^ir.  Justice  Olin  delivered  the  opinion  of  the  court : 


le  evidence  admitted  by  the  court  in  this  case  was,  we 

^****ilj,  clearly  inadmissible;  because  its  object  was  directly 

^  <H:intradict  or  vary  the  terms  of  the  written  contract  by 

Pa,rx>j  evidence  tending  to  show  that  the  written  contract 

^^Od  np^u  ^^  u^ij  the  contract  made  between  the  parties. 

^^    :i  Green.  Ev.,  §  275,  et  seq.    The  rule  of  law  has  been  long 

.^^1     settled  that  an   agreement  reduced  to  writing,  and 

*^*^^  by  the  parties,  cannot  be  contradicted  in  its  legal 

?™^^^t  and  meaning,  where  the  contract  is  clear  and  explicit 

^'^i^  terms,  by  a  contemporaneous  oral  agreement,  tending 

^laow  that  the  written  agreement  was  not  the  agreement 

"^lie  parties.    See  1  Hill,  116,  Payne  vs.  Ladue;  1  Cow., 

^^^  Erwin  vs.  Sanders;  5  Deuio,  514,  Ely  vs.  Kilborn;  18 

*^^*^  138.,  44,   Wells  vs.  Baldwin;  8  Johns.,  375,  Fitzhugh  vs. 
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Bemingtmi;  1  Denio,  400,  Broicn  vs.  Hull;  11  Pick.,  41( 
Spring  vs.  Lovett;  9  Met.,  39 ;  4  Gray,  504,  Allen  vs.  Furbish 
1  MacA.,  223.    The  written  contract  in  this  case  was  wh^ 
is  termed  a  promissory  note,  agreeing  to  pay  a  given  amoni 
of  money  on  a  particular  day  named.    The  defense  set  up 
substantially  that,  at  the  time  of  executing  and  deliverii 
the  note,  it  was  agreed  and  understood  by  the  parties 
the  note  was  not  to  be  paid  in  money  at  all,  nor  at  the  tii 
mentioned  in  the  note ;  but  was  to  be  paid  in  a  manner  vei 
different  from  that  stipulated  iu  the  written  contract*    Sai 
evidence  clearly  contradicted  the  legal  import  and  terms 
the  written  agreement,  and  was  wholly  inadmissible,  nnh 
the  uncertain  recollection  of  witnesses  is  allowed  to  overthi 
the  most  solemn  written  instruments  in  cases  even  where 
fraud  is  charged. 

It  was  suggested,  on  the  argument  of  this  cause  in  ba: 
that  there  was  no  more  reason  in  the  rule  that  contemi 
raneous  parol  agreement  should  not  be  received  in  evidei 
to  vary,'  contradict  or  modify  a  written  agreement^  thani. 
allow  evidence  of  a  parol  agreement,  made  subsequently 
the  execution  of  the  written  agreement,  to  alter,  modify^ 
discharge  the  same. 

It  seems  to  us  the  distinction  between  the  two  cases 
manifest.    The  rule  which  excludes  parol  evidence  from 
tradicting  or  varying  a  written  instrument  is  based  upon  -t:  ft^^ 
principle  that  when  parties  draw  up  and  sign  a  written  ini 
ment,  such  instrument  expresses  their  whole  agreement> 
regard  to  the  matter  of  contract.    But  in  reference  to  a 
tract  made  subsequent  to  the  written  agreement,  whether 
parol  or  by  writing,  if  founded  on  a  good  consideration,  i^ 
allowed  to  alter  or  discharge  the  original  written  contrad/.- 

The  judgment  in  this  case  must  be  reversed,  and  a  m 
trial  granted. 

Garttee,  Gh.  J.,  dissenting. 
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A.    J.    CRESWELL,    ROBERT    PURVIS,    AND 

aiOBERT    H.    T.    LIEPOLD,    COMMISSIONERS    OP 

HE   FREEDMAN'S   SAVINGS  AND   TRUST   COM- 

ANY  vs.    TB[E    NATIONAL    SAVINGS-BANK    OF 

DISTRICT  OP  COLUMBIA  AND  ALEXANDER 

HARP. 

In  Equity.— No.  3889. 

vvhere  a  judgment-creditor  has  a  lien  npon  two  funds,  and  a  mortgap^e- 
<:reditor  has  a  lien  npon  one  of  tbcm,  the  rule  is,  that  the  former 
snust  first  exhaust  that  fund  upon  which  the  latter  has  no  lien.  The 
^ower  of  the  court  to  compel  the  judgment-creditor  in  such  case  to 
exhaust  one  fund,  when  he  has  a  lien  upon  two,  before  going  upon 
"that  one  which  alone  constitutes  the  security  of  another  creditor,  is 
too  well  established  to  be  called  in  question. 

^-  A»\rhere  a  judgment-debtor  afterward  executes  two  deeds  of  trust  to 
secure  distinct  creditors  upon  different  parcels  of  land,  all  bound  by 
the  judgment,  the  record  of  the  deed  first  executed  is  notice  to  all 
the  world,  and  the  party  beneficially  interested  therein  can  have  the 
property  sold  to  satisfy  the  judgment  in  the  inverse  order  of  its 
^ieoation. 

he  case  is  stated  iu  the  opinion  of  the  court. 


noch  Totten  for  complaiuaut : 

qaestioQ  arising  in  the  case  is,  whether  or  not  this 
^meut,  now  owned  and  held  by  the  National  Savings- 
xik,  can  be  collected  ont  of  the  property  conveyed  to  the 
^^•^iedman's  Savings  and  Trust  Company,  until  all  the  other 
>^<:>perty  bound  by  the  judgment  and  owned  by  Brown,  at 
^^  ^  date  of  the  sale  to  the  Trust  Company,  shall  have  been 
^^"^^t  sold,  and  the  proceeds  applied  to  the  payment  of  the 
juci^ment. 

helots  bound  by  this  judgment,  and  subsequently  mort- 

ed,  or  sold  by  Brown  at  different  times  to  different  per- 

s,are  chargeable  with  the  burden  of  the  judgment  in  the 

^u-^^rge  order  of  their  alienation— that  is  to  say,  the  parcels 

^^^t  sold  are  to  be  charged  to  their  full  value,  and  then  go 

^^ckward  until  the  judgment  is  fully  paid.    This  is  the  doc- 
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trine  now  fully  established  in  this  country.  It  was  firml 
settled  in  Xew  York  in  the  case  of  Clowes  vs.  Dickinson^ 
Johns.  Gh.,  235 ;  S.  C,  (on  appeal,)  9  Co  wen,  403.  See  ala 
QUI  vs.  Lyon^  1  Johns.  Ch.,  447 ;  Sturievant  vs.  JETott,  2  Bar- 
Ch.,  151.  The  doctrine  established  in  Clowes  vs.  THckinMan  h^ 
been,  followed  in  every  State  in  the  Union,  where  the  qa^ 
tion  has  come  np,  except  in  the  single  State  of  Kentnc^ 
Shannon  vs.  Massilia^  Sax.,  N.  J.,  413;  Shspherd  vs.  Adorns 
32  Me.,  63;  Holden  vs.  Pike^  24  Me.,  427;  Cttshingva.  Ayre^ 
Me.,  383;  Com.  Bank  vs.  Western  Reserve  Bank^  11  Ohio,  4  ^ 
Cummings  vs.  CummingSj  3  Kelly,  Ga.,  460;  Fallen  vs.  A^ 
cultural  Bankj  I  Freeman,  Miss.,  419;  S.  C,  (afSrmed 
appeal,)  8  S.  &  M.,  357;  Gist  vs.  Pressley^  2  Hill  Ch.,  Sou 
Carolina,  318;  Stoney  vb.  Shultz,  1  Hill  Ch.,  500;  B4M. 
vs.  Howard^  1  Strobhart's  Eq.,  173;  Wright  vs.  Atkinson^ 
Sneed,  Tenn.,  5S5'^  Conrad  vs.  Harrison^  3  Leigh,  532;  ZL 
man  vs.  Lyman,  32  Vt.,  79.  See  also  2  Leading  Cases  : 
Eq.,  (Am.  notes,)  237.  Mr.  Justice  Story,  in  his  learnc 
work  on  Equity  Jurisprudence,  inclines  to  doubt  the  justi4 
of  the  doctrine  as  established  in  America,  and  seems  to  pc* 
fer  the  doctrine  which  charges  the  original  incumbraa^ 
ratably  upon  the  land  of  subsequent  purchasers.  He  8a3 
the  doctrine  has  been  so  '^asserted  in  the  ancient  as  well  ^ 
the  modern  English  cases  on  the  subject.''  2  Story's  E(^ 
Sec.  1233.  He  cites  the  cases  of  Averall  vs.  Wadej  1  Llo;^ 
&  Gould,  252,  11  Eng.  Ch.,  as  one  of  the  authorities  sustai'^ 
ing  this  view.  Upon  an  examination  of  the  case,  it  will  t^ 
found  that  it  sanctions  the  American  rule  as  above  lafi 
down.  The  case  of  Hamilton  vs.  Royse^  2  Sch.  &  Lef.,  31^ 
is  to  the  same  effect. 

It  is  well  settled,  as  a  rule  of  equity,  that,  when  an  Individ 
ual,  owning  two  or  more  pieces  of  land  bound  by  a  persons 
judgment  against  him,  sells  a  part  of  them,  the  land  r^ 
taiued  by  him  shall  bo  primarily  chargeable  with  the  deb^ 
2  Story's  Eq.,  1233.  This  rule  is  clearly  right  and  just 
On  bis  alienation  of  a  part,  the  remainder  becomes  imm« 
diately  burdened  with  the  entire  debt.  The  vendor  cannot  e^ 
capeixom  the  rule,  and  enforce  contribution  against  his  vende 
in  order  to  pay  the  judgment ;  this  is  conceded  in  all  the  case^ 
How,  then,  can  he  sell  to  a  third  person,  a  privilege  or  rigb 
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^']:mich  he  himself  does  not  possess  Y    The  second  purchaser 
''^  sits  in  the  seat  of  his  vendor,"  and  has  precisely  the  same 
rigbtSi    Clowes  vs.  Dickifisan,  5  Johns.  Ch.,  235.    The  record 
of   the  judgment  was  notice  to  the  world,  and  every  pur- 
chaser or  mortgagee  was  bound  to  ascertain  what  lands  the 
jadgment-debtor  had  alienated  subsequently  to  the  rendi- 
tion of  the  judgment.    Every  conveyance  of  land,  bound  by 
tbis  judgment-lien,  made  by  Brown,  directly  and  materially 
affected  the  title  to  the  lots  remaining  in  his  possession,  by 
releasing  the  parcels  so  conveyed  from  the  lien  of  the  jndg- 
Q^ent,  and  transferring  a  corresponding  additional  burden 
to  such  remaining  parcels.    The  conveyance  operated  upon 
the  remaining  lots  precisely  as  if  the  judgment-debtor  had 
placed  a  mortgage  pr  other  additional    incumbrance  upon 
them.    This  was  the  legal  effect  of  such  conveyances,  and 
®very  subsequent  purchaser  was  therefore  chargeable  with 
liotice  by  the  record  of  such  conveyance.    Lyman  vs.  Lymanj 
32  Vt.,  81. 

Salter  S.  Cox  and  Hanna  &  Johnson  for  National  Savings- 
£ank : 

^VTiere  there  is  a  paramount  lien  upon  land  which  is  sub. 

^quently  sold  or  transferred  in  different  parcels  at  different 

^inaea  to  different  persons,  as  purchasers  or  incumbrancers, 

^^^h  tcithout  notice  of  the  former  sales  or  transfers^  the  para- 

piouut  lien  is  to  be  borne  ratably  between  said  purchasers  or 

^^canabrancers,  according  to  the  relative  values  of  the  sev- 

^^l  parcels  of  the  land.    This  doctrine  has  been  asserted  iu 

the  ancient  as  well  as  the  modern  English  cases  on  the  sub- 

J^ct.     Barnes  vs.  RacJcster^  1  Younge  &  Collyer,  New  Eep., 

^^j  in  which  case  it  was  decided  that,  '*  Where  there  is  a 

*^*t  mortgage  on  two  estates,  a  second  on  one  of  them,  and 

*  third  on  the  other,  or  both,  the  right  of  marshaling  will 

^^t  be  exercised  in  favor  of  the  second  against  the  third 

^Ortgagee,  though  with  notice  of  the  second  incumbrance. 

^  Bach  case  the  first  mortgage  will  be  ratably  apportioned 

"^tween  the  two  estates."    This  case  is  referred  to  in  1  Hill- 

• 

^^^<1  on  Mortgages,  310.  See  Bacon's  Abr.,  title  Execution, 
^'  ^;  Carter  vs.  Bernardiston,  2  Eq.  Cases,  abr.,  224;  Sir  Will- 
^^  Harberfs  Case,  3  Co.,  14;  Harris  vs.  Ingleden,  3  P.-Wms. 
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98  and  99.    (NoTE.^The  two  last  cases  specially  referred 
in  opinion  of  Chancellor  Kent.)    Steten9  vs.  Cooper j  1  Joh 
Ch.,  430;  see  also  Averall  vs.  Wade,  2  Lloyd  &  Goold, 
Aldrich  vs.  Cooper ,  8  Ves.,  reported  in  2  Leading  Gases 
Eq.y   158(fr).    In   oar  own   country  the  same  doctrine 

been  asserted  as  follows:    2  Storj-'s  Equity,  section ^^ 

Adamses  Equity,  270.    ^^  Upon  this  subject  the  law  is  t^m:s^r- 
fectly  settled.     All  the  alienees  of  the  lands  of  a  del>^fc^3r 
bound  by  a  judgment  or  recognizance,  no  matter  in  wSm^sit 
order  the  alienations  were  made,  are  bound  to  bear  eque^l  ly 
the  burden  of  satisfying  the  judgment  by  mutual  contrilz^ci. 
tions,  pro  ratOy  according  to  the  value  of  the  property  Im^Id 
b3*  them;  all  being  considered  as  in  atquale  jure,  without    x-«- 
gard  to  the  priority  of  their  purchases  or  conveyances,    .^o* 
thorities   for  this  doctrine  are  referred  to  in  5  Tin.  AJ31. 
Contrib.  &  Av.,  501 T  Beverly  vs.  Brook,  3  Leigh,  426.     «*  It 
is  a  doctrine  well  established,  that  where  land  ischarg)^^ 
with  a  burden,  the  charge  ought  to  be  equaL  and  one  p<ft^t 
ought  not  to  bear  more  than  its  due  proportion ;  and  eqaiO^ 
will  preserve  this  equity  by  compelling  the  owner  of  eac^^ 
l>;irt  to  a  just  contribution.    I  need  not  go  at  large  intotk^^ 
doctrine.    It  is  perfectly  well  understood :  and  I  had 
sion  recently  to  examine  it  in  the  ca2»e  of  Cheefeborough  r- 
MiUardr    Opinion  of  Chancellor  Kent  in  Steremt  vs.  Cooper, 
Johns.  Cb.,  43U«  citing  in  snp|H>rt  of  his  opinion  Sir  WUli 
Marberfs  Ca^y  3  Co.,  14:  Harris  vs.  Imgledem,  3  P.-Wms., 
91K    Incumbrances  which  attiich  to  the  land  in  the  hands 
the  vendor  must  be  apportioned  ^naZ/jf  among  all  whoclai 
under  him  by  purchase  in  the  ratio  of  the  value  of  thei 
respective  interests  at  the  time  of  the  porchase.    T.  B.  Moi 
roe,  312,  quoted  in  2  Lead.  Cases  in  Equity,  177 ;  see  al 
2  Humph.,  04 :  Parkkam  vs^  Wtkh^  19  Pick.,  237,  which  is 
the  effect  that,  prima  facie,  there  should  be  equality  of 
bution  between  successive  purchasers. 

In  however,  there  is  a  right  on  the  part  of  the  prior  purchaac^^ 
or  incumbrancer  to  throw  the  burden  of  the  paramoont  lien  o 
the  subsequent  purchaser  or  iucumbrancer,  such  a  right  is  ol 
>'iously  a  mereequity«  and,  like  allequitiessbiiidiiigonly  onpu^^' 
chasers  or  incumbrancers  ncitk  moiiee.    In  the  Slates  where  ^ 
contrary  doctrine  has  been  held,  an  examinatioa  of  the  caae«^ 
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ill  fishow,  generally,  that  notice  to  tbe  subsequent  purchaser  or 
icumbraucer  of  the  circumstaoces  on  which  the  equity 
aimed  by  the  first  purchaser  is  founded  is  either  not  ques- 
oned,  or  shown  or  admitted  to  have  existed.  The  circum- 
'ances  referred  to  are  the  conveyance  to  the  first  purchaser 
ad  the  existence  of  the  conveyance.  Attention  is  especially 
Uled  to  the  fact,  that  in  the  present  case  the  National  Sav- 
tgs-Bank  is  not  charged  with  actual  notice  of  the  former 
Bed  of  trust  given  to  secure  the  Freedman's  Savings  and 
rast  Company,  and,  inasmuch  as  the  former  deed  of  trust 
5es  not  embrace  any  of  the  property  named  in  the  deeds  of 
ust  given  to  secure  the  National  Savings-Bank,  the  record 

*  said  former  trust  is  not  constructive  notice,  because  the 
ii<i  records  only  apply  as  constructive  notice  as  between 
cccssive  conveyances  of  the  same  land,  and  have  no  appli- 
tion  where  the  subject-matter  conveyed  is  different,  al- 
ough  the  grantor  may  be  the  same.  Boggs  vs.  Warnerj  6 
«»tits,  409 ;  Gayon  vs.  KnabCj  6  Paige's  Ch.,  42 ;  Hamilton 

•  MoysCj  2  Sch.  &  Lef.,  326.  See  more  recent  case  in  Ohio, 
"cen  vs.  Bamage,  18  Ohio,  429.  Also,  2  Leading  Cases  in 
I-,  Am.  notes  to  Aldrick  vs.  Cooper^  176,  which  says  (180) 
^tk,  "on  the  whole,  it  would  seem  that  this  doctrine"  (viz,  of 
^f  ging  tbe  paramount  lien  on  the  purchasers  in  the  inverse 
^^rof  alienation  to  them)  *4s  too  delicate  in  its  nature, 
^  dependent  upon  too  many  minute  considerations,  to  be 
^Xiinistered  with  advantage,  and  that  the  rule  of  equal  con- 
cation,  if  less  just  in  theory,  is  better  suited  to  application 
X^ractice." 

*^Ir.  Justice  nuMPHREYS  delivered  the  opinion  of  the  court : 


n  the  3d  day  of  March,  1870,  one  John  M.  Jolly  obtained 
'  U.dgment  on  the  law  side  of  this  court  against  Samuel  P. 
*c^wn  and  Austin  P.  Brown,  partners  under  the  style  of  S. 
Srown  &  Son,  for  the  sum  of  four  thousand  six  hundred 
^^  ninety-four  dollars  and  five  cents,  (64,694.05.)  This  judg- 
"^t^t  is  still  unsatisfied. 

-At  the  date  of  this  judgment  Samuel  P.  Brown  was  the 

'^Der  and  in  possession  of  valuable  parcels  of  land  in  this 

^^Btrict,  and  near  the  city  of  Washington,  which  would  have 

^^^n  more  than  sufficient  to  pay  the  judgment.    This  is  ad* 

22  D 


338  Supreme  Court,  D.  C.         [January  CC-r 


Creswell  et  al.  rs.  Sa? lagiuiMali. 


mitted,  and  it  is  also  admitted  that  the  jadgment  is  ali^^ 
apon  the  lands  in  qnestion.    On  the  20th  of  Jane,  1870,  tt^^ 
Freedmau's  Savings  and  Trust  Company  loaned  to  said  fii 
of  S.  P.  Brown  &  Son  ten  thousand  dollars,  for  which  tl 
firm  executed  a  promissory  note,  payable  to  the  order  c= 
Samuel  P.  Brown,  at  twelve  months,  with  interest.    Sam-« 
Samuel  indorsed- the  note,  and  to  secure  its  payment,  ai 
before  the  loan,  the  said  Samuel  and  his  wife  executed  an 
delivered  a  deed  in  trust  to  David  L.  Eaton,  trustee,  for  sa: 
Trust  Company,  the  complainants.    This  deed  was  regulaf 
recorded  in  the  proper  registry  ofQce  for  the  record  of  deed.  « 
in  the  city  of  Washington,  District  of  Columbia,  on  the  2^^^z^ 
of  June,  1870.    On  the  2Gth  of  June,  1871,  and  at  vario 
periods  after  that  date  down  to  April  24,  1872,  inclusive,  t' 
National  Savings-Bank  of  this  District  loaned  to  said  firm    o 
Brown  &  Son  various  sums  of  money,  amounting  to  thicC: 
thousand  dollars  and  more.    To  secure  these  several  Io^yi 
the  said  Samuel  P.  executed,  at  the  times  of  the  same,  de&d^ 
in  trust,  conveying  to  trustees  parcels  of  his  estate,  no  p^mx 
eel  of  which  is  the  same  as  those  conveyed  to  the  benefit  i^vs^ 
for  the  security  of  the  complainants.    As  far  as  the  case  Ais 
closes,  neither  complainants  nor  defendant  knew,  actually 
of  the  unsatisfied  judgment  at  the  time  of  the  respectiv'^ 
loans.    The  note  to  the  complainants  not  having  been  p^<^ 
at  maturity,  the  trustee,  Eaton,  on  the  12th  of  October,  IST^s 
sold  the  lots  conveyed  to  complainants,  and  the  said  company? 
through  its  agents,  purchased  the  same,  and  have  made  bbI^ 
with  indemnity  to  the  purchasers  of  the  same.    Said  sal^^ 
were  made  in  1873,  before  the  execution  issued.    It  comes  inci- 
dentally  through  the  proceedings  in  the  contest  that  theca^^ 
of  Jolly  against  said  Brown  had  been  appealed  to  the  Supreme 
Court  of  the  United  States,  and  the  same,  being  held  by  super- 
sedeas, was  lost  sight  of.    No  point  is  made  on  this  branch  of 
the  case,  but  the  judgment  is  treated  by  all  the  parties  as  a  sub- 
sisting lien  upon  all  the  lands  embraced  in  the  deeds  both  to 
complainants  and  defendants.    On  the  16th  of  July,  187-^^ 
defendant,  the  National  Savings-Bank,  purchased  the  jadg- 
ment from  Jolly,  all  of  which  is  conceded  to  be  regular,  and 
to  invest  all  right  in  the  judgment  in  the  said  bank.   Tli^ 
bank,  immediately  after  the  sale  and  assignment  by  Jolly^ 
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bad  execatioQ  issued,  and  all  the  parcels  of  land  iucladed  in 
the  ooDveyance  to  complainant,  except  two  or  three  lots^ 
were  levied  upon  and  published  for  sale  by  the  marshal.  The 
bill  was  filed  in  August,  1874,  to  restrain  this  sale,  and  th& 
bill  seeks  to  force  the  judgment  to  be  satisfied,  as  far  as  it 
can  be,  from  the  lands  not  included  in  complainant's  deed,, 
^d  if  any  balance  remains,  the  offer  is  made  to  satisfy  it. 

On  the  4th  of  May,  1875,  the  justice  sitting  in  equity  or- 
dered and  signed  a  decree  enjoining  the  sale  of  the  lots  which 
^  been  levied  upon,  and  which  are  included  in  the  convey- 
^ce  to  complainants,  until  the  real  estate  belonging  to  the 
said  Samuel  P.  Brown,  on  the  20th  day  of  June,  1870,  bound 
^y  said  judgment,  and  not  involved  in  said  conveyance  to 
^^plaioants,  should  be  sold,  and  the  proceeds  of  such  sale 
applied  to  the  payment  of  the  judgment. 

"This  cause  was  well,  comprehensively,  and  fairly  argued 

y  the  solicitors  of  the  parties,  and  we  have  been  greatly 

^'ded  by  the  openness  with  which  they  respectively  present- 

f^  the  legal  questions.    We  think  the  decree  in  this  case 

*°»Pr©gnable. 

^he  English  mode  and  doctrine  of  tacking  mortgages  and 
"^tXB  might  exist,  and  the  learning  on  the  doctrine  of  actual 
^d  constructive  notice  would  be  applicable,  if  our  registry 
laws  were  not  in  force.  The  possession  of  real  estate  would 
be  Very  uncertain  if  we  were  to  depart  from  the  accustomed 
^1©  of  appealing  to  the  record  of  deeds,  and  resort  to  the 
^^certain  practice  of  parol  testimony  of  notice.  The  stat- 
'^tes  in  this  country  were  designed  to  give  permanency  to 
I^^^^Bessions  and  facility  to  sales  by  establishing  a  central  de- 
P^itory  of  the  evidences  of  title.  Section  447  of  the  Ee- 
vised  Statutes,  act  of  April  29, 1838,  fixes,  establishes,  and 
Prescribes  the  order  and  priority  of  liens,  titles,  and  eviden- 
^®  of  titles.  Of  course,  unfairness,  imposition,  or  fraud  iu 
*^y  matter  of  deeds  and  conveyances  would  upset,  overturn » 
^^^d  destroy  a  pretended  transaction.  But  the  record  is  no- 
"Ce  to  the  world.  That  record  itself  may  be  attacked  where 
*  ^^ndulent  use  is  attempted  to  be  made  of  it,  but  when 
^*^^t  is  done,  the  matter  therein  is  to  be  expunged,  and  not 
^  V>e  taken  as  a  record.  The  registry  is  notice,  however,  and 
^  long  as  it  is  unassailed  for  any  of  the  causes  which  avoid 
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it,  it   mast  staud  as  of  eveu  more  force  iu  law  than  m^^^ 
parol  evidence  of  notice. 

So  far  as  the  deeds  in  this  case  are  involved  there  can 
no  difficulty,  for  the  statute  ascertains  the  relation  they 
to  each  other.    This  is  also  the  case  with  the  judgment  in 
relation  to  the  deeds.    It  is  prior,  and  must  be  satisfied, 
was  notice  to  the  world,  and  would  operate  so  long  as  untair^t^ 
ed.    It  makes  no  difference  that  the  judgment  and  the  junl  ^31 
deeds  are  held  by  the  same  creditor ;  they  must  each  be  sat  m  8 
fied  in  the  order  of  priority.    The  only  difficulty  may  tz^o 
whether  it  is  in  the  power  of  the  court  to  force  the  jndgmeE^ftt 
creditor  to  resort  to  and  exhaust  one  fund,  where  he  ha^  t 
lien  upon  two  and  his  contestant  has  a  lien  on  one  only,  fti^e 
fore  going  upon  the  fund,  which  aloue  is  bound  to  the  sul>^ie' 
quent  creditor.    On  this  point  we  think  the  power  is  too  i^«IJ 
established  to  doubt  it.    The  power  exists  to  do  equity;  ^^- 
uity  follows  the  law.    The  statute  ascertains  and  settles  tbat 
the  judgment  binds  the  property  in  advance  of  the  deeds  to 
both.    The  statute  ascertains  and  settles  that  by  the  registry ; 
the  first  deed  is  to  have  priority  of  the  second.    The  jadgr- 
meut  was  notice  to  both,  and  binds  all  the  property  equally- 
It  would  not  be  equity  to  suffer  the  judgment  to  be  satisfied 
out  of  the  proi>erty  to  its  exhaustion,  which  really  was  boand 
to  a  debt  specifically,  and  the  remaining  property  could  not 
be  reached  by  the  creditor,  when  it  can  be  reached  by  tlio 
judgment.    Here  the  levy  was  made,  exclusively,  uiK)n  lots 
which  .were  subject  to  a  mortgage  preceding  the  mortgages 
of  the  judgment-creditor,  the  mortgage  and  judgment  cred' 
tor  being  the  same. 

By  the  rule  we  state,  that  the  record  is  notice,  thiscre^J' 
itor  took  his  mortgage  with  notice  of  a  prior  one.  Both  tl»^ 
judgment  and  the  complainant's  mortgage  must  be  satisfi^^ 
before  the  last  mortgage  can  claim  participation,  and  the  co^^' 
test  must  really  be  between  the  judgment  and  the  first  mor^' 
gage.  The  judgment-creditor  has  a  lien  upon  two  funds;  tt*^ 
mortgage-creditor  has  a  lien  upon  one  only,  and  thcral^ 
is  that  he  must  first  exhaust  that  fund  to  which  he  may  r^' 
sort  and  the  other  cannot.  After  section  447,  Revised  Sta^^ 
utes,  the  act  of  1838  has  settled  that  "all  deeds  of  trust  am <* 
mortgages  shall  take  effect  and  be  valid,  as  to  all  subseqoec^ 
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purchasers  for  valuable  consideratioD,  without  notice^  and  as 
to  all  creditors,''  from  the  time  of  proof  and  delivery  to  the 
recorder.    Section  448  prescribes  and  directs  that,  "  if  two 
or  more  deeds  of  the  same  property,  after  having  been  pro- 
vided, be  delivered  to  the  recorder  on  the  same  day,  that 
which  shall  have  been  first  sealed  and  delivered  shall  have 
preference  in  law.''    Section  449  makes  even  a  title-bond  or 
other  written  contract  in  relation  to  land^  if  recorded,  "notice 
to  all  subsequent  purchasers." 

We  have  concluded,  by  a  majority  of  the  court,  that  we 
are  called  apon,  by  rules  too  firmly  established  to  be  unset- 
tled, to  affirm  the  order  and  decree  of  restraint  in  this  case. 

Cartter,  Ch.  J.,  dissenting,  on  the  ground  that  the  record 
of  complainant's  deed,  as  it  embraced  other  lands,  was  not 
notice  in  law  to  the  Saviugs-Bank.  The  latter  was  not  bound 
to  search  the  title  of  any  other  lands  of  Brown  than  those  it 
was  aboat  to  take  security  upon.  And  as  the  right  of  a  per- 
son having  a  prior  lien  upon  real  estate  to  have  the  lands  of 
a  snbseqnent  purchaser  sold  first,  to  satisfy  an  incumbrance 
antecedent  to  them  both,  depends  upon  notice,  the  principle 
has  no  application  to  the  case  at  bar.  The  decree  therefore 
ought  to  be  reversed. 

ilr.  Justice  Wylie  did  not  sit  in  the  case,  and  took  no 
pan  in  the  decision. 
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OEOBOE  B.  ABRAMS  TS.  JOHX  A.  DE  WANDALAE3  B. 
AND  WILLIAM  S.  LINCOLN,  AND  CHARLES  3>- 
WILLARD,  TRADING  UNDER  THE  PIRM-KAitB 
AND  STYLE  OF  LINCOLN  &  WILLARD. 

AT  Law.— No.  12228. 

During  the  pro)(reM  of  ft  trial  the  court  may  allow  ft  dismiuil,  or  %^1-^* 

proteqiti,  M  to  one  or  more  of  the  defendaala  in  a  suit  sgftioBtseveE'^li 
when  the  evidence  In  tbe  caae  bIiowb  a  liability  against  thoM  (kkxIj 
who  are  retained  aa  defcndanta. 

8Ti.TEUEHT  OF  THE  C&JSE. 

The  declaration  states  in  sabBtatice  that  the  defendaa  ts, 
aboat  the  2oth  of  September,  1873,  agreed,  io  oonBiderabioD 
that  the  plaintiff  woald  famish  certain  apparataa  and  anp- 
«riat«ud  the  mixing  materiala  for  a  pavemeat,  known  as  t;bfl 
Sebarff  pavement,  and  would  superintend  the  laying  of  stich 
pavement  on  Fifth  street,  from  G  to  New  York  avenae,  for 
the  laying  of  which  the  defendants  bad  a  contract  from  tbo 
board  of  pnblic  works,  the  defendants  woald  pay  him,  plaiat- 
iff,  the  snm  of  twenty-five  cents  for  each  square  yard  of  pave- 
ment when  laid ;  that  the  plaintiff  performed  hia  part  of  tbe 
contract;  that  7,395  square  yards  of  pavement  were  laid, 
whereby  the  plaintiff  was  entitled  to  $1,848.75. 

The  declaration  further  claims  that  the  plaintiff  had  per- 
formed  one  hundred  and  fifty-aii  dollars'  worth  of  extra  worfc» 
and  gave  aci-edit  for  8160,  by  way  of  payment.  ThecommO** 
counts  in  assumpsit  are  added.  To  this  declaration  the  d^' 
t'endant,  De  Wandalaer,  filed  pleas  that  he  was  never  indebte<*» 
and  that  he  did  not  promise  as  alleged  ;  and  the  defendant^^ 
Lincoln  &  Wiliard,  interposed  separate  pleas  to  the  tusm-^ 
^ect. 

Oil  the  trial  of  the  cause,  the  plaintiff  gave  to  thejnryeT^" 
*\t\\>:>:  lending  to  prove  that  the  said  plaintiff,  on  or  abou  •* 
the  litKli  day  of  September,  1873,  was  employed  by  the  d»^ 
leudaiit  Wiliard  to  furnish  certain  apparataa  and  saperin-' 
(end  the  mixing  of  materials  and  the  laying  of  a  concrete 
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ut  on  Blfth  street,  in  the  city  of  Washington,  and 
to  pay  him  therefor  the  sam  of  twenty -five  cents  per 
l^ard  of  pavement  so  laid  by  him,  and  that  the  plaint- 
nenced  work  on  the  next  day  nnder  said  agreement, 
the  28th  day  of  November,  1873,  had  so  furnished  the 
ius,  superintended  the  mixing  of  materials  and  the  lay- 
,395  square  yards  of  pavement  on  the  said  street;  that, 
ine  after  the  20th  of  September,  1873,  the  defendant 
I  told  the  plaintiff  that  it  was  necessary  for  him  to 
contract  with  the  defendant  DeWandalaer  also,  and 
was  one  of  the  partners  with  Lincoln  &  Willard. 
e  admission  of  their  testimony  the  counsel  of  defend- 
ected.  The  court  overruled  the  objection,  and  an  ex- 
was  noted, 

plaintiff  .then  offered  in  evidence  a  contract,  under  seal, 
into  by  and  between  said  plaintiff  and  the  defendant 
idaliier,  bearing  date  September  25, 1873,  whereby  the 
lintiff  bound  himself  to  furnish  certain  apparatus,  sup- 
d  the  mixing  of  materials,  and  the  laying  of  a  certain 
mt  on  Fifth  street,  in  Washington  City,  for  which  said 
idalaer  agreed  to  pay  said  plaintiff'  at  the  rate  of 
five  cents  per  square  yard  for  the  pavement  so  laid  by 
Intiff.  Whereupon  the  counsel  for  the  defendants  in- 
d,  and  insisted  that  said  contract  was  not  admissible 
upon  the  issues  aforesaid,  and  ppayed  the  justice 
:  the  said  court  to  exclude  the  said  contract  from  the 
ration  of  the  jury.  But  the  said  justice  allowed  said 
t  to  be  read,  and  then  excluded  it  from  the  consideration 
nry,  and  decided  that  stiid  contract  could  not  maintain 
les  in  this  cause  on  the  part  of  the  plaintiff. 
)laintiff,  by  his  counsel,  then  moved  the  court  to  dis- 
le  cause  as  to  the  defendant  DeWandalaer,  which 
was  granted,  and  the  counsel  for  defendants  excepted  ; 
)  trial  then  i)roceeded  against  the  defendants  Lincoln 
illard  alone,  upon  the  ground  that  there  was  no  evi- 
}f  a  joint  liability  of  DeWandalaer  with  Lincoln  & 
1.  The  statute,  where  money  is  payable  by  joint  ob- 
reails  as  follows : 

lere  money  is  payable  by  two  or  more  persons  jointly 
rally,  as  by  joint  obligors,  covenantors,  makers,  draw- 
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ers,  or  iDdorsers^  one  action  may  be  sastained,  and  jadgmen 
recovered  against  all  or  any  of  the  parties  by  whom  th 
money  is  payable,  at;  the  option  of  plaintiff."    Bev.  Stat, 
827. 

There  were  several  exceptions  to  the  admission  of  eviden 
and  the  instrnction  of  the  court  to  the  jury,  which  need  no 
be  stated,  as  the  only  point  passed  upon  by  the  decision  w 
as  to  the  power  of  the  court  below  to  dismiss  one  of  sevei 
defendants  from  the  cause  and  to  proceed  with  the  tri; 
against  the  others  in  an  action  of  this  character. 

8.  B.  Bond  and  L.  O.  Hine  for  plaintiffs : 

So  far  as  this  exception  relates  to  the  decision  of  the  jik^  ^. 
tice  granting  the  plaintiff's  motion  to  dismiss  the  action  as  ^K:o 
the  defendant  DeWandalaer,  we  maintain  that  it  was  a  ^^^t 
well  taken. 

The  act  of  Congress  (14  Stats,  at  Large,  p.  405,  sec  20)  pi 
vides  that  where  money  is  payable  by  two  or  more  persoi 
jointly  or  severally,  one  action  may  be  sustained  and  ju( 
ment  recovered  against  all  or  any  of  the  parties,  at  the  option 
of  the  plaintiff;  and  the  llth  common-law  rule  of  this  cocL^t 
is  based  upon  that  statute.    It  follows  a  fortiori  that 
plaintiff  may  dismiss  his  action  as  to  one  or  more  and 
ceed  as  to  the  others.    The  disposition  of  the  courts  uutl^^ 
the  strict  rules  of  the  common  law,  without  the  aid  of  {^oy 
statute,  to  allow  a  dismissal  of  the  action  as  to  one  joint  co<^' 
tractor,  in  furtherance  of  justice,  is  shown  in  Salmon  vs.  Smitf^ 
1  Saund.,  207,  note  2;  United  States  vs.  Lefflerj  11  Pet,  &0} 
Minor  vs.  Mechanics^  BanJc^  1  Pet.,  46. 

In  this  last  case  the  court  say :  ^*  If  the  plaintiff  may,  ^^ 
any  case,  recover  a  judgment  against  one  on  a  Joint  actioi^ 
against  two  who  sever  in  their  pleadings,  it  is  wholly  imtu^^ 
terial  to  the  regularity  and  effect  of  the  judgment  in  wli^^ 
stage  of  the  cause  the  suit  has  ceased  to  be  prosecuted  agsdns^ 
the  other,"  and  holds  that  the  dismissal  ought  to  be  allowed 
against  one  defendant  as  a  practice  which  violates  no  ml^^ 
of  pleading,  and  will  generally  subserve  the  public  conven* 
ience. 

But  in  DeJoach  vs.  Dixon^  Strong^  and  Curl  (Hempstead'^- 
O.  G.  428,)  we  have  the  construction   on  this  point  of  ^ 
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Statute  to  the  same  effeot  as  oar  own.    The  statute  of  Arkan- 
sas, wbere  this  case  arose,  provides  that  ^^  every  person  who 
may  have  cause  of  action  against  several  persons,  and  enti- 
tled by  law  to  but  one  satisfaction  therefor,  may  bring  suit 
jointly  against  all  or  as  many  of  them  as  he  may  think  proper." 
The  sait  was  in  assumpsit  against  the  three,  upon  the  as- 
signment by  them  to  the  plaintiff  of  a  promissory  note* 
Process  having  been  served  on  all,  they  pleaded  that  Dixon 
was  not  a  citizen  of  Arkansas.    Plaintiff  dismissed  the  suit 
as  to  Dixon,  and  the  other  defendants  moved  for  judgment 
in  tbeir  favor.    The  court  denied  the  motion,  saying :  "  The 
plaintiff  could  have  sued  Strong  and  Curl  without  joining 
Dixon.    If  so,  are  Strong  and  Curl  at  all  prejudiced  by  the 
institution  of  suit  against  all  three  and  its  dismissal  as  to 
one  of  them."    The  court  held  that,  as  plaintiff  might  have 
sued  any  of  the  defendants,  the  right  of  election  continues 
till  final  judgment,  and  commended  the  rules  as  calculated  to 
suppress  litigation,  and  as  a  contrary  practice  would  often 
compel  a  party  to  bring  several  suits  to  guard  against  the 
effect  of  a  discontinuance  of  the  entire  action. 
^^   Lampkin  vs.  Chisom,  10  Ohio  St.,  450,  the  court  say : 
■*^^  common-law  rule  that,  where  a  joint  contract  is  the 
®'*|>ject  of  an  action,  the  recovery  must  be  against  all  or 
'^^^ber  of  the  defendants,  has  been  modified  by  the  371st 
f^tton  of  the  code  of  civil  procedure,  so  as  to  authorize 
•'  ^Sment  to  be  rendered  for  or  against  one  or  more  of  sev- 
^^  defendants  where  it  turns  out  upon  the  trial  that  only  on© 
.  *^ore  of  several  defendants  in  such  joint  action  is  liable^ 
*^liout  subjecting  the  plaintiff  to  the  necessity  of  bringing 
^^^  action  against  such  defendant  or  defendants." 
■'^he  dismissal  of  the  action  as  to  DeWandalaer  carried 
^^H  it  and  was  in  effect  an  amendment  striking  his  name 
^  of  the  declaration,  which,  under  the  statute  of  jeofails 
^^    Eule  7  of  this  court,  may  be  made  at  any  stage  of  the 

'^  Edkin  cfc  Co.  vs.  Burger  et  al.,  1  Smed.,  417,  the  court 
^y  *   (ft  The  general  rule  in  respect  to  statutes  of  amend- 

^^ts  and  jeofails  is,  that  the  amendments  need  not  in  point 
^  ^ct  be  made.  The  benefit  of  the  statute  is  obtained  by 
^^  court's  considering  the  amendments  as  made,"  citing  3 

***^^k.  Com.,  407,  and  1  Saund.,  228,  note  1. 
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E)wch  Totten  for  defendants : 

The  admission  of  evidence  toaching  the  alleged  verba 
agreement  made  by  the  two  defendants  forming  the  cop 
nership  was  error.    A  declaration  for  breach  of  %  joint  eo 
tract,  whether  it  be  framed  in  assumpsit,  covenant,  debt,  o; 
case,  cannot  be  supported  by  evidence  of  a  contract  by 
part  only  of  the  defendants,  and  a  verdict  or  judgment  cai 
not  in  such  an  action  be  given  against  one  defendant  withoa  _^^K^t 
the  other.    1  Chitty's  Pleadings,  14,  45;  WecUl  vs.  Ki 
12  East,  454;  Shirreff  v».  Wilkes,  1  East,  62;  BuUer'sN.  P- 
120;  Maw  vs.  Roberts,  5  B.  &  Ps.,  454;  Snyder  vs.  Finley^  I 

MacAr.,  220.    And  the  plaintiff  cannot  dismiss  this 
as  to  one  or  strike  out  the  name  of  one  of  the  defendan 
and  proceed  as  to  the  others.    Buller's  IS.  P.,  129 ;  WrdU  v 
King,  12  East,  454 ;  Cooper  vs.  Whitehousej  6  C.  &  P., 
1  Chitty's  Pleadings,  45  and  notes;  Tuttle  vs.  Cooper, 
Pick.,  281. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  tl 
court: 

In  this  case  suit  was  instituted  against  DeWandalafl^^ 
Lincoln,  and  Willard.    During  the  trial  in  the  circuit  covL^cr'^ 
after  evidence  showing  that  Lincoln  &  Willard  alone 
bound,  if  any  of  the  parties  were,  the  plaintiff  moved 
leave  to  enter  a  nolle  prosequi  as  to  DeWandalaer,  whi^^Ii 
motion  was  granted,  and  the  cause  proceeded  against  Isi-^^' 
coin  &  Willard. 

The  main  question  assigned  as  error  is  the  power  and  p 
priety,  in  practice,  of  the  court  to  allow  a  dismissal  or  nc^ 
prosequi  as  to  one  or  more  of  the  parties  in  a  suit  agaii 
several,  when  the  evidence  shows  a  liability  against 
only  who  are  retained  as  defendants. 

A  majority  of  the  court  is  of  opinion  that,  in  order  to 
litigation  and  further  the  ends  of  justice,  according  to 
established  rules  of  law,  this  may  be  done  during  the 
ress  of  the  trial  as  well  as  when  the  trial  begins. 

It  will  be  found  by  the  antiquarian  in  legal  lore  to  haV^ 
been  the  rule  at  common  law  that,  after  writ  issued  an^ 
before  declaration  filed,  the  plaintiff  could  declare  again 
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one  or  more  wbo  had  been  summoDed  by  the  writ,  as  he 
mi^lit  be  advised.  Oar  statates  and  rules  in  furtherance  of 
A  more  progressive  idea  have  reserved  the  same  rule  at  any 
stage  of  the  trial.  Not  only  this,  but,  even  where  there  is  a 
j  oint  obligation  of  covenant,  ^^an  action  may  be  sustained  and 
Judgment  recovered  against  all  or  any  of  the  parties  by  whom 
tlie  money  is  payable,  at  the  option  of  the  plaintiff."  Bev. 
Stats.,  sec.,  827. 

JLt  common  law,  the  declaration  could  be  amended  by  the 
*^rit  or  the  declaration  could  be  against  some  or  all  the  par- 
ties in  the  writ.  Finally,  the  declaration  must  be  the  chart 
by  which  to  proceed.  1  Cbitty's  Archb.  Prac,  Q.  B.,  236, 
-37,  also  223 ;  2  ibid.,  UGG,  1467. 

Itule  7  authorizes  amendoients  to  be  made  at  any  stage  of 
^  cause,  for  the  purpose  of  determining  the  real  question  in 
^^ntroversy  between  the  parties,  even  if  the  defect  or  error 
^  that  of  the  party  applying  to  amend. 

^y  the  common-law  rules,  the  party  was  forced  to  rely  upon 
^i^  declaration,  and  upon  that  to  rest  and  stand,  and  after 
^J^al  begun  he  could  offer  no  further  amendment. 

Be  may  now  have  the  benefit  of  these  rules  down  to  the 
Kttie  the  jury  retires. 

In  equity,  even  after  a  cause  has  been  submitted,  the 
Ple^uliugs  may  be  amended  to  conform  to  the  evidence. 
Statutes  have  l>een  enacted  to  give  the  law  courts  power  to 
'^^t^  out  justice  in  a  cause. 

It;  will  be  seen  by  reference  to  the  change  made  in  Eng- 
*an^  ijj  1852,  in  the  practice,  that  our  Rule  7  is  a  copy,  "t?cr- 
^«W*w  et  literatim^^-  of  the  rules  introduced  in  the  practice 
™ere.  The  construction  given  by  the  highest  court  in  that 
^^^Utry  of  their  statutes  and  rules  would  certainly  be  a  pre- 
^^^^^Bt  to  govern  us  in  the  construction  of  similar  statutes 
^^^  rules.  In  fact,  we  borrow  from  each  other — we  being 
^■^^  younger  are  the  larger  borrowers ;  we  try  to  express  our 
^^€Miing  in  the  English  language,  and  we  pay  enough  respect 
^^  ^^ch  other  to  consider  that  similar  rules,  in  the  two  coun- 
^^*a,  are  expounded  in  the  same  way  by  each,  and  each  is 
'^^^^  J  to  follow  the  exposition  first  made.  Hence,  the  con- 
*^^Oetion  given  by  the  British  courts  of  their  own  statutes, 
^*  ^^hlch  ours  are  copies,  have  always  been  followed  in  our 
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courts,  auless  some  local  orconstitntiooal  limitatiop  im 
the  necessity  of  departing  from  their  constrnction. 

A  technical  discoutiuoance  would  be  proper  where  seye: 
were  sued  and  some  only  served  with  process. 

A  dismissal  is  another  mode  of  disposing  of  a  sait^  and 
nolle  prosequi  another. 

Mr.  Justice  Olin  delivered  the  following  dissenting  opii 
ion: 

Before  inquiring  into  the  proper  meaning  and  true  coi 
struction  of  our  statute^  sec.  827,  Rev,  Stats.,  it  will  be  well 
consider  what  the  law  was. 

Prior  to  the  adoption  of  tbis  statute,  and  by  a  comparis 
of  the  law  with  the  statute,  we  can  readily  discover  in  whc 
respect  the  common  law  was  sought  to  be  changed. 

I  now  quote  from  Gould  on  Pleading,  sec.  116,  p.  280:  ^^ 
on  a  contract  made  by  one  person  only,  he  and  another 
sued  as  upon  a  contract  made  by  both,  the  misjoinder  it 
good  ground  of  defense  under  the  general  issue;"  and 
adds,  ^^For  the  contract  made  is  not  the  samesLS  that 
dared  upon,''  1  East,  48;  2  Day,  272;  2  New  Eep.,  454; 
Johns.,  101;  1  Esp.,  363;  and  in   the  same  section  it 
stated:   ^^And  in  an  action  against  two  joint  contracto 
as  in  assumpsit  against  A  and  6,  as  joint  promisors,  if  the  jim  x*^ 
find  that  A  promised,  but  that  B  did  not,  A  may  arrest  t^ 
judgment;  3  East,  62;  1  Keb.,  284;  Carth.,  361;  3  Brod. 
Bing.,  54.    Judge  Gould  adds :  "  For  the  contract  declare** 
upon  is  disproved  by  the  verdict ; "  and,  further :  **And  wla* 
an  action  is  thus  brought  against  two,  upon  a  contract  mi 
by  one  of  them  only,  the  plaintiff  cannot  enter  a  noUeprose^^* 
as  to  the  other,  and  then  proceed  against  the  party  boiE:D^ 
alone."    See  4  Taunt,  470 ;    3   Bast,  76 ;  6  Johns.,  iSO  t 
1  Pick.,  500.    "For  to  allow  this  would  be  to  enable  til»^ 
plaintiff,  by  his  own  act,  not  only  to  defeat  a  good  defen^^ 
upon  the  merits,  but  also  to  substitute  one  action  for  anotbo^;^ 
or  rather  to  transform  an  action  against  A  and  B  into 
action  against  A  alone." 

Thus  stood  the  law  of  this  District  prior  to  the  passage 
the  act  of  22d  of  February,  1867,  vol.  14,  p.  405,  Statutes  9^^ 
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f^e^  several  sectious  of  which  act  are  incorporated  in  the 
sot  revision  of  the  laws  of  this  District. 
Ve  are  now  prepared  to  consider  the  true  meaning  and 
)iit  of  section  827,  a  section  which  is  almost  a  literal  copy 
k  statnte  passed  by  several  State  legislatures  nearly  fifty 
X8  ago.  It  enacts  that  where  money  is  payable  by  two  or 
re  persons  jointly  or  severally,  as  by  joint  obligors,  cove- 
itors,  makers,  drawers,  or  indorsers,  one  action  may  be 
tained,  and  judgment  recovered  against  all  or  any  one  of 

parties  by  whom  the  money  is  payable,  at  the  option  of 
plaiifUiff,  This  statute  was  intended  to  remedy  two  de- 
bs in  proceedings  at  comman  law.  First:  If  a  plaintiff 
*ci  one  person  upon  a  contract  in  which  another  person  was 
itly  liable,  the  person  sued  might  interpose  a  plea  in  abate- 
Qt,  in  substance,  that  some  person  not  sued  was  jointly 
>le  with  him,  and  if  the  plaintiff  took  issue  upon  that  plea, 
I  that  issue  was  found  against  him,  the  suit  would  abate. 
Jnder  this  section,  (827,)  a  plea  in  abatement,  by  reason 
tihe  non-joinder  of  all  the  parties  to  the  contract,  is  no 
firer  available.  The  second  object  sought  to  be  obtained 
t^bis  section  (827)  was  that  the  plaintiff  might  commence 
Qit  against  all  persons  who  were  jointly  or  severally  liable 
liim,  such  as  makers,  drawers,  or  indorsers,  any  one  of 
c>iD,or  all  of  whom,  maybe  sued,  and  a  recovery  had  in  the 
^Q  action.  At  common  law  no  action  could  be  maintained 
tiD8t  the  maker  and  indorser  of  a  promissory  note ;  nor 
^Id  an  action  be  maintained  against  the  covenantors  in  an 
^xmmeut  under  seal,  and  against  a  party  who  guaranteed 

I)erformance  of  the  covenants  of  the  deed ;  in  short,  this 
^^8  out  the  plea  in  abatement  in  suits  ex  contractu^  by  rea- 
^  t>f  all  the  joint  contractors  not  being  proceeded  against 
tile  same  suit ;  and,  in  the  second  place,  allows  an  action 
^  brought  against  parties  who  are  not  joint  contractors, 
'  severally  liable  in  the  same  contract  as  guarantors,  in- 
''^^rs,  &c.,  of  the  same  contract.  This  section  allows  the 
^utiff  to  select  any  one  or  more  of  several  joint  contract- 
»  or  those  severally  liable  on  the  contract,  and  proceed  to 
^ment  against  them,  if  he  can  but  establish  their  joint  or 
'^ral  liability  on  the  contract  sued  upon ;  but  it  nowhere 
^horizes  or  intimates  that  the  plaintiff  may  join  in  a  suit  ex 
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contractu  any  aud  everybody  at  his  pleasare ;  and,  failiDg 
prove  the  liability  of  all  the  parties  defendant,  he  may 
nevertheless,  have  jadgment  against  some  one  of  th6  parti 
sued,  if  he  can  establish,  by  proof,  the  liability  against  on 
of  the  parties  saed.    In  short,  this  act  does  not  toach,  or  p 
tend  to  toach,  the  rule  of  the  common  law ;  bnt  where  mo 
defendants  are  sned  than  can  be  proved  liable,  the  action  wil 
abate,  and  the  plaintiff  must  be  non-snited.    And  this  ol 
lection  may  be  taken  at  the  trial  under  the  plea  of  the  ge; 
eral  issue. 

In  this  case  I  think  the  judgment  of  the  court  below  ongl 
to  be  reversed. 


^^ 
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^LLARD    PAVEMENT    COMPANY    vs.    MICHAEL 

MANDEL  ET.  AL. 

« 

In  Equity.— No.  3606. 

Tike  late  board  of  public  works  had  no  sach  power  as  would  authorize 
them  to  enter  into  contracts  which  would  be  obligatory  upon  the  Dis- 
trict of  Columbia,  of  a  negotiable  character,  signed  by  no  one  but  an 
atiditor,  so  as  to  pass  a  legal  title  to  the  same  from  hand  to  hand,  by 
mere  delivery  or  indorsement. 

•  Certificates  of  the  auditor  of  the  board  of  public  works  contain  no 

^w^ords  of  negotiability,  and  have  no  advantage  beyond  a  statement  of 
indebtedness,  or  that  a  certain  amount  of  work  had  been  performed 
by  the  contractor  to  whom  they  were  issued,  and  are  at  most  to  be 
treated  as  cHioees  in  actianf  and  an  assignee  must  take  them  subject  to 
tbe  right  and  equities  of  prior  parties.  They  possess  no  attribute 
"^vhich  can  bring  them  within  the  rules  which  regulate  negotiable 
Securities. 

-  "Xlie  act  of  Congress  directing  the  board  of  audit  to  examine  these 
oertificates  for  settlement  ought  not  to  bo  construed  so  as  to  make 
'tliom  transferable  by  delivery  or  indorsement  and  unimpeachable  in 
t*^e  hands  of  any  one  to  whom  they  had  previously  passed. 

*  ^^o  evidence  of  usage  in  the  city  of  Washington  can  be  received  for 
t^lie  purpose  of  showing  that  these  certificates  are  transferable  by  in- 
dorsement, so  as  to  convey  a  legal  interest  to  the  indorsee.  All  that 
oan  be  passed  by  such  indorsement  is  a  right  subject  to  existing  equi- 
ties. 


le  court  is,  however,  justified  in  considering  the  fact  that  these  cer- 
't.ificates  are  extensively  used  as  collateral  securities  in  borrowing 
XKioney,  and  wUl  protect  the  lender,  so  as  to  require  the  amount  bor- 
xx>wed  to  be  brought  into  court  for  his  benefit. 

^*    iThe  indorsement  of  these  instruments  in  blank  by  the  payee  cannot 
l>e  claimed  as  estopping  him  from  impeaching  the  title  of  a  purchaser. 
The  indorsement  is  only  the  transfer  of  a  chose  in  action  for  a  particu- 
lar purpose,  and  the  law  presumes  that  every  person  knows  that  the 
legal  title  cannot  be  transferred  in  such  contracts. 

Ibe  case  is  stated  in  the  opinion  of  the  coart. 

£.  L.  Stanton  and  A.  8.  Worthington  for  eomplainant : 
It  is  claimed  in  the  answers  that  when  the  plaintiffs  had 
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left  these  certidcates,  indorsed  in  blank  by  the  respective 
payees,  with  Mandel,  or  his  brokers,  and  the  latter  bad  pat 
them  upon  the  market,  though  wrongfully,  those  who  pur- 
chased them  without  notice  took  them  firee  of  all  equities 
between  Mandel  and  the  complainants.    But  neither  the  Mid- 
dleton  National  Bank  nor  the  defendant  Morgan  has  ofiEered 
any  evidence  in  support  of  the  averments  of  the  answer  on. 
this  point,  and  as  to  them,  therefore,  the  defense  is  not  avail- 
able.   The  claim  of  the  defendants  is  in  effect  and  substam 
a  claim  that  these  certificates  were  negotiable.    But  the  onl; 
negotiable  instruments  known  to  our  law  are  promissory 
notes,  bills  of  exchange,  bank-notes,  checks,  and  bonds  pa^ 
able  to  bearer.    1  Am.  Lead.  Cases,  5th  ed.,  323-325  margf^   —    ^ 
nal,  and  cases  there  cited. 

As  to  all  other  choscs  in  action^  the  rule  is  that  the  assigu< 
takes  only  an  equitable  title ;  that  every  equitable  title  is  ii 
complete  on  its  face ;  and  that  an  assignee  takes  it  8abj< 
to  equities  between  antecedent  holders,  whether  he  has  noti< 
or  not.     Chew  vs.  Baniett,  12  S.  &  R.,  389 ;  Mangles  vs.  Dixi^- 
3  H.  L.  Cases,  702 ;   Vattier  vs.  Einiie,  7  Pet.,  271 ;  HaUet 
Collins^  10  How.,  185  ;  Boone  vs.  ChildSj  10  Pet,  210 ;  JfoJTf 
vs.  Tenth  National  Banky  55  Barb.,  59 ;  same  case,  46  N. 
325 ;  1  Smith's  Lead.  Cases,  notes  to  JUiller  vs.  Race. 

If  the  board  of  public  works  had  assumed  to  issue  th^^^ 
certificates  in  negotiable  form,  payable  to  bearer,  they  k  ^<^ 
no  power  to  do  so,  and  the  holder  even  of  such  certificat:^^ 
would  not  take  the  legal  title,  and  would  take  them  8ubj^>^^ 
to  equities.    Police  Jury  vs.  Britton^  15  Wall.,  566. 

The  auditor's  certificates  in  question  are  not  promised   to 
pay.    They  are  merely  statements  in  writing  of  the  amocio^ 
supposed  to  be  due  to  the  contractor  named  in  them  from  t^li^ 
board  of  public  works,  and  are  signed  by  the  auditor  or  boo*^' 
keeper  of  that  board.    But  there  are  many  cases  in  whicli 
the  assignees  of  instruments  much  more  commonly  knair^ 
and  in  more  general  use  than  the  auditor's  certificates  i>3. 
question,  and  bearing  a  greater  resemblance  to  negotiable 
promissory  notes  or  bills  of  exchange,  have  been  held  to  tak:^ 
them  subject  to  prior  equities  of  which  they  had  no  notice- 
Bank  vs.  R.  R.  Co.,  13  N.  Y.,  630-1;  Brickhead  vs.  Broum, 
Hill,  646;   Boardman  vs.  Hayne^  29  Iowa,  339;  Ruml 
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^/«>/)/e,  2  Cow.,  536;  1  Ain.  L3dd.  Oases,  5tli  ed.,  390-406 ; 
Tounglin  vs.  Kohlhms,  18  Md.,  14S,  22  Penn,  St.,  26;  Swan 
V8-  North  British  Australian  Co,,  7  Hur.  &  Nor.,  603,  aflQrmed 
on  api>eal,  32  Law  Jourual,  1863,  N.  S.,  Trinity  term,  May 
15;  Williams  vs.  Thompson,  16  Vesey,  jr.,  443 ;  Olyn  vs.  Baker ^ 
13  East,  509;  In  re  European  Bank,  5  Law  Reports,  Oh.  Ap., 
358;  Kleeman  vs.  Forsbie^  63  III.,  482 ;  Netv  Orleans  vs.  Stramsj 
25  La.  Ann.,  50;  Covel  vs.  Tradesman's  Bank,  1  Paige,  130. 
And  see  Bush  vs.  Lathrop,  22  N.  Y.,  535 ;  1  Am.  Lead.  Cases, 
^th  ed.,  399-406 ;  and  Cutis  vs.  Guild,  57  N.  Y.,  229. 

If  the  castom  were  admitted  to  have  existed,  as  alleged,  it 
'^ould  not  affect  this  case.  The  question  is  not  were  these 
^^rtificates  assignable,  but  were  they  negotiable!  It  does 
^*ot  follow,  because  certain  securities  are  common  "  articles  of 
traffic,"  that  an  assignee  of  them  takes  any  better  title  than 
^is  assignor.  See  1  Smith's  Lead.  Cases,  ed.  of  1872,  pp. 
^14,  815,  and  cases  cited. 

I^f  the  auditor's  certificates  in  question  were  not  negotiable 
^y  the  general  law,  they  cannot  be  shown  to  have  been  so  by 
^^stom.  See  note  to  Wiggles  worth  &  Dallisou,  1  Smith's 
^^U.  Cases,  ed.  of  1872,  part  2,  904  et  seq.;  Lehman  vs. 
^^^shallj  47  Ala.,  362;  Barnard  vs.  Kellogg,  10  Wall.,  391; 
■^^^nipson  vs.  Biggs^  6  Wall.,  679;  Vermilye  &  Co,  vs.  Adums 
^^t^t-ess  Co.j  21  Wall.,  138. 

^V",  A.  CooJc^  Walter  S.  Cox,  and  Enoch  Totien  for  defend- 


^r.  Justice   MacAbthub  delivered  the  opinion  of  the 

Ou  the  17th  day  of  January,  1874,  complainant  made  and 
^^livered  to  the  defendant,  Mandel,  its  promissory  note  for 
^^^  Bum  of  $4,181.50,  payable  three  months  from  that  date, 
^^^  at  the  same  time  delivered  to  said  Mandel,  as  collateral 
*^^Urity,  several  auditor's  certificates,  amounting  at  par  to 
* ^^,453.41.  The  complainant  was  a  contractor,  previously  to 
^^B  transaction,  in  putting  down  pavements  in  the  city  of 
^^BhingtoQ,  and  for  the  work  so  performed  received  from 
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the  late  board  of  public  works  certificates,  commonly  callei 
auditor's  certificates,  in  form  following : 


No. 


Office  of  Auditor  Board  Public  Works, 

Washingtany  D.  G. 
I  hereby  certify  that  I  have  this  day  audited  and  allows 
the  account  of for amounting  to 


1 
Auditon 

Complainant  also  received,  in  the  course  of  business,  otk. 
similar  certificates,  issued  by  the  board  to  other  persons  M 
work  done. 

About  the  26th  of  January,  1874,  complainant  gave  defen 
ants,  Aistrop  &  Dudley,  brokers,  its  promissory  note  i 
86,428.28,  payable  four  months  alter  that  date,  and  g£^ 
them  other  auditor's  certificates,  amounting  at  par  valua 
$16,070.70,  as  collateral  security.  Aistrop  &  Dudley  we 
agents  of  the  defendant  Mandel.  and  delivered  the  note  aj 
certificates  to  him.  All  these  certificates,  when  delivered 
Mandel  or  his  agents,  were  indorsed  in  blank  by  the  persoi 
or  firms  to  whom  they  were  issued.  Before  the  maturity  of  tl 
notes,  and  while  having  them  in  his  possession,  Mandel  a 
sumed  to  transfer  and  sell  the  certificates  to  other  person* 
who  are  made  parties  to  the  bill  in  this  case,  without  givio. 
them  notice  that  he  held  them  as  collateral  security.  They  a| 
pear  to  have  purchased  them  upon  the  faith  of  their  beioi 
indorsed  in  blank.  Mandel  has  absconded  with  the  proceeds 
and  is  now  insolvent.  The  board  of  public  works  has  beei 
abolished,  and  the  board  of  audit  has  been  created  by  act  a 
Congress.  It  is  their  duty  to  receive  auditor's  certificate^ 
and  issue  their  own  in  their  place,  and  these  latter  an 
exchangeable  for  3.65  bonds  of  the  District  of  Columbia 
Three  of  the  auditor's  certificates  have  been  presented  to  th( 
board  of  audit,  as  follows :  No.  4780,  for  $2,329.14,  by  th< 
defendant  John  C.  Mulford ;  No.  458,  for  $1,202.95,  b: 
defendant  The  Middleton  National  Bank ;  and  No.  147,  fo 
$1,603.97,  by  defendant  Francis  H.Morgan.  The  prayer  o 
the  bill  is  that  these  defendants  may  be  enjoined  iirom  con 
verting  the  board  of  audit  certificates  into  3.65  bonds. 
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There  is  bat  one  other  certificate  iuvolved  in  tlii8  suit, 
which  had  been  pat  in  possession  of  s^iid  Muudel  by  the 
complainant.  The  defendant  George  Follansbee  became 
the  holder  of  auditor's  certificate  No.  457,  for  «5,000;  and 
which  had  been  present^l  to  the  board  of  audit,  who  had 
allowed  their  own  certificate  therefor.  Afterward  Follansbee 
» entered  into  an  arrangement  with  the  defendant  Peter 
CampbeU,  who  agreed  to  obtain  3.65  bonds  for  said  certifi- 
cate, aud,  on  the  4th  day  of  December,  1874,  he  did  so ; 
Campbell  sold  the  bonds,  paid  the  proceeds  to  Follansbee, 
after  retaining  a  c6mmission.  Follansbee  claims  that  this 
transaction  was  an  absolute  sale  of  the  t^rtificate  to  Camp- 
^U  y  but  we  are  satisfied  by  the  testimony  that  Campbell 
was  simply  employed,  as  a  broker,  to  procure  the  bonds  and 
^U  them  npon  a  commission.  An  amicable  settlement  has 
b^u  made  of  all  the  certificates  except  the  four  which  are 
J^ere  referred  to. 

'A.s  showing  the  powers  of  the  late  board  of  public  works 
^^  the  time  these  certificates  were  issued,  the  following  sec- 
^Jon  of  ijJj^  organic  act  is  qhoted : 

**Seo.  37.  ATid  be  it  further  enacted^  That  there  shall  be  in 

^"®  District  of  Columbia  a  board  of  public  works,  to  consist 

y  the  governor,  who  shall  be  the  president  of  said  board; 

/^^  persons,  to  be  appointed  by  the  President  of  the  United 

^tat^  by  and  with  the  advice  and  consent  of  the  Senate, 

^'^Q  of  whom  shall  be  a  civil  engineer,  and  the  others  citizens 

1^^  residents  of  the  District,  having  the  qualifications  of  an 

^^ctor  therein  \  one  of  said  board  shall  be  a  citizen  and  resi- 

^^t  of  G^rgetown,  and  one  of  said  board  shall  be  a  citizen 

/^^  resident  of  the  county  outside  of  the  cities  of  Washing- 

I^*^  and  Georgetown.    They  shall  hold  oflSce  for  the  term  of 

l?^'^  years,  anless  sooner  removed  by  the  President  of  the 

^ited  States.    The  board  of  public  works  shall  have  entire 

^^tiol  of  and  make  all  regulations  which  they  shall  deem 

^^^^asary  for  keeping  in  repair  the  streets,  avenues,  alleys, 

r^^    sewers  of  the  city,  and  all  other  works  which  may  be 

^^^^'Oated  to  their  charge  by  the  legislative  assembly  or  Con- 

They  shall  disburse  npon  their  warrant  all  moneys  appro- 

by  the  United  States,  or  the  District  of  Columbia,  or 

^^llected  from  property  holders,  in  pursuance  of  law,  for  the 
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improvement  of  streets,  avfenues,  alleys,  and  sewerd,  and 
roads  and  bridges,  and  shall  assess,  in  such  manner  as  shall 
be  prescribed  by  law,  upon  the  property  adjoining  and  to  be 
specially  benefited  by  the  improvements  aathorized  by  \ti% 
and  made  by  them,  a  reasonable  proportion  of  the  cost  of  th« 
improvement,  not  exceeding  one-third  of  such  cost,  wbici 
sum  shall  be  collected  as  all  other  taxes  are  collected.  The^ 
shall  make  all  necessary  regulations  respecting  the  construe 
tion  of  private  buildings  in  the  District  of  Columbia,  subjec 
to  the  supervision  of  the  legislative  assembly.  All  contract 
made  by  the  said  board  of  public  works  shall  be  in  writin  ^ 
and  shall  be  signed  by  the  parties  making  the  same,  and. 
copy  thereof  shall  be  filed  in  the  office  of  the  secretary  of  tX 
District;  and  said  board  of  public  works  shall  have  x 
power  to  make  contracts  to  bind  said  District  to  the  paymei 
of  any  sums  of  money  except  in  pursuance  of  appropriatioi 
made  by  law,  and  not  until  such  appropriations  shall  hsL^ 
been  made.  All  contracts  mtule  by  said  board  in  whic 
any  member  of  said  board  shall  be  personally  intereste 
shall  be  void,  and  no  payment  shall  be  made  thereon  h 
by  said  District  or  any  officers  thereof.  On  or  befbre  th 
first  Monday  of  November  of  each  year,  they  shall  submit  t4 
each  branch  of  the  legislative  assembly  a  report  of  theiJ 
transactions  during  the  preceding  year,  and  also  funiist: 
duplicates  of  the  same  to  the  governor,  to  be  by  him  lai<3 
before  the  President  of  the  United  States  for  transmission 
to  the  two  houses  of  Congress ;  and  shall  be  paid  the  sum  o^ 
two  thousand  five  hundred  dollars  each  annually." 

The  board  of  audit  is  created  by  the  6th  section  of  tb^ 
act  of  Congress  of  1874,  chap.  337,  which  provides,  among  it^ 
other  provisions,  as  follows: 

<'It  shall  be  the  duty  of  the  First  Comptroller  and  the  Second 
Comptroller  of  the  Treasury  of  the  United  States,  who  ar^ 
hereby  constituted  a  board  of  audit,  to  examine  and  audi^ 
•for  settlement  all  the  unfunded  or  floating  debt  of  the  Difi^ 
trict  of  Columbia  and  of  the  board  of  public  works  heieia 
after  specified,  namely :  First,  the  debts  evidenced  by  sewer* 
certificates ;  secondly,  the  debt  purporting  to  be  evidenceC 
and  ascertained  by  certificates  of  the  auditor  of  the  board  or 
public  works.^    And  by  the  7th  section  it  is  declared  that  i  '^ 
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»hall  be  the  daty  of  the  BinkiDg-fond  commissioners  to  caase 
i>ouds  of  the  District  of  Columbia  to  be  prepared  in  sams  of 
&fty  and  five  hundred  dollars,  payable  fifty  years  after  date, 
t>eariugiaterestat  the  rate  of  three  and  sixty -five  hundredths 
per  centum  per  annum,  payable  semiannually,  and  to  ex- 
change said  bonds  at  par  for  like  sums  of  any  class  of  in- 
debtedness in  the  preceding  section  of  that  act  named. 

The  board  of  public  works  has  been  abolished,  and  the 
board  of  audit  created  in  lieu  thereof  to  receive  auditor^s  cer- 
tificates and  issue  their  own,  which,  by  reason  of  the  legisla- 
tion just  mentioned,  are  exchangeable  for  the  bonds  of  the 
<^innii8SLoners  of  the  sinking-fund.  The  main  object  of  the 
hill  i8  to  enjoin  this  conversion  of  the  certificates  in  suit,  the 
t^mplainant  averring  his  willingness  to  pay  the  amount  due 
upou  the  notes,  to  secure  which  such  certificates  were  placed 
^  the  hands  of  the  defendant  Mandel. 

The  defendants,  who  are  holders  of  the  certificates,  claim 
^bat  they  have  been  transferred  to  them  in  the  usual  manner 
^f  business  for  valuable  consideration,  and  without  any  notice 
^r  knowledge  that  complainant  had  any  interest  therein. 

^Ve  have  referred  to  the  act  of  Congress  creating  the  board 

^  Public  works  for  the  purpose  of  showing  the  nature  and 

^tent  of  its  authority  to  bind  the  District  by  its  agreement. 

U  contracts  made  by  the  board  were  required  to  be  in  writ- 

Sy  and  signed  by  the  parties  making  them,  and  a  copy  was 

.be  filed  in  the  office  of  the  secretary  of  the  District,  and 

^5^  were  in  express  terms  deprived  of  the  power  to  make 

^tracts  binding  upon  tbe  district  for  the  payment  of  any 

^a  of  money  except  in  pursuance  of  appropriations  made 

law.    It  is,  therefore,  very  clear  that  they  had  no  such 

ver  as  would  authorize  them  to  enter  into  contracts,  which 

lid  be  obligations  upon  the  District,  of  a  negotiable  char- 

^r,  signed  by  no  one  but  an  auditor,  and  which  could  pass 

gal  title  from  hand  to  hand  by  mere  delivery  or  indorse- 

^t.    Indeed,  the  board  of  public  works  have  never  under- 

ui  to  issue  bonds,  or  instruments  of  this  description, 

ugh  the  agency  of  an  auditor.    There  are  no  words  of 

itiability,  such  as  are  usual  in  commercial  paper,  con- 

m1  in  these  certificates,  and  there  is  no  reason  to  suppose 

they  were  ever  intended  to  be  negotiable,  or  to  have 
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any  advantages  beyond  a  mere  statement  of  indebtedness, 
or  that  so  mnch  work  had  been  performed  by  the  party  to 
whom  they  were  issued.  We  are  relieved  from  the  inqairy 
which  wonld  have  been  i)ertinent  had  these  instrameots  con- 
tained the  operative  words  of  transferability  indispensabh 
to  all  negotiable  paper.  They  are,  thereforei  to  be  treat 
as  mere  chosen  in  action^  and  the  holder  must  take  them  sub 
ject  to  the  rights  or  equities  of  other  parties. 

In  case  the  notes  secured  by  the  deposit  of  these  certificate 
had  not  been  paid  at  maturity,  the  defendant  Mandel  had 
right  to  sell  them  and  apply  the  proceeds  to  the  amount  di 
upon  the  notes,  and  return  the  balance,  if  any  thing  remaine«==3  , 
to  complainant.    This  was  the  only  right  or  interest  he 
and  he  could  transfer  no  other  or  greater  interest  to  oth 
parties. 

We  are  not  really  presented  with  the  question  whether  t^ft^e 
board  of  public  works  were  invested  with  authority  to  is&mse 
these  auditor's  certificates,  and  to  make  them  negotiable,  amd 
as  such,  unimpeachable  in  the  hands  oi  bona  fide  purchase  ins. 
It  is  sufiicient  that  there  has  been  no  such  exercise  of  pon  ^r, 
and  no  such  instruments  upon  which  that  question  ooiiftlc] 
arise  are  before  us  in  the  case  at    bar.    The  certificates 
were  used  as  a  mere  matter  of  detail  and  administration   in 
carrying  out  the  multifarious  duties  confided  to  the  board  (or 
the  accommodation  of  contractors.    They  created  no  oblige* 
tion  on  the  part  of  the  District  government,  further  thaa  ib 
mere  statement  of  work  i>erformed,  without  any  promise  t^> 
jmy  in  money,  and  without  any  day  or  time  of  payment  bein^ 
fixed.    They  i)ossess  no  attribute  which  can  bring  tbec^^ 
within  the  rules  which  regulate  negotiable  securities.    It  wa 
only  by  an  act  of  Congress,  passed  subsequently,  abolisbioi 
the  District  government,  that  these  certificates  received  legi» 
lative  sanction,  and  it  was  then  declared  that  the  board  of  aa 
dit  might  examine  them  tor  settlement,  and  issue  certificate^^^ 
of  their  own  in  their  place.    But  this  provision  cannot  be 
construed  as  to  change  these  instraments  so  as  to  make  thei 
transferable  by  delivery  or  indorsement,  and  thus  to  mak( 
them  unimpeachable  in  the  hands  of  any  one  who  had 
viously  purchased  them.    The  cases  cited  in  oomp1ainant'« 
brief  clearly  establish  the  principles  upon  which  these  obser- 
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nations  are  foanded,  and  oo  further  citation  of  authorities  is 
deemed  necessary. 

The  answer  of  one  of  the  defendants,  and  the  argument  of 
connsel  at  the  bearing,  assert  that  these  certificates  are  trans- 
ferable by  indorsement,  so  as  to  pa«s  the  legal  interest  to  an 
assigrnee  by  the  local  custom  of  the  city  of  Washington.    It 
is  a  maxim  of  law  that  negotiable  instruments  must  be  pay- 
able to  order  or  bearer.    The  usage  proposed  to  be  shown  in 
this  case  is  therefore  in  opposition  to  a  clear  and  well-settled 
principle  of  law ;  and  it  has  been  many  times  decided  that  a 
custom  cannot  be  allowed  to  have  this  effect.    In  Barnwell 
^s-   Kdloggj  10  Wall.,  383,  this  question  was  discussed  at 
length,  and  the  authorities  reviewed ;  the  court  there  say  : 
*'  Whatever  tends  to  unsettle  the  law,  and  make  it  different 
iQ  the  different  communities  into  which  the  State  is  divided, 
leads  to  mischievous  consequences,   embarasses   trade,  is 
^Srainst  public  policy.    If,  therefore,  on  a  given  state  of  facts, 
the  rights  and  liabilities  of  the  parties  to  a  contract  are  fixed 
^y  the  general  principles  of  the  common  law,  they  cannot  be 
<^hanged  by  any  local  custom  of  the  place  where  the  contract 
^^  made.''    The  latest  expression  of  the  Supreme  Court  on 
**^is   subject  is  in  Vermilye  vs.  Adams  Express  Co.j  21  Wall., 
^^^j  ^berethejnsticedeliveringthe  opinion  observes:  "Bank- 
^'^    brokers,  and  others  cannot,  as  was  attempted  in  this 
^^^^^>  establish  by  proof  of  usage  or  custom,  in  dealing  in  such 
^^Per  which,  in  their  own  interest,  contravenes  the  established 
^^mtnercial  law.    If  they  have  been  in  the  habit  of  disre- 
^^^tting  that  law,  this  does  not  relieve  them  from  the  conse- 
^'^etices  nor  establish  a  different  law." 

^I^e  certificates  are  not  transferable  by  indorsement,  so  as 

-^  oonvey  a  legal  interest  to  the  indorsee,  and  are  not,  there- 

^^^  within  the  rule  which  regulates  negotiable  instruments. 

^fae  law  has  established  that  the  absolute  property  of  these 

^^ti^hers  cannot  be  transferred,  and  no  evidence  of  usage 

be  received  to  subvert  this  rule  of  law.    In  Talty  vs. 

■'Redman'*  Trust  Co..l  MacA.,622,we  decided  that  a  voucher 

.  "^  '^iie  late  corporation  of  Washington  was  not  a  commercial 

^^t^Tument;  but  where  it  had  been  indorsed  by  the  owner, 

_^^  had  been  used  as  a  security  to  raise  money,  he  could  not 

xitain  replevin  to  recover  the  voucher  from  an  innocent 
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bona  fide  holder,  without  teudering  the  amount  before  su 
brought.  We  have  no  doubt  that  the  court  would  be  jatM 
fied  in  regarding  the  fact  that  paper  of  this  description  is  e 
tensively  used  in  this  community  to  enable  parties  to  borro 
money,  and  would  protect  the  holder  in  its  possession  ai 
control  until  the  borrowers  had  refunded  the  amount  a 
vanced.  Consequently,  if  the  indorser  comes  into  a  court 
equity  asking  for  the  restitution  of  the  certificate  from  i 
honest  purchaser,  he  must  make  a  tender  or  offer  to  retn: 
the  amount  he  has  borrowed  upon  the  security.  And  that 
precisely  what  the  complainant  offers  to  do  in  the  present  su 
The  arrangement  under  which  the  certificates  were  deliver 
to  Mandel  as  collateral  security  cannot  be  affected  by  a 
alleged  custom ;  and  we  cannot  protect  the  holders  furtl 
than  to  require  the  amount  borrowed  to  be  brought  intocoi 
for  their  benefit. 

These  views  also  dispose  of  the  only  remaining  ground 
defense,  namely:  that  the  complainant  is  estopped  fr« 
disputing  the  right  of  the  assignee  after  having  indorsed  t 
certificate  to  Mandel.  It  is  contended  that  the  indorseoK 
of  their  name  in  blank  evinced  an  intention  on  the  part 
the  complainant  that  Mandel  might  pass  the  certificates  fr 
from  all  equities  to  a  bona  fide  purchaser.  As  applicable 
this  question,  we  cite  from  the  written  opinion  of  Justi< 
W YLiE,  who.  tried  the  case  at  the  special  term.     He  says : 

<^  To  maintain  the  estoppel  claimed  in  this  case  would  be  ai 
just  to  the  complainant,  which  also  must  be  presumed  i 
have  acted  upon  a  knowledge  of  the  law  for  its  protection  { 
the  time  it  indorsed  and  delivered  the  certificates  to  be  hel 
as  security  for  payment  of  its  notes.  It  was  aware  that  il 
indorsement  was  simply  the  transfer  of  a  chose  in  action  fc 
a  particular  purpose,  and  that  it  was  secure,  therefor* 
against  any  fraud  in  the  disposition  of  the  instruments  wbic 
might  be  attempted  on  the  part  of  the  pledgees  of  the  pape 

<^  The  presumption  which  holds  every  perspn  to  a  knowled| 
of  the  legal  effect  of  his  own  acts  in  the  present  case  op€ 
ates  to  protect  the  complainant,  while  it  casts  the  loss  up( 
the  other  party,  whose  negligence  has  been  the  consequent 
of  his  own  ignorance  of  the  law. 

*•  To  sustain  estoppel  against  the  plaintiff  in  this  case,  thei 
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fore,  would  be  to  postpone  that  party,  all  of  whose  acts  were 

bona  fide  aad  obedient  to  the  law^  and  to  prefer  the  other 

party,  whose  acts  were  done  either  in  ignorance  of  the  law 

which  they  were  bound  to  know,  or  were  neglectfnl  of  its  re- 

qoiremeDts." 

CoDcnrring  in  these  views,  we  hold  that  the  prayer  of  the 
bill  must  be  allowed,  except  as  to  the  defendant  Milford,  who 
parchased  after  inquiries  had  been  made  of  Ballard,  who  as- 
sored  him  that  the  certificate  was  all  right.  We  think  the 
complainant  is  now  estopped  from  denying  his  title.  The  bill 
with  regard  to  Milford  must  be  dismissed.  The  defendant 
George  Follansbee,  shonld  be  held  chargeable  as  the  holder  of 
certificate  457,  and  a  decree  may  be  prepared  in  conformity 
with  these  directions. 
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CORNELIA  AUSTIN  vs.  REGINALD  FBNDALL,  E5 

ECUTOR    OF  THE    WILL    OF   WALTER    LEN02 

DECEASED,   ANGELICA    SIMPSON,  AND   PHILS 

FRIDLEY. 

In  Equity,— No.  4008. 

Where  a  conveyance  of  real  estate  is  properly  ezecated  and  deliTcredL 
the  grantee,  and  is  afterward  handed  to  the  grantor  to  be  pat  on  c- 
ord,  bnt  the  latter  dies  without  recording  it,  leaving  a  will  in  wh. : 
he  makes  specific  devises  of  all  his  property,  bat  makes  no  mentioia 
the  real  estate  claimed  by  the  grantee :  Held,  that  it  is  a  compl' 
and  valid  deed,  althongh  it  be  found  after  the  death  of  the  grantor, 
his  executors,  among  his  other  papers. 

STATEMENT  OF  THE  CASE. 

The  complainaDt  brings  this  action  to  compel  the  sarr4 
der  to  her  of  an:  unrecorded  deed  of  real  estate  sitnate  in  t: 
city  of  Washington.  A  brief  statement  will  show  the  ma 
rial  point  in  the  case.  Walter  Lenox,  deceased,  dnring  1 
life-time  being  seized  of  said  real  property,  on  the  2l8t  day 
Jaly,  1873,  executed  and  delivered  to  complainant  a  deed 
fee-simple  for  the  same,  which  she  neglected  to  record  i 
some  time.  That  said  Lenox  called  upon  her,  and  suggest 
the  necessity  of  having  it  recorded.  She  thereupon  deliven 
it  to  him  for  the  purpose  of  having,  him  put  it  on  record 
the  proper  office.  That  he  soon  afterward  departed  this  H 
without  having  recorded  it,  and  his  executor  afterward  fonn 
the  deed  among  the  pai)ers  of  his  testator.  The  executor  n 
fuses  to  deliver  it  up  to  complainant.  The  defendant  Mr 
Simpson  is  the  heir-at-law  of  said  Walter  Lenox,  deceasec 
It  appears  also  that  the  will  of  the  deceased  was  made  afle 
the  execution  and  delivery  of  the  deed  to  complainant,  an 
after  the  same  had  been  handed  to  him  to  be  recorded,  aa 
that  in  said  will  he  makes  specific  devises  of  all  bis  property 
and  there  is  no  mention  made  of  the  property  conveyed  b* 
the  deed  claimed  by  plaintiff.  The  court  were  of  opiniiy 
that  these  facts  were  sustained  by  the  pleadings  and  prool 
in  the  case,  and  they  therefore  ordered  and  adjudged  tha 
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the  said  deed  of  coDveyance  was  valid  and  effectnal  in  law, 
and  that  it  should  be  delivered  to  complainaut  to  be  recorded, 
and  that  she  have  immediate  possession  of  the  said  land  and 
premises. 

L,  O.  Eine  for  complainant. 

Baifibridge  H.  Webb  for  defendant  Simpson. 
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PETER  McNAMARA  YS.  JOHN  R.  CONDON,  WM.  I 

WARD,  AND   JOHN  ENNI8. 

In  Equity. — No.  4113. 

I.  When  a  new  note  has  been  substituted  for  one  of  five  secured  by  a  dee 

of  trust  on  real  estate  upon  an  agreement  that  it  is  to  take  the  plai 
of  the  original  in  all  respects,  and  that  it  is  to  be  entitled  to  all  tt 
benefits  of  the  trust-deed  the  same  as  the  original  note ;  it  is  he! 
that  the  cestui  que  trust  may  enforce  his  rights  on  the  sabstitated  not 
the  same  as  on  the  other. 

II.  A  sum  of  money  paid  for  the  extension  and  renewid  of  a  note  wi 

not  be  appropriated  by  the  court  to  the  payment  of  the  indebtedoee 
where  the  bill  of  the  complainant  docs  not  show  a  case  of  nsai 
upon  which  relief  is  prayed. 

STATEMENT  OF  THE  CASE. 

This  cause  comes  here  on  an  appeal  by  the  complainai 
from  a  decree  dismissing  his  bill. 

The  complainant,  in  November,  1870,  made  and  deliver€ 
to  the  defendant  Condon  five  promissory  notes,  each  fS 
the  sam  of  $1,800,  payable  in  one,  two,  three,  foar,  and  fl^ 
years  after  date,  and  secared  the  payment  thereof  by  dei 
of  trust  upon  real  estate  situate  in  the  city  of  Washingto 
The  defendantis  Ward  and  Ennis  were  the  trustees  named 
the  deed.  The  first  and  second  notes  of  the  series  we 
paid  by  plaintiflF  at  maturity.  On  or  about  the  12th  day 
February,  1874,  a  payment  of  $1,000  was  made  on  the  thi 
note,  which  was  indorsed  on  the  back  thereof.  On  the  24^ 
of  March,  1874,  complainant  asked  the  defendant  Oondi 
to  return  the  $1,000  and  extend  the  payment  of  said  thi. 
note  until  the  fourth  should  become  due,  and  agreed  to*aU^ 
him  $300  for  such  return  and  extension.  The  defendant  Go 
don  agreed  to  this,  and  gave  the  complainant  $700,  retainii 
the  $300  so  stipulated  for.  At  the  time  of  this  last  agreem^' 
a  new  note  for  $1,800  was  drawn  as  of  date  November 
1870,  and  it  was  in  all  respects  like  the  third  of  said  seric 
of  notes,  and  was  to  be  substituted  therefor;  and  it  was  fti 
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ther  agreed  that  such  new  or  substituted  note  should  take 
the  place  of  the  other,  and  should  be  considered  secured 
cinder  the  trust-deed  the  same  as  the  original  note.  The 
new  note  was  given  for  the  reason  that  the  original  one  had 
the  $1,000  indorsed,  which  had  to  be  erased,  as  the  money 
^as  returned  to  complainant.  Instead  of  erasing  the  in- 
dorsement, a  new  note  was  written,  to  take  the  place  of  the 
old  one.  On  the  1st  of  November,  1874,  the  third  and  fourth 
notes  matured,  and,  nothing  being  paid  on  either  of  them, 
the  defendant  Condon  ordered  the  property  to  be  sold  ac- 
cording to  the  provisions  of  the  deed  of  trust.  The  trustees 
advertised  the  property  for  sale  and  the  complainant,  uiK)n  fil- 
ing his  bill,  obtained  a  prelimfnary  order  to  restrain  such  sale ; 
^^d  at  the  final  hearing  of  the  cause,  at  the  June  special 
^I'na,  1875,  a  decree  was  passed  dismissing  complainant's 
^yi  with  costs,  from  which  decree  this  appeal  was  taken. 

-Cr.  O.  Sine  for  complainant : 

^Bt.  The  plaintifif  should  have  been  credited  with  the  $300 
l^^id  to  the  defendant  Condon  at  Riggs  &  Co.'s  Bank,  28th 
^f  March,  1874. 

2d.  This  $300  plaintifif  treats  as  a  payment  on  account. 
I^efeudant  Condon  says  that  it  was  given  in  consideration  of 
forbearance  on  the  third  note  until  the  fourth  fell  due,Novem- 
oer  1,  1874,  On  his  (defendant's)  statement  it  was  usury, 
^nd  plaintifif  is  entitled  to  the  same  advantage  of  it  as 
though  he  had  specially  pleaded  the  retention  of  said  $300 
^  tisury  instead  of  as  a  payment. 

-A.  (?.  Riddle  for  defendants  : 

It  is  made  to  apx>ear  that  every  allegation  of  the  plaintififs 
^^W  is  disproved  directly.  That  every  statement  of  the 
^^fendant's  answer  is  fully  sustained,  and  as  alleged. 

Tlie  plaintifif  now  abandons  his  claim  to  the  $475  which, 
^^  bis  bill  he  says  he  paid  on  the  fourth  note,  or  the  $350  or 
^76  which,  in  his  deposition,  he  swears  he  paid,  with  such 
P^rticalarity  of  time,  place,  and  amount.  He  borrowed  $700 
^^  the  28th  of  March,  1874,  and  was  to  pay  $1,000  there- 
^^t  on  the  Ist  of  November  following.    Bis  only  claim  now 
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is,  that  he  should  be  allowed  ou  this  indebtedness  this 
that  the  third,  or  renewed,  note  for  $1,800  actually  wi 
given  for  bat  $1,500,  and  that  $300  shoald  be  deducted  fro 
this  note.    He  makes  no  sach  case  as  this.    He  does  n^ 
allege,  or  in  any  way  show,  that  any  part  of  this  appar^ 
debt  was  for  excess  of  interest,  or  a  porchase-prioe  for  ti 
or  forbearance,  and  can  have  no  such  reliefl    The  decree 
the  court  below  was  in  every  respect  in  accord  with  the 
and  facts  of  the  case,  and  must  be  affirmed. 

By  the  Court  : 

We  think  the  decree  below  was  right.    It  is  quite  cleoir 
from  the  testimony  that  the  new  note  was,  by  agreement;  of 
the  parties,  to  be  substituted  in  place  of  the  third  note  of  the 
series,  and  was  to  be  entitled,  in  all  respects,  to  the  security 
and  benefit  of  the  deed  of  trust,  as  against  the  principal 
debtor,  McNamara.    The  three  hundred  dollars  retained  by 
Condon  cannot  be  treated  as  a  payment.    The  purpose  for 
which  it  was  allowed  might  have  constituted  usury  and  noth- 
ing else.    There  is  no  case  made  which  would  justify  tbe 
court  in  granting  any  relief  on  that  ground. 

The  decree  below  must  be  affirmed. 

Cartter,  Oh,  J.,  and  Olin,  J.,  dissented  on  tbe  last  point, 
holding  that  the  $300  retained  by  Condon  should  be  appro- 
priated toward  the  payment  of  the  amount  due. 
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the  holder  of  a  promissory  note,  secured  by  deed  of  trast.  The 
'tirutee  in  said  deed  having  died,  the  grantor  filed  a  bill  in  this  court, 
&Ilegiiig  that  the  note  had  been  fully  paid  and  satisfied,  and  praying 
to  have  a  new  trustee  appointed  for  the  purpose  of  releasing  the  in- 
oumbrance.  8.  filed  his  answer,  admitting  the  allegations  of  the  bill 
to  be  true ;  and  thereupon  a  trustee  was  appointed,  with  directions  to 
execute  a  release.  Subsequent  to  the  filing  of  such  answer,  the 
grantor  executed  another  trust-deed  to  secure  a  new  loan.  The 
Sjantees  in  the  last  deed  had  no  notice  or  knowledge  that  such  an- 
awer  had  been  procured  by  fraud :  Held,  that  S.  was  estopped  by 
aiich  answer  and  release,  even  although  the  same  had  been  fraudu- 
lently obtained,  from  setting  up  any  claim  as  against  the  grantees  iu 
tlie  last-mentioned  deed  of  trust. 

STATEMENT  OP  THE  CASE. 

One  Mayhew,  the  owner  of  lot  50,  in  square  204,  in  Wash- 
m  City,  D.  C,  executed  a  deed  of  trust  thereon,  to  se- 
a  debt  to  the  Connecticut  General  Life-Insurance  Corn- 
ell y.  He  afterward  executed  another  deed  of  trust  to  Daniel 
-  Saton,  to  secure  a  note  for  $1,000,  payable  to  the  order  of 
^p  defendant,  Bigelow ;  this  note  was  purchased  by  the 
^intiff  after  maturity  for  $950.  The  lot  subsequently  be- 
ame  the  property  of  Bigelow. 

On  the  16th  day  of  June,  1873,  Bigelow  filed  a  bill  on  the 

^^ity  side  of  this  court  against  the  plaintiff  and  others^ 

^Uegiog,  among  other  things,  that  said  note  passed  into  the 

^^tids  of  the  plaintiff,  who  was  then  the  holder  thereof;  that 

^^  had  been  fully  paid  and  satisfied ;  that,  subsequent  to  the 

vocation  and  delivery  of  the  trust-deed  given  to  secure  it, 

the  trustee  had  died ;  and  that,  for  the  purpose  of  obtaining 

arelea8e,it  was  necessary  to  have  a  new  trustee  appointed  by 

the  court.    On  the  7th  day  of  July,  1873,  the  plaintiff  filed 

liis  answer,  admitting  the  allegations  of  the  bill  to  be  true, 

and  on  the  14th  day  of  Octol>er,  1873,  a  decree  was  passed 

appointing  Mr.  T.  A.  Lambert  trustee  in  the  place  and  stead 

of  Eaton,  with  directions  to  execute  a  release  as  prayed. 

On  the  28th  day  of  July,  1873,  George  Alattingly,  one  of 
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the  defendaDts,  loaued  Bigelow  $2,0U0,  for  which  he  gave  hii 
note,  and,  to  secure  its  payment,  he,  on  the  same  day,  execatec 
and  delivered  a  deed  of  trust  on  said  lot ;  the  trustdeed  wat 
recorded  July  31, 1873.  This  loan  was  made  upon  the  repre 
sentations  of  Bigelow  that  the  only  incumbr  ance  then  exist 
ing  on  the  property  was  the  debt  to  said  insurance  company 
and  upon  a  certificate  of  title  to  that  effect  this  (2,000  noU 
afterward  passed  into  the  hands  of  the  defendants,  Hita 
Warner,  and  Edwards,  by  voluntary  assignment  from  Ma^ 
tingly,  for  the  benefit  of  his  creditors,  and  has  not  been  pai^ 

By  a  decree  passed  in  this  court  February  5, 1874,  in 
cause  between  the  said  Jonathan  O.  Bigelow,  complainac^ 
and  the  Connecticut  General  Life-Insurance  Company,  et 
defendants,  the  said  Life-Insurance  Company  being  the  hoi 
of  the  promissory  notes  secured  by  the  first  deed  of  trust  < 
said  property,  the  said  lot  was  directed  to  be  sold,  and  t:l 
residue  of  the  proceeds,  after  discharging  the  indebtedn^ 
secured  by  said  first  deed  of  trust,  to  be  applied  in  satisfy 
tion  of  the  notes  secured  subsequently  thereto.  The  amoa  '• 
of  the  proceeds  of  said  sale,  as  reported  by  the  trustees  c» 
pointed  to  sell,  were  $5,775 ;  the  net  proceeds  of  said  80.^ 
as  found  by  the  auditor,  $5,402.26 ;  and  the  indebteda^ 
secured  by  said  first  deed  of  trust,  with  interest,  was  $4,967.^ 
leaving  a  residue  of  $434,85,  which  the  auditor,  in  his  repo 
upon  the  distribution  of  the  proceeds  of  sale,  has  awarded  i 
the  assignees  of  George  Mattingly. 

The  plaintiff,  Staats,  appeared  before  the  auditor  Hrii 
claimed  this  balance,  on  the  ground  that  Bigelow  had  fraadc 
iently  procured  his  answer  admitting  the  payment  of  tii< 
note  held  by  him,  and  that  only  a  portion  of  it  had  been  paid 
leaving  $557.11  still  due.  The  auditor,  however,  distributed 
said  balance  to  Mattingly's  assignees,  it  having  been  prov^ 
that  Mattingly  knew  nothing  of  the  fraud  claimed  by  Staats 
to  have  been  perpetrated  on  him  by  Bigelow  when  Mattingly 
made  said  loan,  and,  moreover,  the  decree  for  a  release  was  if 
full  force. 

By  stipulation,  it  was  agreed  that  the  confirmation  of  ther 
auditor's  report  on  the  distribution  of  this  balance  shoold 
await  the  result  of  the  present  suit,  which  has  been  instituted 
by  Staats  to  vacate  the  decree  directing  the  release  as  afore- 
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said,  aod  to  restore  to  him  bia  rights  under  the  trust-deed 
executed  by  Mayhew  to  Eaton. 

It  appearing  at  the  bearing  of  this  canse  before  Mr.  Jus- 
tice Wylie,  holding  the  special  term,  that  the  answer  of 
Staats,  admitting  the  payment  of  the  $1,000  note  held 
by  him,  was  filed  on  the  7th  day  of  July,  1873 ;  that  the 
loan  to  Bigelow  by  Mattingly  was  made  subsequent  to  the 
filing  of  said  answer,  without  knowledge  of  the  fraud  by 
Bigelow,  now  set  up  by  Staats,  a  decree  was  passed  confirm- 
ing the  auditor's  report,  which  was  adverse  to  the  plaintiff's 
claim  to  said  fund.    From  this  decree  the  plaintiff  appealed. 

I^mhert  &  Darlington^  for  complainants,  submitted  the 
following  points  and  authorities : 

THE  DECREE. 

-A.  deecee  in  equity  does  not  per  #c,  without  any  further  act 
P^Jrtbrmed,  divest  a  title  at  law.  Proctor  vs.  Ferebee,  1  Ired. 
®Q'  Ca.,  146  ;  Lessee  of  Shepherd  vs.  Commissioners  of  Boss 
*^^>«^*y,  7  Ohio,  273  5  Wallis's  Heirs  vs.  Wilson's  Heirs,  34  Miss., 
^7-  Henee,  the  decree  of  October  14, 1873,  not  divesting 
^be  title  in  his  trustee,  complainant^s  security  remains  at  law. 

THE  ANSWER. 

^^t.  The  onm  prohandi  rests  upon  the  party  claiming  to 
^ave  been  misled.  Starkie  on  Bv.,  Ij^,  589,  590 ;  Green,  on 
*'^*»  8ec.  74,  et  passim. 

^.  In  order  to  postpone  a  prior  incumbrancer  upon  a 
<inarge  of  misleading,  fraud  must  be  shown,  or  such  gross 
^^ligence  as  amounts  to  a  fraudulent  intent.  Case  of  the 
■''^^tched  House  Tavern,  Peter  vs.  Russell,  Eq.  Ca.  Ab.,  321, 
^^  2  Vern.,  726 ;  Beckett  vs.  Cordley,  1  Bro.  C.  C,  353 ,  Evans 
^  ^icknell,  6  Ves.,  jr.,  190;  Bamett  vs.  Weston,  12  Ves.,  jr., 
^^;  Tourle  vs.  Rand  et  al.,  2  Bro.  C.  C,  650,  note  1;  1 
*oubl.  Eq.,  Bk.  1,  §  4,  note  n  ;  Berry  vs.  Mutual  Life  Insurance 
^^pany,  2  Johns.  Ch.,  608,  610;  Adams's  Equity,  150. 

^.  Courts  of  equity  never  postpone  upon  a  charge  of  mis- 

^^^ing,  unless  the  party  charged  was  conusant  of  the  treaty 

^^  ^hich  the  fraud  was  practiced.    Beckett  vs.  Cordley,  1  Bro. 

^'  C.,  357;  nbottson  vs.  Rhodes,  2  Vern.,  555;  1  Fonbl.  Eq., 
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James  S.  Edwards  for  defendant : 

Staats,  having  filed  his  answer,  solemnly  and  publicly 
mitting  over  his  own  signature  that  the  note  held  by  him  ha< 
been  fully  paid  and  satisfied  prior  to  the  loan  made  b^ — 
Mattingly,  is  now  estopped  from  .setting  up  any  claim 
against  Mattingly  or  his  assignees,  who  are  the  bona  fii 
holders  of  said  $2,000  note  for  value  without  notice,  and  ei 
tirely  ignorant  of  the  fraud  alleged  to  have  been  perpetrate=^ 
by  Bigelow  in  procuring  Staats's  answer.  It  requires  crs^  o 
citation  of  authorities  to  sustain  this  well-known  principle  —  m( 
law.  The  decree  of  the  justice  holding  the  special  tei 
should  be  affirmed  with  costs. 

By  the  Couet  : 

After  having  made  a  judicial  record  that  his  indebtedn< 
had  been  fully  paid,  and  that  he  had  no  further  right  of 
cumbrance  upon  the  property,  Staats  is  estopped  from  settL  zKZftg 
up  a  claim  of  prior  title  against  a  bona  fide  subsequent  inci 
brancer.    If  the  fraudulent  means  by  which  he  was  indui 
to  release  the  trust-deed  under  which  he  claimed  were  kno^^^n 
to  Mattingly,  he  should  have  averred  and  proved  it    ]^S  «t 
there  is  no  attempt  of  the  kind.    Indeed,  it  is  admitted  t-^B=ft  dt 
Mattingly  had  no  notice  of  the  fraud  practiced  upon  Stacm.t>8; 
he  is  therefore  in  the  position  of  an  innocent  purchaser,  s&nd 
the  decree  in  favor  of  his  assignees  must  be  affirmed. 
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THE  SECOND  NATIONAL  BANK  OP  LEAVENWORTH 
Vs.  SAMUEL  8.  SMOOT,  SAM  DEL  C.  POMEROY,  AND 
EHUD  N.  DARLING. 

At  Law.— No.  12432. 

'^  'A.  promissory  note  actaally  mode  and  sifpied  in  the  city  of  Washington, 
bat  dated  at  Leavenworth,  in  the  State  of  Kansas,  and  sent  to  the 
Second  National  Bank  of  Leavenworth,  and  by  it  discounted,  is  to  be 
governed  as  respects  a  question  of  usury  by  the  laws  of  Kansas. 

To  take  out  interest  in  advance  on  discounting  a  note  by  a  bank  is 
not  usurious. 

•  A  contract  for  a  loan  of  money  at  a  rate  of  interest  which  is  legal  in 
the  place  where  the  contract  is  made,  though  the  money  is  to  be  re- 
paid in  a  State  where  the  rate  of  interest  is  lower,  is  not  usurious, 
provided  it  be  not  a  mere  device  to  evade  the  laws  of  the  State  where 
the  mouey  is  to  be  repaid. 

^Ihe  case  is  stated  in  the  opinion  of  the  coart. 
Jteginald  Fendall  for  plaintiff. 
2r.  T.  Crittenden  for  defendant. 


r.  Justice  Olin  delivered  the  opinion  of  the  court : 

llhe  action  in  this  case  was  brought  by  plaintiff  as  holder 
a  promissory  note  made  by  the  defendants  Smoot  a^d 
meroy,  bearing  date  on  the  27th  of  November,  1873,  for 
,000,  which  note  was  made  payable  to  the  order  of  the  de- 
dant  Darling  at  the  Second  National  Bank,  Leavenworth, 
us.,  with  12  per  cent,  interest  until  paid.    This  note,  thus 
de  and  indorsed,  was  transferred  by  indorsement  to  the 
plaintiff. 

'Ihe  cause  was  tried  at  the  circuit  court  in  this  District 

^^^^f ore  Justice  Humphreys,  which  resulted  in  a  verdict  for  the 

Plstintiff^  though  I  cannot  find  that  in  the  record ;  but  1  sup- 

ltH>sc  that  if  the  verdict  had  been  in  favor  of  the  defendants,  they 

^"ould  not  have  brought  the  case  here  on  a  bill  of  exceptions, 

^^d  I  think  for  this  reason,  and  this  alone,  that  the  verdict 

^^  the  jury  must  have  been  against  the  defendants. 
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Bat  this  is  by  no  means  the  chief  objection  to  this  paper 
called  a  bill  of  exceptions.  After  wading  through  the  bill  of 
exceptions,  in  which  seems  to  be  printed  not  only  every 
question  put  by  counsel  on  either  side,  but  also  qaestions  pot 
by  the  court,  comments  or  remarks  by  counsel  and  ooart, 
whether  the  same  were  of  any  or  the  slightest  importance  in 

the  world,thewhole  thing  looks  like  an  attempt  todaguerreo 

type  all  the  ludicrous  features  of  a  trial,  rather  than  att»mp 
to  present  such  questions  of  law  as  the  facts  proven  on  th 
trial  tended  to  raise. 

For  the  evidence  of  this,  select  any  page  of  the  48  printe 
pages  of  this  bill  of  exceptions,  so  called.    Take,  for  illust 
tion,  pages  18  and  19  of  this  record. 

The  case  is  in  this  wise  : 

Some  time  before  1873,  Smoot,  one  of  the  defendants,  o 
tained  a  loan  from  the  plaintiff,  Second  National  Bank,  Lea 
enworth,  Kans.,  of  $20,000. 

This  loan  of  $20,000  from  the  bank  was  secured  by  tl 
promissory  notes  of  Smoot  and  Pomeroy,  the  latter  said 
be  a  Senator  from  Kansas.    These  notes  were  given,  one 
$8,000,  one  for  $7,000,  and  one  for  $5,000.    These  notes  w 
made  payable  on  time,  executed  and  sent  fW)m  Washingtc^^ 
D.  C,  to  the  bank  m  Kansas;  and  the  bank  paid  to  the 
fendant  Smoot  the  proceeds  of  these  notes,  less  the  discoi 
for  the  time  they  had  to  run,  at  the  rate  of  12  per  cent, 
annum.   The  rate  of  interest  agreed  upon  in  the  notes  wa&    ^^ 
per  cent,  per  annum  after  the  maturity  of  the  notes  ncm  "fcii 
paid ;   12  per  cent,   per  annum  being  the  highest  rate       ^^ 
interest  allowed  by  law  to  be  taken  for  the  loan  of  moneys    in 
the  State  of  Kansas.    These  notes  not  being  paid  at  maturm "t^Sj 
some  or  all  of  them,  new  notes  were  given  in  renewal,  0^^^ 
the  new  notes  secured  the  payment  of  the  amount  due,    ^^' 
€luding  principal  and  interest,  at  the  rate  above  mentioned - 

Thus  went  on  the  dealings  between  Smoot  and  the  b^Ltik 
until  all  of  the  loan  of  $20,000  and  interest  thereon  was  ps^i^ 
except  a  note  for  $7,000,  dated  27th  of  November,  1873,  i>«J- 
able  90  days  after  date  at  the  bank  in  Kansas,  made  by  SmcK>t 
and  Pomeroy  and  indorsed  by  the  other  defendant  Darling 
upon  which  note  this  suit  is  brought. 

The  plea  interposed  was  the  general  issue.    Under  tli«^ 
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issae  was  attempted  to  be  tried  whether,  if  the  loan  was  not 
usnpioas  in  its  inceptiou,  it  did  not  become  so  by  the  arrange- 
metitH  that  were  made  on  the  renewal  of  the  various  notes 
thsi^t:  were  given.  Without  stopping  to  inqnire  whether  the 
clefesise  of  usury  may  be  interposed  to  a  suit  brought  upon  a 
promissory  note  where  the  plea  of  the  general  issue  is  alone 
interposed,  on  looking  through  this  cause  it  seems  quite  un- 
neoessary  to  consider  that  question. 

Xlie  defense  seemed  to  have  relied  mainly  on  three  propo- 
sitions: 

Ist.  That  the  notes  given  to  secure  the  original  loan  of 
$1^0^000  being  actually  made  and  signed  in  this  city  and  sent 
to  ttie  bank  of  Leavenworth  and  by  it  discounted,  it  was  a 
<^on  tract  made  in  Washington  and  not  in  Kausas,  and  that 
t'he  law  upon  the  subject  of  usury  in  this  District  must  gov- 
eru  this  contract  of  loan  instead  of  the  usury  laws  of  Kansas, 
the  rate  of  interest  authorized  to  be  contracted  to  be  paid 
^in^  much  less  per  annum  than  the  rate  allowed  by  the  law 
^^  ICansas. 

^"V^e  think  this  proposition  cannot  be  maintained.  No  valid 
^^titract  was  made  /or  this  loan  of  $20,000  until  the  notes 
offered  as  a  security  for  its  payment  were  accepted  by  the 
Plaiutifl^  jiQ^  the  money  advanced  upon  them.  It  seems 
hardly  necessary  to  inquire  whether,  in  such  a  transaction, 
the  law  of  usury  of  this  District  should  be  applied  to  it,  or 
^^^  law  of  the  State  of  Kansas,  in  which  State  the  plaintifif 
bad  a  legal  existence,  and  nowhere  else. 

^«1.  That,  by  the  arrangement  entered  into  by  which  the 
^^^count  was  taken  out  of  the  proceeds  of  these  notes,  whether 
^^  Original  or  renewals,  the  contract  was  usurious. 

^his  proposition  cannot  be  sustained.    To  take  out  inter- 

^^t  id  advance  is  discounting  a  note,  without  regard  to  the 

^'^les  of  rebate  or  discount,  and  there  is  no  distinction  between 

^^fcers  and  others.    Manhattan  Bank  vs.  Osgood^  15  Jobns., 

^  ;  Bank  of  Utica  vs.  Wager,  2  Cow.,  712 ;  Nei€  York  Fire- 

l?**'*  I^'^^^<^'^^  Company  vs.  Ely^  2  Cow.,  678 ;  New  York 

^^^9nan^9  Insurance  Company  vs.  JSturges,  2  Cow.,  664;   Utica 

^Urance  Company  vs.  Bloodgood,  4  Wend.,  652. 

^.  That  some  one  or  more  of  the  renewal  notes  were  made 

yable  in  the  city  of  New  York,  in  which  State  the  law  al- 
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lowed,  upon  contracts  made  by  its  citizens  to  be  performed 
within  the  State,  a  rate  of  interest  not  to  exceed  7  per  cent^ 
per  annnm.    That  this  agreement  did  not  render  the  loa 
usnrions,  see  Pratt  vs.  AdaniSj  7  Paige  Ok,  655,  in  wbie 
it  was  held  that  a  contract  for  a  loan  of  money  at  a  rate  a 
interest  which  is  legal  in  the  State  where  the  contract  is  madi 
and  where  the  loan  is  to  be  advanced,  though  the  money  i 
to  be  repaid  in  a  State  where  the  rate  of  interest  is  lower, 
not  nsorioas,  provided  it  be  not  a  mere  device  to  evade  t 
laws  of  the  State  where  the  money  is  to  be  repaid. 

The  corporate  existence  of  the  plaintiif  was  confirmed 
law  to  the  limits  of  the  State  of  Kansas,  and  both  under  t 
laws  of  Kansas  and  the  laws  of  Congress  it  was  anthori 
to  loan  money  at  such  rate  per  annum  as  was  allowed  by  t 
law  of  Kansas.    The  bank  was  not  authorized  to  transact 
business  outside  of  the  limits  of  the  State  of  Kansas,  yet 
law  of  Congress  or  of  the  State  of  Kansas  precluded  a  c 
zen  of  this  District  or  of  any  other  State  in  the  Union 
making  a  loan  from  the  plaintiffs  at  any  rate  of  interest 
lowed  by  law  in  Kansas. 

I  see  no  error  in  the  ruling  of  the  justice  who  presided 
the  trial  prej  udicial  to  the  defendant.    The  defense  in 
was  that  of  usury ;  and  as  we  think  there  was  no  evidencn^e 

in  the  case— all  of  which  was  recited  in  the  bill  of  exceptions 

proving  or  tending  to  prove  any  usurious  agreement,  tlK  ^ 
judgment  of  the  court  below  must  be  affirmed  with  costs. 
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MAS  JEFFERSON  PHELPS,  ASSIGNEE  IN  BANK- 
UPTOr  OF  AUGUSTINE   R.  McDONALD,  vs.  AU 
USTINB  R.  MCDONALD  AND  WILLIAM  WHITE. 

In  Equity.— -No.  3910. 

demarrer  liee  only  for  defects  which  appear  on  the  face  of  the  bill 
mod  exhibits ;  and  complainant  will  not  be  allowed  to  fortify  the  case 
l>y  invoking  aid  to  the  bill  from  matters  of  fact  which  do  not  appear 
Tipon  its  fiice. 

claim  against  the  United  States,  in  favor  of  a  person  who  has  been 
discharged  as  banlLrapt,  passes  to  the  assignee  in  bankruptcy  for  the 
l)enetit  of  creditors. 

When  the  bankrupt  describes  a  claim  in  his  schedules  of  assets  against 
41  general  of  the  United  States  Army  and  others  for  burning  cotton,  of 
^hich  he  was  the  owner,  during  the  rebellion  in  the  South,  it  is  sub- 
stantially a  statement  that  the  claim  was  one  against  the  Oovem- 
ment;  and,  if  the  error  in  so  stating  the  claim  was  without  any 
design  of  fraud  on  the  part  of  the  bankrupt,  it  will  be  deemed  a  suffi- 
cient description  of  a  claim  against  the  United  States. 

The  mere  assertion  of  a  claim  on  account  of  cotton  destroyed  by  an 
invading  forod  in  the  insurrectionary  States  during  the  rebellion 
«moants  in  itself  to  the  implication  that  tho  claimant  relied  upon 
the  protection  of  a  Ooveroment  license  in  its  purchase. 

1(  a  bankrupt  describes  a  claim  as  worthless  when  he  knows  it  to 
be  of  considerable  value  or  has  reason  to  believe  It  to  be  of  consid- 
erable value,  a  purchase  made  by  him,  or  for  his  benefit,  of  his  assets  for 
a  nominal  sum,  even  after  his  discharge,  at  a  sale  by  the  assignee, 
would  be  considered  fraudulent  and  void. 

If  the  claim  was  without  value  at  the  date  of  the  bankruptcy  pro- 
ceedings,  it  might  properly  be  described  as  worthless ;  and  the  fact  that 
it  afterward  became  valuable  through  the  power  of  the  British  gov- 
ernment, who  procured  its  allowance  by  the  treaty  of  Washington 
in  1871,  will  not  affect  it  in  the  hands  of  one  who  had  purchased  it  at  a 
sale  by  the  assignee,  made  under  the  order  and  sanction  of  the  bank- 
raptcy  court. 

^  The  money  which  was  paid  to  the  British  government  upon  awards 

made  by  the  commissioners  under  the  treaty  of  1871  is  not  in  the 

Jurisdiction  of  this  court,  nor  can  we  compel  the  claimant  to  make 

aD  assignment  thereof  to  his  assignee  in  bankruptcy.    The  fund  is  to 

be  regarded  as  under  British  dominion. 


376  Supreme  Court,  D.  C.        [Janaary  T 

Phelps  TS.  McDonftld  H  «1. 

yni.  Where  aa  assignee  in  baokraptcy  sold  the  assets  of  the  bankr-^ 
estate  for  a  nominal  snm — and  among  them  was  a  claim  against 
United  States,  described  as  worthless,  and  which  at  the  time  was  vr-i 
oat  fonndation,  bat  which  was  afterward  made  valaable  by  the  an£^ 
seen  circamstance  of  an  aw^rd  made  by  the  commissioners  onder 
treaty  between  Great  Britain  and  the  United  States  in  1871 — thet^l 
vested  by  such  sale  is  valid  when  there  is  no  fraad  in  the  traas 
tion. 

IX.  A  bankrupt  who  ha<9  received  his  final  discharge  is  entitled  to  all  ] 
futnre  acquisitions ;  and,  in  case  there  is  no  fraud,  he  may  afternrx 
become  a  purchaser,  in  bis  own  name  or  in  that  of  another,  of  t 
assets,  when  sold  by  the  assignee  under  authoriy  from  the  court. 

STATEMENT  OF  THE  CASE. 

The  bill  sets  forth  that  in  the  district  coart  of  the  TJnit^ 
States  for  the  southern  district  of  Ohio,  on  or  about  the  19t^ 
day  of  December,  1868,  the  defendant,  Augustine  B.  McDoc 
aid  filed  his  petition  in  bankruptcy,  stating  that  he  wsi 
unable  to  pay  his  debts,  offering  to  surrender  all  his  estaC 
and  effects  for  the  benefit  of  his  creditors ;  that  on  the  5t 
day  of  January,  1869,  the  said  court  appointed  complainan 
assignee,  and  on  the  i2th  day  of  February,  1869,  the  sai* 
assignee,  in  conformity  with  the  act  of  Congress,  receive* 
from  the  register  in  bankruptcy  an  assignment  of  all  th 
estate,  real  and  personal,  of  the  said  bankrupt,  including  a 
the  property,  of  whatever  kind,  of  which  he  was  possessec 
or  in  which  he  was  interested,  or  entitled  to  have,  on  the  19t 
day  of  December,  1868,  with  all  his  deeds,  books,  and  papei 
relating  thereto,  and  on  the  17th  day  of  March,  1869^  a  fioi 
certificate  of  discharge  was  issued  to  the  said  McDonald;  tha 
the  said  McDonald  had  a  just  9>nd  valid  claim  against  tb 
United  States  growing  out  of  transactions  between  him  an 
the  Government  of  the  United  States,  and  of  injuries  don 
to  his  property  by  the  authorities  of  the  United  States  i 
the  course  of  said  transactions  between  the  L3th  day  i 
April,  186L,  and  the  9th  day  of  April,  1865;  and  the  sal 
McDonald  was,  and  is,  a  British  subject,  and  diplomat 
negotiations  having  for  a  long  time  been  pending  betwee 
the  governments  of  the  United  States  and  Oreat  Britai 
for  the  settlement  of  the  claims  of  their  respective  citizei 
and  subjects  against  the  two  governments  respectively. 
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treat  ty  was,  on  the  8th  day  of  May,  1871,  concladed  between 
the  governments  of  the  United  States  and  Great  Britain,  by 
which  provision  was  made  for  the  appointment  of  a  commis- 
sion to  examine  and  adjudicate  all  claims  by  the  subjects 
and  citizens  of  either  power  against  the  government  of  the 
ottic^r,  with  certain  limitations,  which  commission  was  duly 
org-^oized,  and  proceeded  to  hear  and  determine  such  claims ; 
and  the  said  McDonald  prosecuted  his  said  claim,  and  the 
Baid  commission  made  an  award,  which  is  set  forth  fully  in 
the  opinion ;  that,  in  pursuance  of  said  award,  the  sum  of 
S  107,190  will  be  paid  from  the  Treasury  of  the  United  States, 
thx'ough  some  agent  of  her  Britannic  Majesty's  government 
in  t-he  city  of  Washington,  in  the  District  of  Columbia,  on 
or  immediately  after  the  26th  day  of  September  then  next, 
to  the  said  McDonald,  and  by  him  will  be  received  to  Kis 
o\)rii  use,  unless  prevented  by  the  interposition  of  this  court, 
'X*lie  bill  then  states  the  claim  of  the  said  McDonald  to  be 
of  tlie  following  character : 

1*lie  said  McDonald,  in  the  year  1864,  having  received  the 
promise  of  protection  and  necessary  permits  from  the  Treas- 
ury   Department  of  the  United  States,  authorizing  him  to 
purchase  cotton  in  the  insurrectionary  States,  and  an  auto- 
graph letter  from  the  Presideut  of  the  United  States  to 
officers  of  the  Army  and  Navy,  directing  them  to  assist  the 
<^laiinaut,  as  opportunity  offered,  in  getting  out  such  cotton 
^  he  might  purchase,  proceeded  to  purchase  large  quanti- 
^i^B  of  cotton  in  the  States  of  Louisiana  and  Arkansas,  then 
^^  insurrection  against  the  Government  of  the  United  States, 
^^t  before  be  could  remove  the  same  to  market,  the  Oon- 
P^**8  of  the  United  States,  by  law,  prohibited  the  transfer 
of  Cotton  from  within  the  Confederate  lines,  and  the  cotton 
<>f  the  claimant,  being  found  within  the  Confederate  lines, 
^aa  homed  by  troops  of  the  United  States;  that  the  said 
Mei:)oDald,  in  his  petition  in  bankruptcy,  in  describing  the 
^i<l  claim  among  his  assets,  as  by  law  he  was  required  to 
^9  <iescribed  the  same  in  the  following  words,  viz :  <<  Claim 
^^Hinat  General  Osborne,  of  the  United  States  Army,  and 
^^l^era,  for  burning,  in  January  and  February,  1865,  from 
^i^HM)  to  2,000  bales  of  my  cotton  in  Arkansas  and  Louisiana,'^ 
au^  described  in  no  other  way,  and  in  no  other  place,  any 
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claim  agaiust  any  persou,  officer,  or  goveromeut  for  tl 
clentractioQ  of  cotton,  except  that  in  the  duplicate  ecbedal 
filed  in  the  office  of  the  register  in  bankruptcy  of  said  cou] 
the  quantity  of  cotton  is  stated  at  7,000  or  8,000  bales. 

That  complainant,  ou  the  27th  day  of  September,  ^ 

under  an  order  of  said  court  and  as  assignee,  sold  the  uncs^^c:^/. 
lected  accounts  beloogiug  to  the  estate  of  the  said  A.     ,^, 
McDonald  to  William  White  for  the  sum  of  twenty  dollap-sr^^' 
and  that  the  said  Augustine  B.  McDonald  alleges  that  '^hM.e 
said  claim  agaiust  the  United  States  was  included  in  Tilie 
said  sale,  and  was  purchased  by  the  said  White,  who  aft^^r- 
ward  assigned  the  claim  to  the  said  McDonald,  and  tlios 
that  he  holds  tlie  same  free  from  any  right  or  claim  in  and 
to  the  same  of  this  complainant. 

'  The  complainant  thensubmitted  that  McDonald  cannot  hol^ 
such  claim,  because  in  his  said  schedule  he  has  given  ixo 
sufficient  description  of  the  said  claim,  for  he  describes  im^ 
claim  against  the  United  Sta^tes,  but  only  a  claim  againi 
certain  officers  of  the  United  States,  thus,  by  implicatioi 
denying  the  liability  of  the  United  States  for  their  act;  au' 
this  implication  is  the  stronger,  because  in  a  subsequent  pac^ 
of  the  schedule  he  inserts  ^<a  claim  against  the  UaiU 
States  for  stealing  1,333  bales  of  my  cotton  in  1860,"  and  th« 
real  claim  against  the  United  States,  not  being  described  ii 
the  schedule,  was  not  included  in  the  order  of  sale  and  no 
sold. 

And  also  because,  in  the  description  of  a  claim  for  th< 
burning  of  his  cotton,  he  has  not  stated  particulars  whici 
were    essential    to  give   it   any   validity  whatever.     Fpi 
neither  the  United  States  nor  their  officers  were  liable  fo 
the  destruction  of  cotton  found  in  the  enemies'  country,  ti 
whomsoever  belonging ;  but  the  liability  in  this  case 
solely  from  the  encouragement  and  inducements  held  out  b 
iho  claimant  by  the  President  and  Treasury  Departments-^ 
and  the  violation  of  the  promises  of  protection  made  to  hii 
by  them.    And  that  the  award  in  this  case  was  made  upo' 
the  special  facts  set  forth  in  the  memorial  and  evidenc^^^ 
viz :  The  claimant  had  from  the  Government  permission 
buy  the  cotton,  promises  of  protection  for  it,  and  an  ord< 
from  the  President  in  pei*son  directing  officers  of  the  Arm 
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and  Navy  to  aid  the  claimant  Id  getting  his  cotton  oat  of 
the  so-called  confederacy;  in  fact,  that  thus  he  was  induced 
to  buy  the  cotton,  which  was  afterward  destroyed  by  United 
States  officers,  nothing  of  all  of  which  apperas  in  the  schednle 
or  otherwise  in  the  case. 

Tfae  complainant  farther  shows  that  the  said  defendant 
McDonald  reported  to  the  court  his  individaal  known  debts 
to  the  amount  of  $177,380,  besides  other  amounts  not  ascer- 
tained ;  while  upon  the  schedule  of  his  assets,  filed  in  the 
office  of  the  register  in  bankruptcy  of  the  said  district  court, 
tea  items  of  his  assets,  including  the  claims  against  Greneral 
Osl>ome  and  the  United  States  and  officers  thereof,  for  burn- 
iug"  and  stealing  cotton,  are  reported  "worthless;^  one  other 
<^laitn  is  reported  <^  doubtful ; "  and  that  from  none  of  the 
A^^ets  has  anything  been  realized  except  the  twenty  dollars 
from  William  White. 

-^nd  complainant  charges  that  the  defendant  intends  and 
^ill,  unless  prevented  by  the  interposition  of  this  honorable 
^^ourt,  collect,  by  himself,  his  agents  or  attorneys,  the  said 
fnnU,  and  apply  the  same  to  his  own  use,  and  thus  defeat  the 
lust^  rights  of  his  creditors  and  of  complainant  in  the  premi- 
^^^B;  and  he  prays  that  the  writ  of  injunction  be  issued  to 
'^^Btrain  the  defendant  from  collecting  or  receiving  the 
^oaount  of  said  claim  or  award,  or  any  part  thereof,  until 
the  farther  order  of  this  court;  and  that  the  said  defendant 
^  decreed  to  have  obtained  the  said  award  subject  to  and 
^^  trast  for  the  payment  of  his  just  debts,  contained  in  his 
^^hedules  filed  in  the  district  court  of  the  United  States  as 
*^^reinbefore  stated,  and  subject  to  the  rights  of  this  com- 
I^^^itiant  as  assignee  in  bankruptcy  of  his  estate  and  effects ; 
^'^d  that  the  said  defendant  be  decreed  to  execute  such  fur- 
^*^er  deeds  as  will,  under  the  rules  governing  the  payment 
^^  the  awards  made  by  the  said  mixed  commission,  enable 
^^i«  complainant,  in  his  character  of  assignee  in  bankruptcy, 
^  <iollect  the  amount  of  the  said  award. 

^The  acts  of  Congress  em[)owering  the  President,  in  certain 
^^'^tingencies,  to  declare  the  inhabitants  of  States,  or  parts 
^^  States,  in  insurrection,  and  to  license  commercial  inter- 
^^Or«e  therewith,  together  with  the  rules  and  regulations  in 
JJ^iC^rJ  to  such  trade  prescribed  by  the  Secretary  of  the 

^"^^*48ary,  are  set  forth  in  exhibits  to  the  bill. 
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The  defendants  interposed  a  special  demarrer,  deQymx:^^ 
that,  npon  the  facts  alleged  in  the  bill,  this  ooart  had  jax^m^. 
diction,  or  that  any  right  of  action  to  said  claim  passed  ^ 
the  assignee  by  virtue  of  the  assignment  in  bankruptcy. 

Otht^r  proceedings  had  taken  place,  but  by  agreemtot;    cf 
counsel  the  cause  was  heard  upon  the  demurrer,  and  &  <3«. 
cree  was  made  sustaining  it,  and  dismissing  the  bill  of  oozs. 
plaint  at  the  costs  of  the  plaintiff.    The  case  is  now  here  apoo 
an  appeal  from  this  decree. 

F.  P.  Stanton^  J.  D.  McPherson^  and  George  F,  Appleby  for 
complainant. 

The  demurrer  goes  on  the  following  grounds : 

1st.  That  this  court  has  no  jurisdiction,  the  exclusive  jnri^' 
diction  being  in  the  district  court  for  the  southern  district  ^^■' 
Ohio.    This  ground  is  untenable.    It  was  decided,  in  Joh  ^' 
iorij  assignee^  vs.  Bishop^  1  Woolworth,  U.   S.  O.  C,  3^^^ 
that  the  assignee  may  sue  in  any  proper  court  to  recover  tt^  ^ 
assets  of  the  bankrupt.  _ 

2d.  That  the  demand  against  McDonald  was  barred  by  tt^ 
limitation  of  two  years,  the  right  of  action  having  accro^' 
the  12th  day  of  February,  1869.  This  ground  is  untenabl^^*" 
It  was  ruled  in  Clark  vs.  Clarky  17  How.,  315,  that  the  limitati(F  ^^ 
does  not  run  in  favor  of  the  bankrupt,  but  that  if  it  did,  ^  ^ 
would  begin  to  run  only  from  the  time  when  the  bankroF^  ^ 
got  possession  of  the  fund  ]  and,  as  he  never  did  so,  the  ac^  ^ 
did  not  apply.  That  is  this  case.  17  How.,  321,  322 ;  s^-^ 
also  Bailey y  assignee,  vs.  Weir  Glen  et  alj  21  Wall,,  342. 

3d.  That  neither  at  the  date  of  his  petition  for  the  benefll-  ^ 
of  the  bankrupt  act  nor  at  the  date  of  his  discharge  had  th^ 
claimant  any  right  of  action  against  the  United  States,  ncF^ 
did  any  claim  or  right  pass  to  the  assignee.    In  Grant  vs.  T^^^ 
United  States,  in  the  Court  of  Claims,  that  court  decided  th^^ 
the  destruction  of  property  to  prevent  its  falling  into  tl»^ 
hands  of  the  enemy  was  a  taking  for  public  use,  and  entitl^^ 
the  owner  to  indemnity  by  the  United  Sta.tes,  and  gave  jud^» 
ment.    Congress  appropriated  the  money  to  pay  the  jad^' 
ments.    The  same  was  ruled  in  Mitchell  vs.  Harnums^  13  Ho««^  9 
116. 

4th.  That  the  claim  against  the  United  States,  being  for   ^ 
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,  did  not  pass  to  the  assiguee.  This  grouud  is  untenable. 
>  the  authorities  cited  under  point  1.) 
til.  That,  as  appears  by  the  bill  of  complaint  and  by  the 
itj  of  May  8, 1871^  no  grounds  of  action  nor  any  right  of 
on  ever  existed  in  favor  of  McDonald  or  his  assiguee 
inst  the  United  States.  Although  no  right  of  action 
its,  a  right  to  justice,  dependent  upon  the  discretion 
he  sovereign,  is  such  a  right  or  equity  as  passes  under 
bankrupt  law.  Comegys  vs.  Vasse,  1  Pet.,  221 5  Milnor  vs. 
2f,  16  Pet.,  227. 

harles  A.  Ray  for  defendant : 

.Ithough  in  a  brief  filed  by  appellees  the  bankrupt  acts, 
n  which  rested  the  decision  of  Comegys  vs.  Yaase^  1  Pet., 
5  Milnor  etal,  vs.  MetZy  16  Pet,  221 5  and  Clark  vs.  Clark 
'-,  17  How.,  315,  were  especially  referred  to,  and  the  essen- 
difference  between  those  laws  and  the  present  bankrupt 
pointed  out,  this  was  done  without  extended  comment 
n  these  authorities. 

he  brief  reference  orally  made  to  these  authorities  upon 
argument  1  propose  to  now  present  in  more  condensed 

Q  the  first  case  cited,  the  learned  judge  who  delivered  the 
aion  used  this  language,  (at  the  foot  of  page  217 :)  <<  We 
r  now  come  to  the  point,  which,  indeed,  is  the  only  one  of 
^  intrinsic  difficulty  in  the  cause,  whether  the  right  so 
ted  in  Yasse  to  compensation  passed,  under  the  bank- 
tcy  assignment,  to  his  assignees.  That  this  is  a  question 
)  of  doubt  will  not  be  affirmed  by  any  person  who  has 
roughly  examined  it  or  read  with  care  the  elaborate  opin- 
of  the  court  below.  The  true  solution  of  it  must  he  found 
'  Stui  exposition  of  the  object^  intent^  and  language  of  the 
^te  of  bankruptcy  0/I8OO,  c.  19.'' 

'  titns  appears  that  this  decision  was  rested  entirely  upon 
PcH^uHar  language  of  the  act  of  1800,  the  learned  judge 
itting  that  even  under  that  statute  the  question  was  not 

^ix>m  doubt  The  14th  section  of  the  present  act,  while 
fining  no  language  so  general  and  comprehensive  as  the 
Of  1800,  does  contain,  within  the  same  section,  words 

^xfuress  limitation.    The  special  portion  of  the  section 
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covering  the  qaestion  under  consideration,  supply] 
ellipsis,  will  read  thns :  **  And  all  his  rights  of  actum  f 
erty  or  estate,  real  or  personal,  and  all  his  rights  of  m 
any  cause  of  action  which  he  had  agamst  any  person 
from  the  unlawful  taking,  or  detention,  or  injury  to  ti 
erty  of  the  bankrupt." 

It  thus  appears  that  a  cause  of  action  only  passe 
assignee  when  it  is  accompanied  by  a  right  of  action; 
under  the  statute  of  1800,  it  was  not  ^^  a  question  free  oj 
whether  the-cause  of  action  passed,  it  must  be  very  c1< 
under  the  language  of  the  present  statute  it  does  not 
the  assignee. 

The  effect  of  the  decision  in  Coinegys  vs.  Va4tse 
unless  the  words  used  in  the  statute  are  broad  em 
cover  every  description  of  vested  right  and  interest 
and  equity,  and  the  other  sections  of  the  act  ^^con 
language  abridging  the  proper  inferences  deducible  fi 
language,"  a  claim  of  this  nature  would  not  pass. 

In  the  case  of  Mllnor  vs.  MetZj  16  Pet.,  221,  the 
is  delivered  by  Catron,  judge,  and  is  rested  entirely  u 
case  of  Comegys  vs.  Vasse^  supraj  the  judge  being 
trouble  to  inquire  whether  the  language  of  the  Pennt 
insolvent  act,  under  which  the  case  should  have  been  < 
was  identical  in  the  language  used  with  the  banki 
of  1800,  upon  which  the  case  of  Comegys  vs.  Vasse  wai 

The  case  is  only  entitled  to  be  considered  as  an  a£B 
of  the  case  which  it  follows. 

In  the  case  of  Clark  vs.  Clark  et  al,  17  How.,  315,  it 
(p.  317)  <<  that  all  the  papers  and  evidences  in  support 
Mexican  claim  were  not  in  his''  (the  bankrupt's)  **pofi 
but  had  been,  in  the  year  1842  or  earlier^  filed  pubUcl 
the  commissioners  appointed  under  the  convention  c 
11,  1839,  and  were  afterward  placed,  and  at  the  tirn^ 
commencement  of  the  proceedings  in  bankruptcy ^  wew 
public  archives  of  the  Government  of  the  United  Sta 
there  remained  until  the  time  of  said  award." 

Ferdinand  Clark  took  the  benefit  of  the  bankrupt 
the  22d  of  March,  1843. 

It  thus  appears  that,  at  the  time  of  the  bankruptc 
not  only  existed  a  right  of  action  for  a  cause  of  action  i 
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of  the  bankrupt,  bat  that  legal  proceedingB  had  actaally  been 
brought  upon  the  claim  before  commissioners  having  jnris- 
diction  thereof,  which  proceedings  were  pending  at  the  date  of 
the  amgwnent  in  bankruptcy.  This  decision  was  made  under 
the  act  of  1841,  the  language  of  which  is  general  and  compre- 
hensive; but  I  have  no  hesitation  in  admitting  that,  under 
like  circamstances — the  right  of  action  existing,  and  the'pro- 
ceedings  actually  pending  at  the  date  of  the  assignment 
before  commissioners  having  jurisdiction  of  the  subject-mat- 
ter— the  assignee  would  take,  even  under  the  present  statute. 
But  the  very  fact  that  none  of  the  conditions  exist  in  the 
present  case  which  are  stated  by  the  court  as  controlling  the 
decisions  in  the  former  cases,  not  only  justifies  but  requires, 
^e  court  to  hold  that  this  claim  does  not  pass.  When  the 
Supreme  Court  assigns  special  reasons  for  making  a  ruling, 
this  court  cannot  make  the  same  ruling  where  none  of  the 

^"^^^ns  exist,  save  in  disregard  of  the  decisions  of  the  Supreme 
Court, 

^  submit  that  the  decisions  cited  not  only  do  not  conflict 
^ith  the  position  I  have  assumed,  but  a  proper  respect  for 
^^  reasoning  of  the  Supreme  Court,  as  applied  to  the  present 
*^tute,  requires  its  approval  by  this  court. 

-^^yond  all  this,  the  language  and  pnri>ose  of  the  treaty 

.  ^^ashington — ^no  claim  being  considered  unless  held,  at  the 

K -^  of  its  presentation,  by  a  subject  of  the  nationality  against 

^^ich  the  tort  was  committed,  (the  government  alone  being 

'^^Ponsible  before  the  commission  and  not  the  individual 

^  ^ioiant,)  and  the  award  being  that  the  money  be  paid  to  the 

''^PBctive  government,  and  not  to  the  subject,  would  seem 

^  ^^lieve  all  doubt  and  exclude  any  claim  of  the  assignee. 

-^^r.  Justice  Wylie  delivered  the  opinion  of  the  court: 

-^^b©  cause  was  heard  at  the  special  term  in  equity  on  gen- 

/"^l  clemurrer  of  the  defendants  to  complainant's  bill.    The 

J^**^tirrer  was  allowed  in  that  court,  and  the  bill  dismissed. 

^^11  that  decree  the  cause  has  come  here  on  complainant's 

Pl>eal.    Previously  to  filing  the  demurrer,  the  defendants 

,  *^^  put  in  an  answer,  to  which  no  replication  had  been  filed 

^  the  complainant.    Having  elected  to  make  their  defense 

^  ^'ay  of  answer,  it  was  too  late  for  the  defendants  to  demur 
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except  by  agreement  of  connsel.  After  this,  other  eoaosel 
having  appeared  for  defendants,  snch  an  agreement  was 
entered  into  by  counsel  fbr  their  respectire  clients  and  was 
filed  in  the  canse.  Thas  the  canse  came  on  to  be  heard  upon 
the  demnrrer  to  the  bill,  without  regard  to  the  answer  or  lo 
any  other  proceedings  which  had  taken  place  of  an  interloeo- 
tory  character.  The  conrt  was  thus  not  at  liberty  to  know 
that  any  answer  had  been  filed,  or  that  any  facts  oonneeled 
with  the  case  existed,  except  only  snch  as  appear  upon  the 
face  of  the  bill  itself,  inclnding  its  exhibits. 

While  a  demnrrer  lies  only  for  defects  which  are  patent 
on  the  face  of  the  bill,  and  is  bad  if  it  assert  matters  of  fftct 
ontside  of  the  bill,  it  is  eqnally  clear,  on  the  other  band,  that 
if  the  case  made  by  the  bill  itself  be  insufficient  to  entitle  the 
complainant  to  the  relief  he  seeks,  he  cannot  be  allowed  to 
fortify  the  case  so  made  by  invoking  aid  to  his  bill  from  ma^ 
ters  of  fact  which  do  not  appear  upon  its  face.  Story's  Eq- 
PL,  sec.  433  et  seq. 

These  are  fundamental  principles  of  pleading  by  which 
every  court  is  bound,  and  which  generally  they  endeavor  to 
observe.  It  is  to  be  assumed,  therefore,  that,  in  deciding  the 
issue  in  the  present  case,  this  conrt  will  know  nothing  except 
the  facts  properly  stated  in  the  bill  itself  or  its  exhibits.  To 
that  rule  we  propose,  on  this  occasion,  strictly  to  adhere. 

The  subject  of  controversy  in  the  present  case  is  an  award 
of  $197,190,  made  by  the  commissioners  under  the  twelfth  arti- 
cle of  the  treaty  of  1871  between  the  United  States  and  Great 
Britain.  That  award  was  not  signed  by  the  American  com- 
missioner, for  reasons  of  which  we  are  not  informed.  It  is  in 
the  following  words : 

"Augustine  R.  McDonald) 

"  V8.  [  Nos.  42  and  334. 

"The  United  States.      ) 

^^  We  award  the  sum  of  one  hundred  and  nioety-seven  thoa^ 
sand  one  hundred  and  ninety  dollars,  to  be  paid  in  gold  by  the 
€k>vemment  of  the  United  States  to  the  Government  of  Hec 
Britannic  Ms^jesty  in  respecf  of  the  above  claim. 

"  L.  CORTI, 
"RUSSEL  GURNEY, 

"  Commissioneri/' 
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AAcDoDald  was  a  subject  of  Great  BritaiQ,  who  claimed,  be- 
the  commission,  that,  in  the  early  i>art  of  the  year  18G4, 
obtained  a  permit  from  the  Treasury  Department,  and  a 
from  the  President,  with  which  he  proceeded  to  the 
t»80f  Arkansas  and  Louisiana,  where  he  purchased  a  large 
4Euitity  of  cotton,  which  was  subsequently  destroyed  by 
of  the  United  States  while  engaged  in  belligerent 
lb>^KTations.  At  the  time  he  obtained  his  license,  as  he 
med  it  to  be,  it  was  lawful  for  the  President  to  authorize 
1  ic^^nses  to  trade  with  the  enemy  in  special  cases,  under  regu- 
ons  prescribed  by  the  Secretary  of  the  Treasury.  Subse- 
intly  to  the  purchase  of  his  cotton,  the  act  of  Congress  of 
«:tl^  2, 1864, was  passed,  which  forbade  the  granting  of  such 
t  i<:2^iiseB,  and  revoked  those  which  had  theretofore  been  issued ; 
in  February,  1865,  the  cotton  was  said  to  have  been  des- 
ired. McDonald  claimed  that  he  had  made  his  purchases 
er  a  license  from  the  United  States  in  May  and  June,  1864 ; 
t  the  act  of  Congress  of  2d  July  revoked  his  license,  in 
uenoe  of  which  he  was  unable  to  remove  his  cotton, 
its  destruction  took  place  in  February,  1865.  And  this 
the  foundation  of  his  claim  before  the  commissioners, 
r  the  claim  had  been  allowed  by  the  commissioners,  and 
money  was  yet  in  the  Treasury  of  the  United  States,  but 
£t.<ly  to  be  paid  over  to  the  British  government,  as  required 
t^e  treaty,  the  bill  in  the  present  suit  was  filed,  by  which 
^^^  complainant  asked  this  court  to  compel  McDonald  to  exe- 
an  assignment  to  compl  ainaut  of  the  money  so  awarded  to 
^  paid  to  the  British  government  in  respect  of  the  daim,  and 
^  an  injunction  to  restrain  McDonald  from  receiving  the 
^>riey. 

he  complainant  claims  that  the  fund  belongs  to  him  by 

^       n  of  certain  proceedings  in  bankruptcy  in  the  southern 

^  *  »t:rict  of  Ohio,  which  took  place  in  1868  and  1869,  under 

^ich  McDonald  was  discharged  as  a. bankrupt  on  his  own 

ition,  and  all  his  property  passed  to  the  complainant  as 

ignee,  including  the  right  to  the  fund  here  in  controversy. 

K^ay  be  conceded  that,  so  far  as  the  claim  in  question  could 

effected  by  the  laws  of  this  country,  it  did  pass  to  the  as- 

*  ^txiiee  in  bankruptcy,  according  to  the  principles  affirmed  in 

^^^egys  vs.  Vasse^  1  Pet.,  193.    That  was  a  case  which  arose 

25  D 


386  SuPB£ME  Court,  D.  G.        [January  T., 


Pkelys  TS.  JtottoiiAlA  et  aL 


under  the  treaty  of  22d  of  February,  1819,  with  Qreat  Britain 
The  oommissioners  in  that  case  bad  made  an  awafd  ij^  favcH 
of  the  assignee  in  bankruptcy,  and  the  money  was  paid  t 
him.  Yasse,  the  bankrupt,  brought  an  action  to  neopver  thi 
money  from  the  assignee,  on  the  ground  that  the  claim  hai 
not  passed  under  the  bankrupt  assignment  $  but  the  court 
held  that  it  it  was  such  right  or  claim  as  could  and  did  pasi 
under  that  assignment.  Both  parties  were  citizens  of  thi 
country,  and  the  money  had  actually  been  received  by  one  o 
them. 

An  abstract  of  the  proceedings  in  McDonald's  bankrupt^ 
is  attached  to  the  bill  as  an  exhibit.  These  show  that,  on  the 
17th  of  March,  1869,  the  applicant,  McDonald,  received  hie 
final  discharge.  It  also  shows  that,  on  the  day  immediately 
preceding,  on  the  application  of  the  assignee,  McDonald  was 
examined  under  oath  as  to  the  nature  and  condition  of  hi: 
property,  and  that  this  examination  was  reduced  to  writini 
and  filed  in  the  proceedings.  The  complainant  has  not  sag 
plied  us  with  a  copy  of  this  paper.  Had  it  shown  any  wan 
of  truth,  or  contained  false  representations  calculated  to  mis 
lead  his  creditors  as  to  the  character  and  value  of  the  claim 
in  question,  doutless  it  would  have  been  set  forth.  The  bk 
itself,  however,  charges  nothing  of  the  kind  in  regard  to  tbs 
examination. 

On  the  17th  of  March,  18f>9,  then,  the  bankrupt  was  final  1 
discharged,  free  of  his  old  debts,  and  entitled  to  all  his  futo. : 
acquisitions. 

About  six  months  subsequent  to  the  bankrupt's  dischar^ 
the  assignee,  (this  complainant,)  under  authority  firom  tb 
court,  sold  the  amounts,  judgments,  &c.,  late  the  property  o 
the  bankrupt,  to  William  White,  one  of  the  defendants  ia 
this  suit,  for  the  sum  of  $20.  The  bill  in  this  case  does  not 
affect  to  deny  that  McDonald's  claim  against  the  United 
States  on  account  of  the  destruction  of  the  cotton  in  question 
constituted  a  part  of  the  subjects  thus  sold. 

But  it  asserts  that  the  cotton-olaim  did  not  pass  under  that 
sale  for  several  other  reasons:  First,  because  White,  in  £BMSt, 
made  the  purchase  on  behalf  of  McDonald,  and  with  McDon- 
ald's money ;  but  there  is  nothing,  we  think,  in  that  objection. 
McDonald  had  received  his  final  discharge  six  months  pre* 
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londy  to  tbe  sale,  and  had  be  thought  proper,  or  found  it 
ivenieot,  might  have  been  the  purchaser  in  his  own  name, 
^nie  third  reason  set  out  in  the  bill  against  the  validity  of 
.t  sale  to  White  is  because,  in  his  application  before  the 
csoncmiissioners  under  the  treaty,  McDonald  made  no  mention 
-fjie  fact  that  such  a  sale  had  taken  place  as  by  the  rules 
the  commission  it  was  his  duty  to  make  known  in  such 

IKJut  if  the  sale  to  White  was  for  McDonald's  use,  then  it 

l^htwell  be  said  that  no  transfer  had  been  made.    The 

da^im  was  still  McDonald's  under  a  fair  purchase,  although 

r  a  time  it  had  belonged  to  his  assignee  in  bankruptcy. 

JBut  suppose  the  sale  was  made  to  White  for  his  own  use; 

could  the  concealment  by  McDonald  of  that  fact  from 

commissioners  invest  the  assignee  with  any  title  t    His 

^1.1^  was  already  gone  by  the  sale. 

^Ehe  third  objection  to  the  validity  of  the  sale  made  by  the 

assignee  is  that,  in  the  schedule  of  his  assets,  McDonald  de- 

scnbes  one  only  of  his  claims  as  being  against  the  United 

States,  but  the  other  is  described  as  being  a  claim  <^  against 

Oeneral  Osborne,  of  the  United  States  Army,  and  others,  for 

bnx-ning,  in  January  and  February,  1865,  from  one  thousand 

to  two  thousand  bales  of  my  cotton  in  Arkansas  and  Louisi- 

ao^."  (This  daim,  by  an  amended  schedule,  was  subsequently 

^i^larged  to  seven  thousand  or  eight  thousand  bales,  and 

kirked  **  worthless.")    It  is  not  charged  in  the  bill  that  the 

in  stating  that  the  claim  was  against  General  Osborne 

others,  and  not  against  the  United  States,  was  committed 

^ith  any  design  of  fraud  on  the  part  of  McDonald,  but  that 

^^  ^as  oedculated  to  mislead  as  to  its  value — a  claim  against 

^^e  Government  being  of  greater  value  than  one  of  the  same 

^b^jacter  against  an  individual,  or,  at  any  rate,  that  it  was 

a  correct  description. 

^ut  in  that  matter  the  act  of  General  Osborne  was  the  act 

the  Gtovemment,  which  was  responsible  for  his  conduct, 

this  was  known,  so  that  it  was  substantially  a  statement 

^^t  the  claim  was  one  against  the  Government. 

^X^sides  this,  the  bankrupt  proceedings,  which  are  referred 

^a  an  exhibit,  show  that  on  the  very  day  preceding  the  bank- 

I>t'8  discharge,  he  was  examined  under  oath  as  to  the  con- 
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dition  of  his  property,  when  an  opportunity  was  afforde 
to  the  assignee  and  creditors  to  obtain  all  the  isfbrmatio 
they  could  desire  as  to  the  value  and  character  of  this  daim 
and  this  information  was  probably  obtained^  but  the  oon 
plainant  has  neglected  to  annex  it  as  an  exhibit  to  his  bOl. 

Another  objection  made  to  the  way  in  whiidi  HeDonal 
described  his  claim  in  the  schedule  is  that  it  oontaias  no  re 
erence  to  the  license  under  which  McDonald  claimed  to  hav 
purchased  the  cotton,  and  which  was  essential  tothevididit 
of  any  such  claim  against  the  Government. 

But  this  objection  appears  to  be  quite  as  groundless  a 
either  of  the  others.  If  it  be  necessary  that  the  bankraf 
should  not  only  specify  the  amount  and  character  of  hi 
claim  and  the  party  against  whom  it  exists,  as  he  did  in  th 
present  instance,  but  also  state  the  evidence  and  other  mnn 
ments  to  sustain  it,  probably  no  schedule  in  proper  form  ha 
ever  been  filed  in  any  bankrupt  court 

The  mere  assertion  of  a  claim  on  account  of  cotton  d< 
stroyed  by  an  invading  force  in  the  enemy's  country  amount 
in  itself  to  an  implication  that  the  claimant  relied  upon  th 
protection  of  a  Government  license  in  its  purchase,  otherwis 
the  claim  would  be  preposterous  on  its  face.  Having,  then 
fore,  asserted  a  claim  at  all  against  the  United  States  in  h. 
schedule,  he  asserted  a  claim  which  all  men  knew  could  I 
good  only  under  a  license. 

But  in  none  of  these  respects,  or  any  other  respects,  d(^ 
the  bill  make  a  charge  of  any  fraudulent  purpose  on  the  pa 
of  McDonald. 

We  are  now  brought  to  the  point  at  which  it  is  charge 
that  the  claim,  as  enlarged  in  the  amended  schedule,  ^< 
marked  by  McDon^^d  ^<  worthless."  If  the  claim,  at  the  tim 
was,  indeed,  known  by  McDonald  to  be  of  considerable  vain 
or  if  he  had  reason  to  believe  that  it  was  valuable,  or  aet( 
upon  such  belief,  then  this  case  would  have  fallen  within  tl 
ruling  in  Clark  vs.  Clarky  17  IIow.,  315. 

But  at  best  the  claim  at  that  time  was  but  a  mere  poss 
bility  of  value.  As  against  the  United  States  directly,  M<! 
Donald  could  assert  no  claim.  He  was  a  subject  ofGraa 
Britain,  and  as  such  could  claim  the  interposition  of  his  gov 
emment  on  his .  behalf.    There  was  a  possibility  of  a  treaty f 
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bat  in  making  treaties  private  interests  are  oftea  sacrificed 
for  political  considerations.    A  treaty  might  be  made  some 
time  in  the  fatore  or  might  not.    If  made,  the  period  might 
be  remote }  and,  whenever  made,  it  might  contain  no  provis- 
ion for  his  case. 

XJader  these  ciroomstances,  McDonald  might  fairly  have 
set;  down  hia  claim  as  ^^  worthless." 

I  propose  now  to  go  farther,  and  to  show  from  the  face  of 
tb  i^  tull  and  its  exhibits  that  the  claim  in  qnestion  was  utterly 
^^it^lioat  fonndation  or  valae  at  the  date  of  the  proceedings 
^^  l^ankraptoy,  and  that  White,  who  boaght  it  for  twenty 
dollars,  paid  more  than  it  was  worth. 

<Ky  the  laws  of  war,  property  found  in  the  enemy^s  coontry  is 
^^^l>le  to  destruction  by  the  invading  force  without  regard  to 
^'^b^ther  it  belong  to  enemy,  neutral,  or  friend.    Its  location 
ms^kes  it  all  enemy  property,  and  if  it  in  fact  be  property  of 
^  Xientral,  he  will  have  no  right  to  compensation  for  his  loss, 
f^ordgners  who  reside  in  the  enemy's  country  in  time  of 
^^&ir  must  share  the  inconveniences  of  its  citizens.    The  law 
^E>on  this  subject  was  clearly  stated  by  Mr.  Marcy,  when  Sec- 
i^tsuy  of  State,  in  answer  to  a  demand  made  by  the  French 
^o^emment  upon  the  United  States  for  indemnity  on  account 
^^  losses  sustained  by  French  citizens  from  the  bombardment 
of  Greytown  by  a  naval  force  of  the  United  States,  as  follows : 
^^  No  power  assailing  an  enemy's  country  is  required  to  dis- 
^riixiinate  between  the  subjects  of  that  country  and  foreigners 
doQaiciled  therein,  nor  can  the  latter  with  any  better  right 
tha.D  the  former,  claim  indemnity  in  any  case  except  from 
the  country  under  whose  jurisdiction  they  have  placed  them- 
selves," 

Nevertheless  a  license  to  trade  with  the  enemy  may  be 
Si^Dted  by  a  belligerent  State  to  its  own  subjects;  to  neutrals, 
0^  even  to  subjects  of  the  enemy,  and  operates  as  a  dispen- 
^tioQ  with  the  laws  of  war  so  far  as  its  terms  may  fairly  be 
^Ustraed  to  extend,  but  being  a  high  act  of  sovereignty,  it 
19  necessarily  9trioti  juris,  and  must  not  be  carried  further 
tban  a  clear  construction  of  its  terms  will  permit.  See  Law- 
knee's  Wheaton,  690,  691. 

^be  leading  case  on  this  subject  is  that  df  the  Hope,  which 
^^  an  American  vessel,  laden  witb  corn  and  floar,  captured 
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while  proceeding  from  the  UDited  States  to  a  port  in  Spain 
occnpied  by  British  troops,  nnJer  a  license  granted  by  the 
British  consul  at  Boston,  accompanied  by  a  letter  of  approval 
from  the  admiral  on  the  Halifax  station.  Sir  William  Bcott 
pronounced  judgment  condemning  the  vessel  as  lawful  prize, 
on  the  ground  that  neither  of  these  officers  possessed  author- 
ity from  the  government  to  grant  a  license  to  the  ship  to 
tnide  with  the  enemy. 

By  the  act  of  Congress  of  13th  July,  1801,  the  President 
was  authorized,  in  his  discretion,  to  grant  licenses  to  trad 
with  the  inhabitants  of  the  insurrectionary  States ;  and  sue 
intercourse,  so  far  as  by  him  licensed,  should  be  conducte 
and  carried  on  only  in  pursuance  of  rules  and  regulation 
prescribed  by  the  Secretary  of  the  Treasury. 

In  pursuance  of  the  authority  conferred  by  this  law,  rul^^ 
and  regulations  were  issued  by  the  Secretary  of  the  Treasur, 
at  different  times  and  promulgiited  by  order  of  the  Presiden 
Such  as  are  appropriate  to  the  facts  of  this  case,  as  stated  i 
the  bill,  will  be  referred  to  presently.    All  these  several  seri^^  si 
of  regulations  are  expressly  made  exhibits  to  this  bill,  aik.  ^JI 
are,  therefore,  proper  to  be  considered  on  this  demurre^i*- 
The  complainant  was  bound  to  state  in  his  bill  the  authorit  >^ 
under  which  McDonald  proceeded  to  the  enemy's  conntc-j^ 
for  punK>ses  of  trade,  and  to  show  that  the  license  was  in  fa.  11 
respects  such  as  the  law  of  Congress  i>ermitted,  otherwi  sse 
the  bill  itself  shows  that  he  acted  without  license,  and  that 
his  claim  was  without  foundation. 

The  bill  diH*s  state  that  he  had  a  letter  from  the  President 
nTOuunending  him  to  the  protection  of  the  officers  of  tbe 
army.    It  also  states  that  he  received  a  promise  of  protection        |^7^ 
and  niK^essiirv  permit*  from  the  Treasury  Department.    Bot 
neither  the  leiter  nor  the  i>ermirs  are  set  out  in  the  bill  or 
any  of  the  exhibits  nor  dws  it  pretend  to  state  their  sab- 
staneo.  nor  even  that  the  pennit  was  signed  by  the  Secre- 
tary, or  signet!  by  any  one.    AVhat  constituted  a  necessary 
l^rmit  wa8  such  a  i^ermit  as  the  law  authorized,  and  the  bill 
aflVmls  us  no  light  as  to  the  character  of  3lcDona!d'8  permit, 
except  the  expression  of  an  opinion  on  his  part  that  it  vas 
auoh  a  {Mi^rmit  as  he  neeiietl  for  his  purposes.    Sad  the  per- 
mit U't^ii  exhibitetl  or  i:$  substantial  contents  stated  in  tbe 
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11,  perhaps  we  might  have,  differed  from  this  complaiDant 
Z4>  its  character.    At  all  events,  we  have  a  right  to  know 
mething  more  on  this  sabject  than  we  find  in  this  bill, 
rale  is  that  the  bill  should  state  the  right,  title,  or  claim 
t:he  complainant  with  accuracy  and  clearness.    See  Story's 
q.  PK,  see.  241,    In  the  case  of  Dainese  vs.  Hale^  decided 
tiie  Supreme  Court  of  the  United  States  at  the  present 
,  Mr.  Justice  Strono^,  in  pronouncing  the  opinion,  says  : 
One  who  seeks  to  shelter  himself  from  personal  liability  for 
ulleged  tort  on  the  ground  that  the  act  complained  of  was 
^:^<:»iximitted  by  him  in  the  exercise  of  consular  jurisdiction, 
net  set  forth  the  laws,  usages,  &c.,  which  authorized  that 
risdiction.'' 

Xu  the  present  case,  the  value  of  McDonald's  claim,  if  any, 
I>ended  upon  his  license.    The  act  of  Congress  alone  could 
9*ke  the  license  lawful.    No  permit  granted  by  any  officer 
tihe  Government,  the  Army,  or  Navy,  could  relieve  him  or 
empt  his  property  from  the  liabilities  of  an  enemy,  except 
as  was  issued  strictly  in  pursuance  of  the  law. 
y  the  act  of  Congress  of  13th  July,  1861,  the  President 
vested  with  discretionary  authority  to  prescribe  in  what 
and  on  what  terms,  a  partial  intercourse  might  be  per- 
it^tedwith  the  States  then  in  rebellion.    In  pursuance  of 
authority,  he  directed  the  Secretary  of  the  Treasury  to 
l^T^8cribe  the  regulations  which  were  issued  by  that  officer  on 
4th  March,  1862.    These  regulations  were  still  in  force  at 
date  when  McDonald  claims  that  he  obtained  a  letter 
^ix>iii  the  President  and  a  permit  from  the  Treasury  Depart- 
ment to  go  into  the  Southern  States  for  the  purpose  of  buy- 
^^S  ootton,  and  were  expressly  made  subject  to  future  modifi- 
^^^Won  or  revocation. 

Xhe  first  of  these  regulations  declared  that  ^'AU  licenses 
^^^11  be  Issued  by  the  Secretary  of  the  Treasury,  and  all  ap- 
plications therefor  must  be  made  in  writing  to  him,  stating 
f^P^ciflcally  the  purpose  for  which  the  license  is  desired,  and 
^^  for  general  or  special  trade,  setting  forth  the  character  and 
^^^legate  value  of  the  merchandise  to  be  transported  to  the 
_  ^Bt^ination  thereof,  and  the  proposed  route  of  transportation ; 
also  the  character  of  the  merchandise,  if  any,  desired  in 
ange,  with  the  proposed  route  of  transit  thereof,  and  its 
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The  second  regalation  prescribes  that  ^^  before  the  delivery 
of  any  license,  the  party  therein  permitted  to  trade  shall  exe- 
cute a  bond  to  the  United  States,  \Fith  sniBcient  soreties,  in 
the  penal  snm  of  at  least  twice  the  amonnt  of  the  trade  so 
licensed,  which  bond  shall  be  subject  to  such  approval,  and 
conditioned  on  such  terms  as  shall  be  specified  in  the  license.'^ 
Along  with  the  promulgation  of  these  regulations  the  See. 
retary  of  the  Treasury  gave  notice  that  they  were  to  remain 
in  force  so  long  as  the  condition  of  hostilities  shall  continue, 
unless  sooner  modified  or  revoked. 

It  would  have  been  more  satisfactory — it  was  indispensable— 
to  show  in  this  bill  that  McDonald's  license  was  in  strict  ecu- 
formity  to  these  regulations. 

Nowhere  is  there  to  be  found,  however,  any  regulation 
which  authorized  a  license  to  purchase  cotton  in  the  South 
and  bound  the  United  States  to  protect  such  cotton  fro 
the  dangers  of  war. 

But  the  ground  of  McDonald's  claim  against  the  Unit 
States  was  that  he  bought  his  cotton  under  a  permit,  and 
fore  he  could  get  the  cotton  away  under  his  permit,  hi 
license  to  trade  and  transport  was  revoked  by  act  of 
of  2d  July,  1864. 

It  is  a  sufficient  reply  to  that  ground  of  claim  to  say  th 
it  was  a  time  of  war,  when  parties  who  ran  risks  sometim 
made  large  profits  and  sometimes  met  with  great  losses, 
permit  in  this  case,  if  one  was  ever  granted,  was  obtained 
the  express  condition  that  it  might  be  revoked  at  any  tiom 
McDonald,  with  eyes  open,  choso  to  take  his  permit  on  th 
condition.  In  one  month,  or  perhaps  two,  after  the  cott 
was  purchased,  the  permit  was  revoked  by  the  act  of  Gotm- 
gress  of  2(1  July,  18G4.  I  can  see  no  ground  for  damag^^^ 
from  that  cause. 

There  is  still  another  ground  upon  which,  in  my  jndgmez&t, 
his  claim  against  the  United  States  was  worthless;    Aocoi^' 
ing  to  his  statement  the  cotton  was  bought  in  the  months  of 
May  and  June,  1804,  and  not  destroyed  till  February,  1955* 
At  the  time  of  its  destruction,  it  is  not  even  alleged  that  bo 
was  present  himself,  or  had  any  agent  or  servant  in  charge 
of  it,  or  that  in  any  respect  he  exercised  the  slightest  care 
forits  protection,  or  that  notice  was  given  to  General  Orsboiv^ 
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Stay  officer  of  the  foroe  by  which  it  was  destroyed,  of  tho 
iatttioe  of  his  liceuso,  if  he  had  one. 
If^  indeed,  the  cotton  was  there  and  owned  by  him,  it  was 
distingnishable  from  that  of  the  enemy,  and  therefore 
acLfegect  to  all  the  contingencies  of  war  in  a  hostile  country. 
Pi:x>per^  so  situated,  and  of  that  value,  should  have  had  the 
I>€Kraonal  goa  rdianship  of  its  owner.  If  a  license  for  its  pro. 
^etotion  existed,  and  had  been  shown  to  General  Osborne,  as 
in  that  case  it  ought  to  have  been,  the  cotton  would  not  have 
l>eeii  destroyed.  No  military  ofBcer  can  violate  a  safe-con. 
duct,  or  lawful  permit,  except  at  his  utmost  peril. 

Sat  it  is  claimed  that  McDonald  might  have  brought  away 
tlie  cotton,  but  for  the  passage  of  the  act  of  July  2, 1864. 
^VVe  liave  already  seen  that  this  was  one  of  the  risks  which, 
after  full  notice,  he  chose  to  assume.    Besides,  the  bill  con- 
tains no  averment  that  he  made  use  of  any  diligence  to  bring 
it  aw^ay  either  before  or  after  the  passa  ge  of  that  act  until 
about  the  time  it  was  destroyed,  when  it  is  stated  he  pro- 
curecl.a  special  jiermit  for  that  purpose  from  the  Government 
here,  but  that  before  he  could  act  under  it  the  cotton  was 
destroyed.     But  why  should  he  care  to  incur  the  hazards  of 
^^i^Qsportation  in  such  a  time,  and  in  his  circumstances. 
The  license  from  this  Government,  had  he  shown  it,  would 
^ve  been  his  sure  protection,  and  he  alleges  that  he  had  also 
obtained  a  similar  license  from  the  confederate  authorities. 
^ith  the  exercise  of  the  commonest  discretion,  his  cotton 
^aii  safe  from  danger  on  either  side.    If  his  story  be  true,  the 
^tton  was  lost  by  his  own  neglect,  and  his  claim  against  tho 
Waited  States  or  Greneral  Osborne  was  indeed,  as  he  stated, 
utterly  worthless.    He  knew  this  better  than  any  one  else, 
^i^d  marked  it  so  in  his  schedule. 

^Qder  these  circumstances,  the  worthless  claim  was  sold 
^y  the  assignee  in  bankruptcy  and  purchased  by  White  for 
'^orQ  tiiim  if^  value.  It  matters  nothing  whether  White 
.  ^^ht  the  claim  on  account  of  McDonald  or  for  himself^ 
^'^  months  prior  to  that  transaction  McDonald  had  been  dis- 
^^^rged  under  the  bankrupt  proceedings,  and  thereafter  had 
^  PQQrfect  right  to  the  proceeds  of  his  own  industry  and  enter- 
^^A^e,  and  to  make  his  investments  in  what  way  he  pleased, 
^^ncede  that  the  sale  to  White  was  on  his  account ;  it  shows 
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that  he  was  not,  at  that  time,  lookiog  forward  to  tbe  treaty 
of  I87I9  under  which  the  claim  ahoold  be  mtade  TBlaable 
through  the  power  of  the  British  government  Hie  daim 
derived  all  its  value  from  that  treaty.  It  was  one  cf  those 
chances  which  sometimes  happen  to  create  fortnne  for  the 
recipient  without  merit  or  exertion  on  his  part  In  itself  the 
claim  was  without  value,  but  the  British  govemmoDt  took  it 
up,  and  by  paying  equivalents  to  the  United  States,  procured 
its  allowance.  And  now  the  very  assignee  in  bankraptcy 
who  made  the  sale  steps  forward  and  asserts  a  claim  to  the 
fund  in  the  face  of  his  own  acts,  done  with  the  sanction  of 
his  court,  and  which  were  all  valid  and  regular  at  the  time, 
for  no  other  reason  than  that  the  property  which  was  worth- 
less when  be  sold  it  has  turned  out  to  be  valuable  in  the 
hands  of  the  purchaser  from  considerations  which  could  not 
have  been  foreseen,  and  which  were  independent  of  its  mer- 
its. 

Lengthened  as  this  opinion  is  already,  I  cannot  bring  it  to 
a  conclusion  without  adverting  to  another  view  of  the  case, 
which,  on  the  face  of  this  bill,  demands  attention. 

By  the  twelfth  article  of  the  treaty  of  1871,  it  was  pro-^ 
vided  that  a  commission  should  be  chosen  by  the  respectiv 
parties  to  the  treaty,  who  should  have  the  power  to  determin 
upon  all  claims  which  the  respective  governments  shoul 
present  on  the  part  of  their  respective  citizens  against  eithei:= 
of  the  governments  of  the  character  therein  described.  Thes^ 
claims  were  to  be  prosecuted  only  by  counsel  appointed  bjs 
the  respective  governments,  and  only  on  evidence  so  fhr* 
nished.  There  was  to  be  no  private  interference.  The  con 
testation  was  to  be  between  the  one  government  and  th*^ 
other  only.  And  by  the  fifteenth  article  it  was  provider 
that  '<  all  sums  of  money  which  may  be  awarded  by  the  con^ 
missioners  on  account  of  any  claim  shall  be  paid  by  the  01 
government  to  the  other,  as  the  case  may  be,  within  twd 
months  after  the  date  of  the  final  award,  with  interest,  arBcl 
without  any  deduction  save  as  specified  in  article  XVT  0/ 
this  treaty." 

By  the  fourteenth  article  it  was  provided  that  these  com- 
missioners should  be  competent    ^^to  decide  in   each  case 
whether  any  claim  has  or  has  not  been  duly  made,  preferred, 
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laid  before  them,  either  wholly,  or  to  any  and  what  ex- 
t,  aocordiug  to  the  tme  intent  and  meaning  of  the  treaty.'^ 
fXhe  mooey  was  to  be  paid  over  by  the  Gtovemment  of  the 
ited  States  into  the  hands  of  the  British  government, 
he  objeot  of  this  bill  is  to  compel  the  defendants  to  make 
^written  assignment  or  transfer  to  the  complainant  of  the' 
Icfcim  so  held  by  McDonald  against  the  British  government 
<3er  the  award  of  the  commissioners  in  his  case. 
GChere  are  at  least  two  insuperable  obstacles  arising  out  of 
^  treaty  which,  in  our  judgment,  forbid  our  exercise  of 
risdiction  in  this  matter.    The  firsfc  arises  from  the  express 
\s^i[^gaAge  of  the  thirteenth  article,  which  declares  thafc  'Hhe 
contracting  parties  hereby  engage  to  consider  the  decis- 
of  the  commissioners  as  absolutely  final  and  conclusive 
pon  each  claim  decided  upon  by  them,  and  to  give  full  effect 
^uch  deoisionsj  without  any  objection,  evasion,  or  delay 
hatsoever." 

Ooncede  the  right  of  this  complainant  to  the  fund  in  con- 
'^roversy,  the  fund  is  in  the  hands  of  the  British  government 
^'^^  its  administration,  placed  there  in  trust,  to  be  disposed  of 
'^iicler  its  contract  ^^  to  give  full  effect  to  9uch  decisions.^ 

1*he  British  government  is  the  tribunal  created  by  tlie 
^^'^^ty  itself  to  dispose  of  the  money.  With  the  manner  of 
I^t^rforming  that  duty  neither  this  Government  nor  any  of  its 
^^^orirts  can  interfere.    The  treaty  determines  that  question. 

Xhe  money  is  in  England,  and  in  the  hands  of  that  gov- 

^*"nnient,  to  be  disposed  of  with  no  accountability  to  any 

^>tU^r  government  or  authority  whatever.    To  exercise  juris- 

^  Motion  in  such  a  case  by  this  court  would  be  vain  and  nuga- 

^^j^%    The  British  government  might  respect  our  decisions, 

***^  that  would  be  just  as  it  pleased.    Were  we  to  decree 

•^ere  that  the  money  was  the  property  of  this  complainant, 

^^^  that  McDonald  should  execute  to  him  an  assignment 

^^^teof,  our  decision  would  be  simply  nugatory. 

^^  Story's  Equity  Pleadings,  section  489,  the  author  says : 

.     ^^  In  general,  the  fact  that  the  property  is  not  within  the 

J^^^sUiction  constitutes  no  bar  to  a  proceeding  in  a  court  of 

^^^^fcy,  if  the  person  is  within  the  jurisdiction ;  for  a  court  of 

^^'^ity  acts  upon  the  person,  or,  to  use  the  appropriate  phrase, 

V^i^  agit  in  personam.    But  questions  may  arise  under  a 
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bill  respecting  funds  or  other  things  in  a  foreign  coantiy  so 
purely  local  that  a  court  of  equity  in  another  country  migllt 
very  properly  decline  to  interfere  and  remit  it  to  the  domes- 
tic forum.'' 

It  is  quite  true  that  suits  in  equity  were  entertained  in 
this  court  to  determine  the  right  to  awards  made  by  the 
commission  which  sat  here  under  the  treaty  of  Guadalnpe- 
Flidalgo,  but  that  was  where  the  fund  was  within  the  juris- 
diction of  the  court,  and  a  statute  had  expressly  provided 
that  such  suits  might  be  brought  to  determine  rights  as 
between  citizens  of  the  United  States.  It  was  also  decided 
in  Comegya  vs.  VassCj  1  Pet.,  103,  that  the  commissioners 
under  the  treaty  with  Spain  of  22d  February,  1819,  had 
power  to  decide  upon  the  amount  and  validity  of  claims,  but 
not  upon  the  conflicting  rights  of  parties  to  the  sums  awarded 
by  them,  wliich  belonged  to  the  courts. 

But  in  that  case  the  controversy  was  between  two  citizens 
of  the  United  States,  and  the  fund  was  here,  to  be  admin- 
istered by  this  Government  and  paid  to  its  own  citizens. 
Suppose  in  that  case  that  Comegys,  the  assignee  in  bank- 
ruptcy, in  whose  favor  the  award  was,  had  happened  to  be 
in  Spain,  and  some  citizen  of  Spain  had  there  brought  a  sni 
against  him,  claiming  the  proceeds  of  the  award,  would  any 


one  contend  that  such  a  proceeding  could  have  been  ma^n — 
tained  in  that  country,  or,  if  so,  would  have  been  respecti 
in  this.    It  would  have  been  a  sufficient  answer  to  reply  thai 
by  the   terms  of  the  treaty  the  awards  made  were  to 
for  claims  of  American  citizens  against  Spain,  and  thar^  — 
the  American  Government  had  undertaken  to  pay  th< 
awards  through  its  own  tribunals,  executive  or  judicial 
And  yet  that  would  have  been  a  less  objectionable  pi 
ing  than  this  one,  for  the  terms  of  the  Spanish  treaty  coi 
ferring  jurisdiction  over  the  subject  on  the  AmericSan  Govi 
meut  are  not  nearly  so  comprehensive  and  emphatic  as  th< 
contained  in  the  treaty  of  1871,  conferring  jurisdiction  upo" 
the  British  government  in  respect  of  the  awards  in  favor 
its  subjects. 

These  remarks  are  ecfually  applicable  to  the  case  of  Frertil 
vs.   BiJchy  (14  Pet.,  95.)  which  was  a  controversy  between 
American  citizens  as  to  the  division  of  a  sum  of  money  re- 


.]  SuPBKMB  Court,  D.  C.  397 

Phelps  n.  JfcDoDftli  et  al. 


by  the  UDited  States  from  the  government  of  France 
the  treaty  of  July  4, 1831. 

some  Freneh  citizen  claimed  a  right  to  this  fund,  and 
to  enforce  his  daim  by  a  decree  obtained  in  a  French 
L-t|  Ml  ji^Miiaiii,  against  an  American  who  happened  to  be 
fiMUid  in  that  coantry,  it  woold  have  been  a  case  like  the  pres- 


X  <^nnot  imagine  that  such  a  decree  would  have  been  re- 
'Speoted  by  the  Government  of  this  country,  to  which  the 
money  b^d  been  paid  with  authority  under  the  treaty  to  dis- 
pose of  it  among  American  claimants. 

Xhe  fund  in  controversy  in  the  present  case  is  in  England 
^OT  all  the  purposes  of  this  case,  and,  since  its  payment,  has 
never  been  within  the  United  States.  From  this  proposition 
-Wiotber  question  arises  which  has  not  yet  been  considered ; 
-^Uid  that  is,  whether  the  title  to  this  fund  could  have  passed 
to  ,tliis  assignee  under  the  assignment  in  McDonald's  bank- 
*^Ptey. 

In  England,  the  doctrine  is  that  the  bankrupt  assignment 
teanafers  all  the  bankrupt's  personal  property,  wherever  situ- 
ated ;  but  such  is  not  the  law  as  held  by  the  courts  of  this 
oonntry.  In  Odkejf  vs.  Bennett  11  How.,  33,  it  was  held  by 
the  Supreme  Court  of  the  .United  States  that  a  decree  in 
bankruptcy,  passed  in  1843  by  the  district  court  of  the  United 
"StAtes  for  tiie  eastern  district  of  Louisiana,  did  not  pass  to 
the  assignee  real  property  in  Texas,  which  at  that  time  was 
'A  foreign  country.  In  that  case  the  court  say,  (McLean,  J. :) 
*'A.  statutable  conveyance  of  property  cannot  strictly  operate 
l^^yond  the  local  jurisdiction.  Any  effect  which  may  be  given 
^tti  beyond  this  does  not  depend  upon  international  law,  but 
^^^  principles  of  comity ;  and  national  comity  does  not  re- 
^iiipe  any  government  to  give  effect  to  such  assignment  when 
It  ^l^i  impair  the  remedies  or  lessen  the  securities  of  its  own 
^txa^ens.  And  this  is  the  prevailing  doctrine  in  this  country. 
^  X>Toceeding  in  rem  against  the  property  of  a  foreign  bank- 
'^E^t;,  under  our  local  laws,  may  be  maintained  by  creditors, 
^^t^^vrithstanding  the  foreign  assignment." 

^lie  same  views  are  to  be  found  in  Lawrence's  Wheaton, 
^  «d.,  p.  162,  where  it  is  said  that  ^<A11  the  effect  which 
-foreign  laws  can  have  in  the  territory  of  a  State  depends  ab- 
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solutely  ou  the  express  or  tacit  ooiisent  of  that  State.  A 
State  is  not  obliged  to  allow  the  application  of  foreign  laws 
within  its  territory,  bnt  may  absolutely  refase  to  give  any 
efifect  to  them."  And  at  page  163,  the  author  quotes  the  fbl- 
lowing  maxim  from  Huberus :  ^^  By  the  comity  of  nations, 
whatever  laws  are  carried  into  execution  within  the  limits  of 
any  State  are  considere<l  as  having  the  same  effect  every- 
where, 80  far  as  they  do  not  occasion  a  prejudice  to  the  righU  of 
other  States  and  their  citizens.^ 

Onr  bankrupt  law,  therefore,  and  any  proceedings  under  it, 
can  propose  no  extra  territorial  operation,  except  as  permit- 
ted by  the  laws  of  other  countries.  Of  itself,  the  assignment 
in  bankruptcy  transfers  no  title  whatever  even  as  to  personal 
property  whose  situs  is  beyond  the  United  States.  Forei 
Judicial  tribunals,  however,  on  the  principle  of  comity,  wil 
give  effect  to  such  assignment  whenever  such  action  woul 
not  interfere  with  the  rights  of  their  own  governments  or: 
subjects.  In  the  case  before  us  now,  by  the  express  terms 
the  treaty,  the  exclusive  administration  of  the  fiind  has  beei 
committed  to  the  British  government.  A  claim  of  jorisdi 
tion  on  our  part  would  be  directly  in  conflict  with  that  coc 
ferred  by  the  treaty ;  the  ground  of  comity  is  swept  awa; 
the  money  is  beyond  our  reach  :  and  this  bankrapt  assi 
ment  would  be  a  nuHity  in  England,  becaoae  it  is  in  confli 
with  the  treaty,  which  is  the  law  of  that  eoantry,  as  it  is 
this. 

It  was  on  a  similar  principle  that  the  lord  chancellor  in 


parte  Blake,  1  Cox,  303,  refused  the  petition  of  an  assign 
in  bankruptcy  to  execute  an  assignment  to  him  of  dai 
due  to  the  bankrupt  in  America.     In  that  case  the  lord 
chancellor  said :  *^  My  difficulty  in  making  sach  an  ord^' 
as  is  now  prayed  against  the  bankrupt  is  this,  namely,  fkM»t 
if  he  refuses  I  mnst  commit  him.  and  yet,  in  contemplA^ 
tion  of  our  laws,  the  very  instrument  he  is  required  to  exe- 
cute is  of  no  effect." 

In  Wharton's  Condiot  of  Laws,  section  S^  the  law  is  thos 
stated :   *•  That  notwithstanding  the  attachment,  (by  which  is 
meant  the  assignment  in  bankruptcy,)  the  bankrapt  stiB 
retains  his  capacity  to  disiH>se  of  his  property  in  foreign 
lands.    This  capacity  remains  to  him  as  to  such  property 
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antJl  Idivested  by  thejuiex  rei  sita^i  This  poiut  is  abandaotly 
aet^iLed  by  deetsioQB  both  in  Germany  and  FranoO)  as  well  as 
in  C^be  ynited  States.  But  the  domestic  assignee,  as  the  rep- 
ron€\^>tifltiye  <tf  the  creditors  in  general,  as  well  as  foreign 
creclitora  speoiaUyf  may  apply,  aocording  to  the  modern 
Roxnaa  law,  in  icNreiga  ooantries,  where  the  estate  has  assets, 
Amt  «m  atlaohment  of  saoh  assets.  In  the  practice  of  the 
Unjjted  States  coarts,  a  foreign  bankrupt  assignee  has,  as- 
Buoliy  no  standing  in  the  courts,  though,  if  there  be  no  con 
flioit^  with  his  assignor,  or  with  creditors,  he  may  be  rec- 
OfCnfaKed  as  the  representative  of  the  assignor,'^  citing  Perry 
^^^  JSarrjffl  Cr.  G.  C.,204;  Blaine  vs.  JDrummandj  1  Brock., 
^2  ;    SwU  vs.  Jaeksofiy  5  Blatchf.  G.  G.,  340. 

-^  Jarisdiotion  which  depends  on  the  comity  of  another 
i^c^t^ion  cannot  be  jurisdiction,  except  in  that  country  of 
^liich  the  comity  is  asked. 

One  other  point  still  remains,  and  will  be  considered  as 
briefly  as  possible. 

^he  only  relief  asked  for  in  this  bill,  except  injunction, 
(^tnd  that  question  is  not  now  to  be  looked  at,)  is  that  these 
defendants  be  required  and  enjoined  to  assign  and  transfer 
^1  tiieir  right  to  the  fund  to  this  complainant  as  assignee 
^  bankruptcy. 

On  the  complainant's  own  showing,  why  should  that  be 

dec^x^edt     He  says  it  belongs  to  him  under  McDonaWs 

barxlrupt  assignment.    If  that  be  true,  he  needs  no  other 

^s^x^ment;  he  may  assert  his  rights  quite  as  well  without 

^^^^    relief  he  asks  as  with  it.    Either  way  he  must  apply  to 

tho    British  government  or  the  British  courts.    An  assign- 

^^x^t  made  under  an  order  of  this  court  would  be  an  assign- 

^^^xt  m  invitum^  not  a  voluntary  sale.    It  would  have  no 

^Q'^^c^t,  therefore,  except  such  as  it  might  derive  under  the 

doc^^rine  of  international  comity.     That  much,  and  even 

^oxr^,  this  complainant  already  has  under  the  assignment  in 

oan^lrnptcy.    The  English  courts,  it  is  well  known,  have 

S^*^«  further  with  the  doctrine  of  comity  in  favor  of  the  bank- 

^^t>ti  proceedings  of  other  countries  than  of  any  other  class 

^f  foreign  judgments  or  decrees. 

^«t  suppose  we  were  to  decree  according  to  the  prayer  of 
^hi^  bill,  and  the  defendant  should  refuse  to  obey  our  decree^ 
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we  should  then  find  ourselves  in  the  i>ositiou  alluded  to  by 
the  lord  chancellor  in  Blake^s  case.  We  must  commit  him, 
and  yet,  in  contemplation  of  our  law,  the  very  instniment 
he  is  required  to  execute  is  of  no  effect  in  itself,  and  might 
involve  this  Government  in  another  controversy  with  Great 
Britain  over  the  treaty  of  1871. 

These  doctrines,  we  think,  are  entirely  consistent  with  the 
doctrine  of  Fenn  vs.  Lord  Baltimore j  1  Yes.,  444;  Massie  vs. 
WatU,  6  Cr.,  148,  and  other  cases  of  the  same  purport,  i 
which  the  courts  have  held  that  in  case  of  fraud,  of  trusty 
or  of  contract,  the  jurisdiction  of  a  court  of  chancery  is  sus- 
tainable wherever  the  person  be  found,  although  property 
not  within  the  jurisdiction  of  that  court  may  be  aflBdcted  b 
the  decree.    For  in  the  present  case  no  fraud  is  charged  i 
the  bilU  there  is  no  trust,  and  there  is  no  contract.    T 
whole  controversy  is  between  two  distinct  claims  of  title 
the  property. 

In  Penn  vs.  Baltimore^  the  chancellor  said : 

"  This  court,  therefore,  has  no  original  jurisdiction  on  t 
tlirect  question  of  the  original  right  of  boundaries ; " 
Chief-Justice  Marshall,  in  Mastie  vs.  Wotto,  adds,  after  qn 
ing  this  opinion  of  the  lord  chancellor :  ^'  The  reason  wK  m  ^ 
it  had  no  original  jurisdiction  on  this  direct  question  iy^T»  t 
that  the  decision  on  the  extent  of  tliose  grants,  includi'K^^ 
dominion  and  political  power  as  well  as  property,  was  ex&l  «x  • 
sively  reserved  to  the  king  in  council."    And  in  another  pl^ocf 
the   chief-jnsUce  says:    ^^The   inquiry,  therefore,   will     1>« 
whether  this  be  an  unmixed  question  of  title  or  a  case    o/ 
fraud,  trust,  or  contract." 

It  is  but  justice  to  the  learned  counsel  by  whom  this  case 
was  argued  to  say  that  our  decision  in  this  cause  has  been 
placed  upon  grounds  which  seemed  most  satisfiictory  to  onr 
minds,  and  that  in  doing  so  we  do  not  wish  to  be  under- 
stood as  expressing  an  opinion  one  way  or  the  other  on  those 
other  numerous  questions  which  were  discussed  on  that 
occasion  and  not  now  passed  upon,  for  the  reason  which  has 
just  been  stated. 

Cabtter,  Ch.  J.,  and  Olix,  J.,  dissenting.  J^^J  p 

*^J  ro 
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-Alil^HBtJS  S.  WILLIAMS  BT  AL.  vs.  ALBERT  G.  GAR- 

DINER  ET.  AL. 

Ik  Equity.— No.  1296. 

^  tenant  in  oommon,  who  is  in  sole  possession  of  the  land,  is  account- 
Able  for  its  use  and  occupation  to  his  cotenanti  if  the  fiEbOts  amount 
to  an  ouster  of  the  cotenant. 

STATEMENT  OF  THE  GA8E. 

Ihe  bill  in  this  case  was  filed  in  1857,  to  obtain  a  sale  of 
lot  4,  in  square  290,  in  the  city  of  Washington,  and  for  distri- 
IxitioD  of  the  proceeds  according  to  the  rights  and  interests 
of  the  parties.    The  lot  had  previoosly  been  owned  by  James 
I^&med  and  Albert  G.  Gardiner,  as  tenants  in  common,  and 
t'hey  had  agreed  apon  a  division  thereof,  bat  Larned  having 
^ied,  the  partition  was  not  carried  oat. .  The  coart,  however, 
^fter  the  death  of  Larned,  made  a  decree  in  this  salt,  con- 
finning  the  partition  of  the  lot  which  had  been  agreed  npou 
by  the  said  Gardiner  and  Larned,  and  finding  that  the  por- 
tion belonging  to  Lamed's  heirs  was  not  divisible,  directed 
^  sale  thereof.    The  sale  has  never  taken  place.    The  defend- 
ant    Wise,  in  1853,  rented  the  front  part  of  the  lot  set  off 
^^    the  Larned  heirs  from  their  agent,  with  rent  at  the 
'^te  of  $3  per  month,  and  in  1856  parchased  the  interest 
^^  one  of  the  heirs,  being  one-eighteenth  part  of  the  whole 
pi^mises.    Wise  paid  no  rent  after  sach  parchase,  on  the 
ground  that  as  tenant  in  common  he  was. not  accoantable 
^^r  rent  to  his  cotenants,  unless  he  ousted  them,  which  he 
^^nies  ever  having  done.    Emily  L.  Truesdail  is  one  of  the 
'^'^^Ued  heirs,  and  during  the  pendency  of  the  suit  has  ac- 
^^ix^ed  the  interest  of  all  the  other  heirs,  except  the  part  bo 
Puixihased  and  owned  by  Wise. 

,  ^^U.  1871,  Noah  H.  Swayne,  having  purchased  an  interest 
J^  ^^id  property,  filed  a  petition  in  the  above  ciiuse,  praying 
^^  l>^  made  a  defendant,  and  asking  that  Wise  might  be  com- 
*^ll^cl  to  account  for  rents  received  by  him.  An  order  was 
"  ^^^^oi^iugly  made  on  the  2l8t  of  November,  of  that  year, 
26  D 
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admittlDg  Swayne  as  a  defendant,  and  referring  the  caofie  to 
the  auditor  to  state  ^'  the  amoant  of  rents,  issues,  and  profits 
received  by  Samnel  'Wise,  and  rightful  distributive  shares 
thereof  among  the  parties.^  Under  this  order,  the  auditor, 
February  11, 1873,  reported  the  amount  'Mue  by  Wise  to 
the  estate  to  be  $141.1G.^  By  an  order  passed  3Iarch  11, 
1873,  the  cause  was  remanded  to  the  auditor, ''  for  such  revis- 
ion of  his  report  as  he  may  deem  it  proper  to  make,"  and 
giving  leave  to  the  parties  to  examine  W.  Trnesdail,  and  to 
further  examine  the  defendant  Wise ;  and  on  the  1st  of  April,. 
1873,  the  auditor  was  directed  to  proceed  to  state  an. 
account^  in  respect  to  the  rents,  issues  and  profits  ^^  received 
by  and  chargeable  to  the  defendant  Samuel  Wise.'* 

The  auditor,  in  his  report,  charged'  Wise  with  rent  for  th< 
front  part  of  the  lo  t  at  83  per  month  from  the  date  of  thi 
original  lease  until  October,  1856 ;  and  from  October, 
until  October,  18G3,  at  the  rate  of  $6  per  month  ;  and  troi 
October,  18G3,  to  the  date  of  the  report,  at  815  per  monti 
these  appearing  to  be  the  fair  rental  value  of  the  proper^  ^^ 
between  the  dates  mentioned,  as  shown  by  the  testimony  ^o# 
several  witnesses.     The  auditor  reported  that  Mr.  MVi^^f 
refused  to  pay  rent  for  the  property;  that  he  disclaim^^cl 
his  tenancy  after  the  purchase  made  by  him  of  an 
one-eighteenth  of  the  lot  in  1856,  and  pretended  to  hold 
versely  to  his  lessors,  and  that  he  claimed  to  hold  the  prop- 
erty as  against  the  Larned  heirs  under  some  outstanding 
tax-titles  which  he  had  purchased.    The  auditor  also  charged 
Wise  with  some  rents,  shown  from  the  testimony  to  have^ 
been  actually  received  by  him  for  a  small  tenement  on  tte 
rear  part  of  said  lot,  and  to  which  no  objection  is  made*. 
Upon  this  principle  of  stating  the  accounts,  the  auditor  foam^ 
that  there  was  due  from  Wise  the  sum  of  83,367.87.    Bat  it> 
is  admitted  that  if  he  is  not  to  be  charged  with  the  use  an& 
occupation  after  he  became  tenant  in  common,  the  balance 
due  by  said  Wise  would  not  exceed  8252.20. 

Wise  states  in  his  deposition  that  he  ceased  to  pay  ren^ 
when  he  became  entitled  to  an  undivided  interest  in  the  prop  -- 
erty.  That  he  never  ousted  his  cotenants ;  that  he  did  no'C; 
know  who  they  were,  and  never  refused  to  recognize  thena  ^ 
and  never  refuseil  to  pay  any  rt-nts  th:it  he  had  actually  col- 
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leoted^  and  tliat  he  pnrcbas^  the  tax-title  for  the  advantage 
of  all  the  cotMwn  ta.  He  il^  partially  corroborated ;  bat  it 
win  be  obeetved  b  y  the  opinion  that  a  majority  of  the  coart 
tboiigb^  the  testi  mony  in  the  case  did  not  sustain  this  theory. 
To  the  report  of  the  auditor.  Wise  filed  the  following  ex- 
ceptions : 

1.  The  aaditor  errs  in  finding  that  Wise  pretended  to  hold 
sidversely  to  his  ootenants  in  oommon. 

2.  The  auditor  errs  in  charging  Wise  with  rent  at  what  he 
8tatea  to  be  the  fair  rental  value  of  the  property,  and  cannot, 
UQcler  the  order  of  reference,  inquire  into  and  ascertain  what 
^Bs  pioperly  payable  by  said  Wise  for  the  use  and  ocoupa- 
^on  of  the  said  property. 

3.  That  the  auditor  errs  in  charging  said  Wise  with  intor- 
^t  upon  the  installm  ents  of  rent,  as  stated  in  diBtail  in  scbed- 
^'^  D,  aoeompanying  his  report. 

^  The  aaditor  errs  in  holding  that  Wise  was  responsible 
^  cdl  for  the  ase  and  oooupation  of  the  said  property  after 
^^  became  a  tenant  in  common  thereof. 

^I%e  exceptions  were  substantially  allowed  by  the  justice 
'molding  the  special  term,  who  passed  a  decree  denying  rent 
for  H90  and  occupation  of  the  premises  after  Wise  became  a 
^^tenant ;  and  the  case  is  now  here  upon  appeal  of  the  com- 
Pl^ioant 

-^dwin  L.  Stanton  and  A.  S.  Warthington  for  complainants : 

-^n  accoant  being  proper,  the  question  occurs  whether  a 

^^tenant  can  be  charged  with  an  occupation-rent  as  dlstin- 

f^isbed  from  a  charge  for  rents  actually  received.    Where 

^^  I^  laid  down  that  a  tonant  in  common  cannot  be  charged 

^^th  mere  use  and  occupation  of  the  premises  by  himself,  the 

%^^>^Qlification  is  always  expressed  that  such  occupation  is 

without  ousting  the  other  cotenant,  and  without  a  special 

^Sx^eement  to  pay  the  rent.    The  rule  is,  that  a  tonant  in 

^'^^^mony  who  has  not  ousted  his  cotenant,  cannot  be  held 

^'^^^H^UBtable  for  use  and  occupation,  unless  he  has  had  exclu- 

y^^  possession,  or  has  made  a  special  agreement  therefor, 

*^  part  of  the  period  included  in  the  auditor's  report.    The 

*^dttor  has  charged  Wise  under  the  terms  of  a  special  agree- 

^ent.    These  very  limitations  imply  that  where  a  tenant  in 
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ties.  The  origin  of  the  rules  regulating  the  rights  and  rela- 
tions of  tenants  in  common  was  that  of  simplicity  and  rural 
dealing,  and  were  designed  and  established  for  the  iNirpoae 
of  preventing  speculation  upon  the  inadvertence,  ignorance, 
or  generosity  of  the  mstic  ideas  of  home  and  peace  and  quiet 

The  &cts  exhibit  an  effort  on  the  part  of  Wiae,  who  is  a 
purchaser  of  an  interest  in  the  land,  to  occupy  it  under  the 
idea  of  a  cotenant,  and  under  that  use  it  without  account- 
ing; where  the  facts  justify  the  conclusion  that  if  the  rela- 
tion of  tenants  in  common  existed,  they  show  also  what 
amounts  to  an  ouster  of  the  cotenant. 

We,  therefore,  condnde  that  the  exceptions  of  Wise  to  the 
auditor's  report  are  not  well  founded  in  law  according  to  the 
facts. 

So  much  of  the  decree  of  the  court  in  special  term  as  de- 
clines to  charge  Wise  with  use  and  occupation  of  the 
part  of  the  premises  in  question  is  hereby  reversed,  and  th* 
auditor's  report  is  confirmed  as  to  the  principle  iuvolved^^_ 
But  as  it  may  be  necessary  to  restate  the  account,  and  arriv 
at  correct  amounts,  the  decree  is  reversed,  with  instructioi 
to  proceed  on  the  principles  here  indicated. 


Wylie  and  MagAbthub,  JJ.,  dissented,  being  of  opini 
that,  after  Wise  became  entitled  to  an  undivided  interest 
the  property,  he  was  a  tenanjb  in  common,  and  that  the  fiM^C^ 
do  not  show  he  ever  attempted  to  oust  his  cotenants  or  den^y 
their  rights.  Under  well-established  principles,  he  canoLOt: 
therefore  be  held  liable  to  his  cotenants  for  the  use  and 
cupation  of  the  common  property. 
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SXJEPHEN  G.  BUBBEIDGE  vs.  JANE  C.  PACKLEE. 

At  LAW.-.NO.  12705 

A  oon^ract  far  %  contingent  fee  for  the  collection  of  a  claim  against  the 
United  Stetes,  which  it  otherwitse  fair  upon  its  £a,oe,  is  not  in  violation 
public  policy. 

STATEMENT  OF  THE  CASE. 

e  action  is  broaght  by  the  plaintiff,  who  is  an  attorney 
^t  la.Mry  to  recover  the  amount  of  a  contingent  fee  upon  the 
follo'wing  agreements. 

**  This  agreement,  made  between  Mrs.  Jane  C.  Fackler,  of 
I>an\rille,  Boyle  County,  State  of  Kentucky,  of  the  first  part, 
«i^cl  S.  Q.  Burbridge,  of  Covington,  Ky.,  of  the  second  part, 
^ttaesseth :  That  the  party  of  the  first  part  employs  the 
P^itiy  of  the  second  part  as  her  attorney  to  collect  a  claim 
*S^iu8t  the  United  States  for  Q.  M.  stores,  as  per  claim  ^ 
*naount  87,527.00,  and  in  consideration  of  the  services  of  the 
P^^^y  of  the  second  part,  the  party  of  the  first  part  hereby 
^Sx^ees  to  pay  the  party  of  the  second  part  an  amount  equal 
^  one-half  of  whatever  sum  of  money  may  be  collected  from 
the  CJnited  States  on  said  claim. 

t)ated  this  10th  day  of  October,  1871. 

" JANE  C.  FACKLER.  [l.  s] 

"W.  A.  Harness." 

7bi8  agreement,  made  between  Mrs.  Jane  C.  Fackler,  of 

^ille,  State  of  Kentucky,  of  the  first  part,  and  S.  O.  Bur- 

^e,  of  Covington,  Ky.,  of  the  second  part,  witnesseth : 

the  party  of  the  first  part  employs  the  party  of  the  second 

as  her  attorney  to  collect  a  claim  against  the  United 
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g        — ^  for  quartermaster's  stores,  as   per  claim,  amount 
.    *  ^^.00,  and  in  consideration  of  the  services  of  the  party  of 
^    second  part,  the  party  of  the  first  part  hereby  agrees  to 


the  party  of  the  second  part  an  amount  equal  to  one-half 
'^^liatever  sum  of  money  may  be  collected  from  the  United 


on  said  claim. 

**  -Dated  this day  of ,  187—. 

^  '*  JANE  C.  FACKLER.  [L.  s.J 

*  "W.  A.  Harness." 
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Upon  the  trial  of  the  caase  the  agreements  were  adinittec=f%^ 
by  counsel  for  defense  to  have  been  executed  and  delivi 
by  the  defendant  to  the  plaintiff,  and  they  were  read  as  ev= 
dence  to  the  jury,  but  subsequently  the  justice  ordered 
agreements  to  be  withdrawn  as  evideooey  and  instructed  tl 
jury  to  find  for  the  defendant,  on  the  ground  that  it  is  again: 
public  policy  to  enforce  such  agreements ;   whereupon  tl 
counsel  for  the  plaintiff  made  his  exception. 

This  ruling  of  the  justice  who  tried  the  cause  is  the  ot^ 
point  to  be  determined  by  this  court. 

John  y.  Oliver  and  F.  P.  Cuppy  for  plaintiff. 

Enoch  Totten  for  defendant 

By  the  Couet  : 

We  are  of  opinion  that  the  conrt  erred  in  withdrawin 
the  agreements  from  the  consideration  of  the  jury.    We  do 
not  understand  that  a  contract  for  a  contingent  fee,  which  m^ 
otherwise  fair  upon  its  face,  is  in  violation  of  public  policy* 
In  Weed  &  Clark  vs.  Blacky  we  decided,  at  the  last  term,  (ant^  -» 
268,)  that  a  contract  to  pay  a  Delegate  in  Oongress  for  servio^^ 
rendered  by  him  in  securing  the  payment  of  a  claim  wher^^ 
legislation  is  required  for  that  purpose  is  absolutely  void  <^ 
but  in  the  same  decision  we  also  laid  down  the  doctrine  ^^' 
that  contracts  for  particular  service,  such  as  the  eolleetioi^ 
of  evidence,  the  preparation  of  papers,  or  the  delivery  o 
arguments  in  snpport  of  a  claim  were  legitimate,  and  coul^ 
be  enforced.    Child  vs.  Tm^  21  WaU.,  441.    In  the  pres- 
ent   case,    the  agreements    simply  provide  a   contingent:^ 
compensation  for   collecting  a  claim  against   the  Unitecff^ 
States.    There  is  nothing  apparent  in  the  reading  of  th^^ 
agreements  affecting  their  validity  as  being  to  procure  legi^'"-' 
lation  on  the  part  of  Congress  in  any  improper  form,  or  indee^B 
in  any  form  whatever.     They  were  erroneously  exdadeA^ 
and  the  judgment  must,  therefore,  be  reversed. 

HmiPHBEYS,  J.,  dissentiDg. 
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SAIMUEL    D.     PHILLIPS    AND    JOHN    RIDDLE   VS. 

GEORGE  B.  COBURN. 

AT  Law.— No.  12418. 

X.  .A.  Jadgment  in  an  ordinary  action  at  law  for  a  debt  secured  by  a  mo 
ohanio's  lien  is  not  admissible  evidence  against  a  snrety  on  an  un- 
dertaking to  discharge  that  lien,  according  to  the  requirements  of 
aection  708,  Kevised  Statutes  for  the  District  of  Columbia. 

II.  JL  personal  action  on  the  common  counts  is  not  at  all  appropriate  ta 
^he  remedy  which  the  mechanic's  lieu  law  has  rendered  necessary 
in  order  to  enforce  such  a  lien. 

STATEMENT  OF  THE  CASE. 

^liis  action  was  against  defendant  as  surety  upon  an  nn- 

dert^aking  given  for  the  release  of  a  mechanic's  lien.    The  lien 

of  txiechanios  for  labor  and  materials  used  in  the  construction 

of  l>Qildings  is  provided  for  by  chapter  20  of  the  Revised 

St&t;ates  for  this  District.    Notice  of  the  lien  is  to  be  filed  in 

the  office  of  the  clerk  of  this  court,  and  the  lien  is  to  cease  at 

tbe  expiration  of  one  year  after  the  completion  of  the  build- 

^^IC^  unless  before  that  time  an  action  to  enforce  the  same 

^b^ll  ixayQ  been  commenced  by  the  person  having  the  lien. 

^^^^190  697  reads  as  follows :  ^^The  complaint  of  the  plaintifl 

sb^l]  contain  a  brief  statement  of  the  contract  on  which  the 

^^ftim  is  founded,  the  amount  due  thereon,  the  time  when  the 

'^^^Xce  was  filed  with  the  clerk,  the  time  Vhen  the  building 

^^9  completed,  if  it  be  completed,  with  a  description  of  tho 

^^^Oaisea,  and  any  other  material  facts,  and  shall  pray  that 

^^     premises  may  be  sold,  and  the  proceeds  of  the  sale  ap- 

^**«cl  to  the  discharge  of  the  lien." 

^^ction  708  enacts  that,  ^^ In  all  proceedings  commenced 

^^^«r  this  chapter,  the  defendant  may  file  a  written  under- 

*J^ing,  with  surety  to  be  approved  by  the  court,  to  the  effect 

^^ti  he  will  pay  the  judgment  that  may  be  recovered  and 

^  ^ts,  and  thereby  release  the  property  from  the  lien  hereby 

^^ction  808  provides :  "  The  proceedings  to  enforce  any  liea 
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shall  be  by  bill  or  petition  in  equity,  and  the  decree,  beside 
subjecting  the  thing  upon  which  the  lien  has  attached  to  th 
satisfaction  of  the  plaintiiPs  demand  against  the  defendant 
shall  adjudge  that  the  plaintiff  may  recover  his  demaii 
Hgainst  the  defendant,  and  that  he  may  have  executio 
thereof  as  at  law.'' 

The  plaintiffs,  being  mechanics,  proceeded  to  effect  a  lie 
in  conformity  with  the  foregoing  statute.  On  the  19th  d£ 
of  January,  1872,  they  filed  their  notice  of  lien  in  the  derb 
*  office  against  twenty-five  houses  situated  in  this  city  in  sqoa 
No.  675,  on  lots  70  to  89  and  169  to  188,  inclnsive,  then  own^ 
by  Benjamin  F.  Gilbert  and  Nelson  T.  Judd,  and  on  the  2^ 
day  of  February,  in  the  same  year,  they  commenced  an  or^ 
nary  action  at  law  in  assumpsit  against  said  Gilbert  a 
Judd.  The  declaration  thereon  contained  only  the  comn:^ 
counts  for  labor  and  materials,  and  there  was  a  judgment  < 
the  24th  day  of  June,  1873,  for  the  sum  of  $3,446.88  again 
the  said  Gilbert  and  Judd.  Execution  was  issued  there^ 
,  and  returned  nulla  bona.  The  defendant,  Ck>bum^  was  not 
party  to  that  suit.  On  the  19th  day  of  March,  1872,  the  sa: 
Gilbert,  with  George  B.  Coburn  as  surety,  entered  into  a 
undertaking,  in  conformity  with  section  708  above  quoted,  fa 
the  purpose  of  releasing  said  lieu,  and  the  same  was  duly  re 
leased  May  1,  1872.  The  undertaking  was  in  the  words  foJ 
lowing : 

^^  Lien-claim  on  twenty-five  houses,  on  I  street  north  anc 
First  street  east,  and  in  the  rear  of  said  streets,  in  sqaan 
€75,  on  lots  70  to  89,  inclusive,  and  169  to  183,  inclnsive 
on  Myrtle  street,*  the  said  B.  F.  Gilbert,  principal,  and 
■George  B.  Coburn,  surety,  both  of  Washington,  D,  C,  h^e 
by  undertake,  for  themselves,  their  heirs,  executors,  an( 
administrators,  to  satisfy  and  pay  the  final  judgment  of  thi 
<;ourt  upon  the  above  claim,  which  judgment  mi^  be  rend 
ered  against  both  of  us  in  consideration  of  the  discharge  o 
said  lien.'' 

The  declaration  in  the  present  action  sets  up  this  under 
taking,  and  avers  the  recovery  of  this  judgment  in  the  actioi 
at  law  just  stated  for  the  amount  of  the  debt  secured  by  t)ia 
lien.  It  also  alleges  the  execution  thereon  and  the  return  ca 
nulla  bonaj  and  that  the  defendant  Coburn  who  execate 
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the  tmdertakiug,  has  not  pBid  that  jadgment  in  parsoance  of 
his  obligation.  The  defendant  Gobarn  interposed  several 
pleas:  not  indebted,  never  promised,  and  that  no  suit  has 
been  mstitated  or  Judgment  obtained  to  enforce  the  lien-claim 
ft>r  ^hkHi  he  is  surety,  and  that  there  has  been  no  breach  of 
bis  undertaking. 

Upon  the  trial  of  tirese  issues  in  the  present  case,  the  notice 

^  lien,  the  undertaking  of  defendant,  and  the  discharge  of 

^be  lien  were  introduced  as  evidence  by  the  plaintiffs  without 

^t>ieetion.    The  record  of  the  judgment  in  the  action  at  law 

^ST^inst  Benjamin  F.  Gilbert  and  Nelson  T.  Judd,  already 

■^^^utioned,  was  also  offered  in  evidence  by  the  plaintiffs,  and 

^  tiliat  the  defendant's  counsel  objected.    The  objection  was 

^v^rrnled  by  the  court,  and  the  record  was  allowed  to  be 

■"^^d  to  th  e  jury.    To  that  ruling  an  exception  was  taken, 

^l^ich  is  the  only  exception  in  the  case.    An  appeal  is  taken 

*>y  tlefendant. 

-Afipor^  it  Netvman  for  plaintiffs. 
"^chn  C.  Fay  for  defendant : 

• 

7here  is  nothing  in  the  record  to  identify  the  personal 

iud^[ment  with  the  lieu-claim  which  was  the  subject-matter 

^f    the  bond.     There  was  no  evidence  tending    to  show 

^^^t  the  plaintiffs  ever  had  a  right  of  lien,  or  that  tbey 

"*<i  availed  themselves  of  the  provisions  of  the  statute  and 

broogbt  themselves  within  its  limitations,  and  the  defend- 

*ot  insists  that  his  liability  is  to  be  measured  by  and  is 

^•^xtensive  with  the  lien  only,  and  not  with  the  debt.    The 

^iBtiQctipn  between  the  lien-claim  and  the  debt  is  well  defined 

^'^d  Vastly  different.    Phillips  on  Mechanics'  Liens,  sec.  311, 

P-  440;  Tfe»tvs.  Fleming^  18  Illinois,  248;  MoNeUvs.  Boreland^ 

^  5^^ij  144.     Indeed,  the  lien  remedy  is  considered    so 

^*^tirely   disconnected   with  the   debt,  that  in  the  settle- 

l^^t  Qf  an  intestate  estate,  contracts,  &c.,  though  secured 

^  ^whanics'  lien  on  the  land,  are  a  charge  upon  the  per- 

^^^^   estate  in  the  first  instance.     Taylor  vs.   Taylor y  3 

^^^•,64. 

^^Q  plaintiffs  had  two  remedies,  either  to  pursue  the  lien 
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or  pursae  the  parties  in  a  personal  action  of  assainpsit.  Tb 
action  in  which  jadgmeut  was  rendered,  if  we  refer  to  tb 
papers  in  that  case,  was  a  peraonal  action,  and  there  was'n 
count  in  the  narr.  npon  the  lien-daim,  and  the  actioni  #a8  fr 
stitnted  before  the  lien  was  discharged  or  the  bond  gives 
and  even  though  it  were  conceded  for  the  sake  of  the  ar|^ 
meat  that  it  was  the  same  indebtedness,  which  neither  tV 
record  nor  the  proofs  show,  still  the  defendant  insists  Om. 
that  action  was  a  pursuit  of  their  jier«oiia2  daim,  and  that  t1 
bond  was  the  substitute  of  the  lien-claim,  subject  to  all  tl 
defenses  and  requiring  all  the  evidence  that  would  be  reqa 
site  to  enforce  the  lien  itself. 

The  giving  of  a  bond  did  not  concede  either  the  right  c 
lieu  or  the  vailidlty  of  the  lien ;  the  bond  was  for  the  purposi 
of  removing  the  cloud  upon  the  title  which  existed  by  reasoa 
of  the  filing  of  the  lien,  and  this  cloud  existed  whether  tb^ 
lien  was  a  valid  one  or  not ;  the  bond  could  in  no  way  cor^ 
any  defect  in  the  lien,  and  it  should  be  treated  exactly  M 
the  lien  itself,  the  liability  thereon  being  contingent  apor 
the  validity  of  the  lien-claim,  and  not  as  a  covenant  XC 
pay  the  debt.  The  tenor  of  the  bond  relates  to  the  lien  ■ 
claim,  not  the  debt.  Certainly,  then,  a  judgment  in  per 
9onam  was  not  properly  admissible  in  evidence  to  establisli 
liability  npon  the  bond,  and,  even  though  admitted,  coold 
afford  no  evidence  of  a  breach  of  the  condition  of  the  undw- 
taking  sued  on. 

Mr.  Justice  MagArthur  delivered  the  opinion  of  thecourt: 

The  bill  of  exceptions  in  this  case  raises  the  question 
whether  a  judgment  in  an  ordinary  action  at  law,  for  the 
debt  secured  by  a  mechanic's  lien,  is  admissible  evideoetf 
against  a  surety  on  an  undertaking  to  discharge  that  liem 
It  is  held  by  a  majority  of  the  court  that  it  is  not  Tb'4 
declaration,  in  tl\p  action  at  law  in  which  the  judgment  mai 
rendered,  contained  only  the  common  counts  in  assnmpsi't 
with  a  bill  of  particulars  annexed.  This  action  was  eom- 
menoed  before  the  lien  had  been  released.  Now,  the  statdta 
under  which  the  lien  was  created  provides  a  mode  in  whieb 
it  can  be  enforced.    The  complain t«  in  such  case,  shall  con- 
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taio  a  brief  statement  of  Uie  contract  on  which  the  ajiaim  is 
founded,  the  axnonnt  dne  thereon,  the  time  when  the  notice 
wa9  filedfJbhe  time  when  the  bnilding  was  completed,  together 
ifitlft  a  desonption  of  the  premises,  and  shall  pray  that  the 
pramiaeamay  be  sold,  and  the  proceeds  of  the  sale  applied 
to  Uie  discharge  of  the  lien.     The  general  provision,  con- 
in  sectioA  808,  reqnires  that  the  proceedings  to  en- 
any  Uen  shall  be  by  bill  or  petition  in  eqnit}'.    The 
^^hole  proceeding  is  in  rem^  and  mast  be  instituted  within 
one  year  from  the  lime  the  bnilding  was  completed.    An 
notion  at  law  on  the  common  counts  is  not  at  all  appropriate 
'ix>  the  remedy  which  the  statute  has  thus  rendered  necessary 
"in  order  to  enforce  amechanic's  lien.    This  is  too  cl^ar  for 
s^j^ment. 

Bat  it  is  said  the  undertaking  discharged  the  lien,  and  it 

*^^ns  therefore  unnecessary  to  enforce  it.    The  provision  of 

^wstion  708  says  that,  in  all  proceedings  commenced  under 

^liat  chapter,  the  defendant  may  file  his  undertaking,  and 

thereby  release  his  property  from  the  lien  created  by  that 

"^^hapter.    This  clearly  means  that  the  undertaking  is  to  pay 

'Uko  judgment  that  may  be  recovered  in  the  proceeding  to 

enforce  or  foreclose  the  lien  in  equity.    The  language  is  pe- 

'^^oliar.    It  is  the  defendant  in  the  proceeding  who  may  file 

^^^be  undertaking,  and  it  is  to  be  approved  by  the  court  in 

'^^hich  the  proceeding  is  pending.  This  statute  assumes  that  an 

^^tion,  such  as  is  required,  with  a  complaint,  alleging  all  the 

'^iixmmstances  necessary  to  support  the  proceeding  to  enforce 

^  lien,  has  been  commenced,  and  then  it  declares  that  the 

^^  defendant  may  file  his  undertaking.'"    The  surety  undertakes 

^<^ly  to  pay  the  judgment  obtained  in  the  mode  pointed  out 

^y  the  law.    The  action,  however,  in  this  case  was  com- 

^''^^iieed  before  the  lien  was  discharged.    This  shows  that,  it 

y^A  not  a  proceeding  under  the  statute  or  in  conformity  with 

^^     The  lien  is  like  a  mortgage,  and  is  on  property  to  be  fully 

^^^cribed.    It  may  be  utterly  void,  and  still  the  mechanic 

^▼^  a  good  action  at  law  for  the  debt.    When  he  forecloses  on 

^^  lien,  he  must  allege  that  he  has  filed  his  notice,  he  must 

^^^eribe  the  proi>erty,  and  aver  that  the  debt  arose  from  hav- 

^^S    furnished  material  or  labor  in  the  construction  of  the 

^^il<]ing,  and  it   must  appear   that   he   has  bronght   his 
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action  within  the  year,  and  that  the  whole  proceeding  is 
brought  in  the  proper  manner  and  form.  The  surety  who 
executes  the  undertaking  has  a  right  to  defend  himself 
upoQ'  ail  these  points  in  the  proceeding  to  enCoroe  the  Utsu 
He  has  not  undertaken  to  pay  any  othdr  judgmetrt  than  tbmb 
provided  fox  in  the  statute.  The  record  of  the  Judgment^ 
in  the  x>ersonal  action,  was  improperly  admitted.  A  new 
trial  is  allowed. 

Gabttek,  Ch.  J.,*and  Humphbets,  J.,  dissenting. 


^f 
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G.  PHILLIPS  vs.  BENJAMIN  P.  &ILBERT, 

OBAOB  BOOGHTON,  W.  BOWBN  MOOBB,  AND 

JTHBCTICUT  GENERAL  LIPEINSUKANOB  GOM- 


IN  Equity.— No.  S272. 

hsnio  who  has  filed  a  lien  npoQ  certain  real  estate  for  work  and 

terials  famished  in  the  erection  of  houses  thereon,  and  releases  it 

r  the  purpose  of  enabling  the  owner  to  secure  a  new  loan,  cannot 

claim  to  enforce  the  same  lien  as  against  the  party  making^ 

acli  loan  upon  the  security  of  the  property. 

STATEMENT  OF  THE  CASE. 

6  facts  apparently  established  by  the  testimony  are 
"tantially  these : 

the  month  of  Augost,  1871,  the  complainant  entered 

sn  agreement  with  the  defendant  Gilbert  to  erect  six 

Xliog-hoQses  on  certain  lots  in  the  city  of  Washington^ 

"^vhich  he  was  to  be  paid  the  sum  of  $32,000.    On  the  23a 

of  May,  the  complainant  filed  in  the  clerk's  ofBice  a  no- 

of  his  intention  to  hold  a  lien  on  the  property  for  labor 

materials  of  the  valne  of  $27,540.00. 

e  property  had  been  heavily  encnmbered  by  Gilbert,  and 

^^ovember,  1873,  a  sale  thereof  was  made,  by  virtue  of 

in  trust-deeds  held  by  one  Eastwood,  and  the  complain- 

Phillips,  became  the  purchaser  at  such  sale.    After  the 

plainant  had  purchased  the  property  he  entered  into  ne- 

^^ti^tions  for  a  loan  of  the  sum  of  836,000  from  the  defendant^ 

^^  CJonnecticut  General  Life-insurance  Company,  to  be  se- 

^'^^^^d  by  a  trust-deed  on  the  premises  in  question.    These 

^^Sotiations  were  conducted  by  the  complainant  with  J.  G. 

^^ST^low,  the  agent  of  the  insurance  company  in  this  city. 

*^^  abstract  of  the  title  to  the  property  had  been  furnished 

^  ^igelow  by  the  complainant,  and  had  been  forwarded  to 

*^    Insurance  company  at  Hartford.    With  the  abstract  was 

.    ^^>  forwarded  a  formal  release  and  discharge,  duly  executed 

^   t;lie  plaintiff^  of  the  lots  described  in  the  bill  from  the  ef- 


416  Supreme  Ooubt,  D.  0.         [Janaary  I 


Phillips  fs.  eilkert  cl  si. 


feet  aud  operation  of  the  claim  for  mechaaic's  lien  filed  t 
him. 

Bat  before  the  negotiations  for  the  loan  had  been  complete* 
and  before  the  premises  had  been  convey  ed  to  the  oomplafi 
ant  by  the  trustees  who  made  the  sa  le^  Gilbert  effected  a  sa 
thereof  to  Messrs.  Bonghton  &  Moore.  Gilbert,  at  the  tiic 
was  largely  indebted  to  the  said  firm,  and  they  agr  eed  to  l>  ? 
the  property  from  him,  pay  off  whatever  mi  ght  be  foand  A 
to  Phillips  from  Gilbert  for  tlie  work  done  a  nd  materia 
famished  by  him  under  the  agreement  between  themy  a.^ 
also  to  remove  the  incumbrance  put  on  the  property  by  Gi- 
ber t,  and  then  to  complete  the  houses,  sell  them,  and  appj 
any  surplus  there  might  be  to  the  reduction  of  the  debt  dca 
from  Gilbert  to  them.  The  complainant  assented  to  tbJ 
arrangement,  and  abandoned  the  purchase  he  had  made,  an 
thereupon  the  lots  were  conveyed  in  fee  by  Gilbert  to  Bough  - 
ton  &  Moore.  At  about  the  same  time,  and  in  consanunatioifl 
of  the  same  arrangement,  a  bargain  was  made  between  th  " 
complainant  and  Boughton  &  Moor  e ,  whereby  the  complaiifl 
ant  agreed  to  complete  the  buildings  for  Boughton  &  Moores 
and  they  agreed  to  pay  him  the  price  originally  agreed  upoB 
between  him  and  Gilbert,  deducting  such  p  ayments  as  bac 
been  made  by  Gilbert  prior  to  that  time.  The  complaiDao' 
asserted  that  Gilbert  was  in  his  debt  for  materials  and  work 
to  the  extent  of  $4^000,  but  Gilbert  claimed  that  he  was 
entitled  to  more  credits  than  the  complaina  nt  had  given  him 
It  was  also  a  part  of  the  agreement  between  the  plaintiff  anc 
Boughton  &  Moore,  and  it  was  also  understood  and  approved 
by  the  agent  of  the  insurance  company,  that  Boughton  S 
Moore  should  take  up  the  negotiations  for  the  loan  where  the 
complainant  stopped,  and  procure  the  loan  on  the  same  propi 
erty.  It  was  a  condition  of  making  the  loan,  imposed  by  thfl 
insurance  company,  that  out  of  the  fund  the  prior  incum 
brances  should  be  removed,  in  order  that  its  security  migta 
constitute  the  first  incumbrance.  And  it  was  a  part  of  th. 
agreement  between  the  complainant  and  Boughton  &  Moor^ 
that,  after  the  debts  secured  by  deeds  of  trust  on  the  grouim 
had  been  paid,  the  complainant  should  be  paid  out  of  tfti 
loan  whatever  sum  might  be  found  due  to  him  for  work  don 
and  materials  furnished  for  Gilbert.     It  was  also  agie« 
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that  a  oertaio  note  for  $3,000,  made  by  Gilbert  and  given  to 

complainant,  and  then  overdae  and  nnpaid,  should  also  be 

taken  tip,  and  that  the  balance  of  the  loan  should  be  paid  to 

him  for  the  materials  fnmished  and  labor  performed  by  him 

for  Boa  j^hton  &  Moore,  tinder  his  as^reement  with  them.    The 

>ii«QTaiiee  company,  some  time  in  February,  1873,  relying 

'iIKM!  the  abstract  of  title,  and  the  release  of  the  lien  of  the 

<)<»tiiiplflSnftat  held  by  ft,  made  the  loan  and  advanced  the 

Sana  of  $36,000  upon  the  secnrity  of  the  property.    The  com- 

l^^t  nant  thereupon  went  to  work  to  complete  the  houses  for 

fioctghton  ft  Mioore,  as  agreed  upon  between  them.     The 

'^^oxiey  loaned  was  paid  out  by  Btgelow,  the  agent  of  the  com- 

,  and  he  paid  the  sum  of  $18,873  to  take  up  the  trust- 

outstanding  on  the  lots ;  he  paid  the  overdue  note  for 

9OOO,  as  agreed,  and  he  paid  to  the  complainant,  out  of 

fund,  the  sum  of  $6,000.    The  complainant  proceeded 

the  work  until  some  time  about  the  11th  of  June,  1873, 

then  abandoned  the  houses,  and  filed  the  bill  in  this  court 

enforce  the  old  claim  for  lien  filed  against  Oilbert. 

^K?be  court  below,  July  8, 1875,  passed  a  decree  dismissing 

bill  with  costs.    An  appeal  was  taken  to  the  general 

by  the  complainant : 


^ppleby  &  Edinonston  for  complainant : 

appears  from  the  testimony  that,  at  a  sale  made  by  the 
^^^^^stee^  under  a  deed  of  trust  from  Gilbert  prior  in  date  to 
^biUips^s  lien,  Phillips  bid  for  the  proi>erty,  but  did  not  com- 
ply  with  the  terms  of  sale,  and  that  a  dispute  arose  be- 
^▼aeii  Gilbert  and  the  trustee  as  to  the  validity  of  the  sale. 
*lie  aale  was  made  in  October  or  November,  1872.    After 
^^illips  had  bid  at  this  sale,  J.  G.  Bigelow^  the  agent  of  the 
^noecticut  Life- Insurance  Company,  expressed  to  Phillips 
^f  opiDion  that  he  could  negotiate  a  loan  of  $36,000  with 
^^  eompany.    Phillips  procured  an  abstract  of  title,  which 
*"^'«^^  a  lien  filed  by  himself  for  $27,000.    When  Bigelow 
..^^  ^bout  to  go  to  Hartford,  Conn.,  to  secure  this  loan,  Phil- 
^?  signed  a  release  of  lien. 

5^<^  the  part  of  the  complainant,  it  is  contended  that  this 
ten«^^  delivered  to  Bigelow  was  only  to  be  used  in  case  the 


^^  'Was  made  to  Phillips,  and  returned  to  him  in  case  the 
27  D 
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loao  was  not  made  to  him.    Phillips,  in  his  testimony  ia  re 
battal,  page  2,  says : 

^'I  think  I  gave  him.(Bigeloiv)  such  release.  When  h. 
was  aboat  to  start  for  Hartford  with  the  abstract,  he  sag 
gested  to  me  it  would  be  necessary  to  have  a  release  of  Ite 
to  place  in  the  hands  of  the  company  to  give  them  aathoiit 
to  release  the  lien  before  jthe  loan  could  be  made  to  me.  Tha 
was  to  be  used  only  if  the  loan  was  made  to  me,  and  retame 
in  the  event  of  my  not  getting  the  loan." 

The  written  release  of  lien  not  being  given  either  to  tl 
debtor  or  his  agent,  or  to  the  proper  officer  of  the  court, 
whom  it  was.  directed,  the  discharge  of  the  lieu  was  not  QO^ 
plebe.  Phillips  on  Mech.  Liens,  sec.  295 ;  WetheriU  vs.  Sarb^'. 
2  Barr.  Penn.  St.,  348.  The  lien  of  a  mechanic  is  not  waived, 
released  except  by  plain  acts.  Hindman  vs.  Lybrand^  14 
and  K.,  31. 

EiiocU  Totteny  for  defendant,  contended  that  complains 
cannot  maintain  this  action,  because — 

1st.  He  practically  joined  in  the  conveyance  from  Gilbert  ^ 
Houghton  &  Moore,  and  therefore  is  estopped  from  settitri 
up  this  lien  against  them.  Phillips  on  Meeh.  Liens,  sec.  39C 
Bigelow  on  Estoppel,'369 ;  Doub  vs.  Barnes,  4  Gill,  1 ;  Ale^ 
ander  vs.  ISlavens,  7  B.  Hon.,  356. 

2d.  He  accepted  the  promise  of  Boughton  &  Moore  to  pa^ 
for  the  work  done  and  materials  furnished  by  him  for  Gilbert 
and  actually  received  $6,00©  by  virtue  of  the  promise.  B^ 
accepting  the  personal  obligation  of  third  persons  to  pay  tb^ 
debt,  he  waived  and  discharged  his  lien.  The  acceptance  Oi 
said  security  is  inconsistent  with  the  intention  of  holding  i 
lien.  Strong  vs.  Orant,  18  Wall.,  623;  Brady  vs.  Andersom 
24  ni.,  113;  Kingley  vs.  Thomas,  28  III.,  505;  Bennersonve 
Thayer,  23  III.,  374;  Whiting  vs.  Joslin,  108  Mass.,  103;  - 
Kent's  Com.,  153 ;  2  Sugden  on  Vendors,  59 ;  Brown  vs.  Oil 
man,  1  Mas.,  212 ;  Fish  vs.  Howland,  1  Paige,  20 ;  William 
vs.  Roberts,  5  Ohio,  35  ;  Conover  vs.  Warren,  1  Gilm.,  501. 

3d.  The  plaintiff  cannot  maintain  a  suit  on  the  lien  filed  fc 
work  done  and  materials  provided  under  the  contract  wiC 
Boughton  &  Moore.  To  enable  a  builder  to  enforce  a  lien  * 
this  kind,  the  labor  and  materials  must  have  been  furnish^ 
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in  porsaance  of  a  contract  with  the  owner  of  the  lots,  and 
through  the  instramentality  of  a  notice  of  an  intention  to 
hold  a  lien  upon  the  property  for  the  particalar  work  and 
materials.    Bev.  Stat,  D.  O.,  sees.  692,  693. 

4Ltli.  The  lien  was  discharged  by  the  delivery  of  the  release 
to  the  insaranoe  company.  The  complainant,  after  inducing 
the  insnrance  company  to  part  with  its  money  on  the  faith  of 
tbe  release,  and  having  received  a  large  part  of  that  money 
himself,  is  estopped  from  setting  np  the  lien.  Bigelow  on 
Estoppel,  309. 

Mr,  Jnstice  Wylie  delivered  the  opinion  of  the  court : 

The  simple  question  in  this  case  is,  whether  a  mechanic 
who  had  filed  a  lien  upon  a  certain  piece  of  property,  and 
i^leased  it  to  enable  the  parties  owning  the  land  to  make  a 
loan,  can  afterward  claim  the  lien  as  against  those  who  have 
advanced  the  money.  We  think  not.  The  decree  appealed 
fr<>m  is  therefore  affirmed. 
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AMASA  T.  0.  DODGE  VS.  THE  FBEEDMAITS  SA 
IKGS   AND  TRUST  COMPASTT,   JOHN   S.  JONE 
JOHN  E.  KENDALL,  JACOB  LADO  W,  AND  OEVILL- 
D.  VAUGHAN. 

In  Equity.— No.  4011. 

I.  The  ossigneo  of  two  several  promissory  notes  is  entitled  to  tbe  bene 
of  a  deed  of  trost  ezeoated  to  secure  their  payment. 

n.  The  maker  of  said  notes,  being  anable  to  pay  them,  made  an  arran^ 
ment  with  a  bank  to  carry  them  for  six  months  and  hfiiid  theoa. 
oollateral  for  the  payment  of  a  new  note  which  he,  the  maker,  on 
part  gaye  the  bank  for  the  amount  of  the  money  adTtnoad. 
trustee  who  held  the  notes  for  ooUeotion  indorsed  them  to  the  biaiB.1^ 
under  this  arrangement,  and  received  the  sum  due  thereon  :    UMLmM9, 
that  this  was  not  a  payment  and  extinguishment  of  the  notes  so  aa  ^-o 
relieve  the  deed  of  trust,  an'd  that  it  made  no  diflforanoB  whathar  tft&^ 
bank  took  theso  notes  only  as  collateral,  for  they  would  have  a  rfgt>  ^ 
to  enforce  the  trust  if  the  new  note  was  not  paid. 

STATEMENT  OF  THE  CASE. 

The  complainaDt  seeks  by  his  bill  to  obtain  a  releiise  of     ^ 
certain  deed  of  trust  upon  lot  5,  in  square  763,  in  the  city  C^^ 
Washington.    The  cause  was  heard  in  the  court  below  nixy      ^ 
the  pleadings  and  proof,  and  the  following  facts  appear : 

In  September,  1870,  one  Charles  H.  Holden,  being  tlu^^^ 
owner  of  the  property  in  controversy  and  also  other  lot^^^ 
made  two  promissory  notes,  bearing  date  September  23, 187C^^' 
each  for  the  sum  of  $1,892.50,  payable,  with  interest  at  8}  pc^^' 
cent.,  to  the  order  of  J.  S.  Ladow  &  Co.,  one  in  six  and  th^^^ 
other  in  twelve  months  from  date.    To  secure  the  payment  c:::^^^ 
these  notes  Holden  executed  and  delivered  a  deed,  whereb^^'J 
he  conveyed  the  property  in  question,  with  other  propert;^^/ 
to  the  defendant  Jones,  in  trust,  with  the  usual  powers  t    ^ 
sell  in  case  of  default.    Between  September  4,  1871,  ai:^^ 
April  1, 1872,  Holden  paid  on  these  notes  about  $2,200,  Btrnd 
such  payments  were  indorsed  upon  them  by  Ladow  &  Oo. 
The  notes  were  afterMC9>rd  sent  to  the  defendant  Jones  by 
the  holders,  Ladow  &  Co.,  with  orders  to  collect  them,  and 
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be  ^vv^^  pircattDg  Holden  for  payment.    Holden,  being  unable 

to  psirj  the  notes,  made  an  arrangement  with  the  Freedman's 

Savings  and  Trust  Oompany,  by  whioh  that  company  agreed 

to   tsike  ibe  notes  from  Ladow  ft  Co.  and  carry  them  for 

Boldcn  for  six  months,  and  Holden,  on  his  part,  agreed  to  pay 

tlie  torsst  company  interest  at  the  rate  of  10  per  cent  on  the 

amount  advaneed  by  it.    Holden  then  advised  Jones,  the 

bolder  of  the  notes,  that  he  had  made  the  arrangement  be- 

^or^  described,  and  requested  him  to  take  the  securities  and 

deliver  them  to  the  bank,  and  receive  his  money  for  them. 

^^x^  tbe  35th  day  of  October,  1872,  Jones  went  to  the  bank 

"^vitili    the  notes  and  the  deed  of  trust  by  which  they  were 

seour^,  and  delivered  them  to  the  actuary  of  the  trust  com- 

l^^Tky-y  who  thereupon  paid  him  the  sum  of  $2,205,  that  being 

amennt  of  principal  and  interest  due  on  the  notes  at  that 

w     To  complete  the  transaction  according  to  the  agree- 

Holden,  about  a  week  afterward,  went  to  the  bank  and 

his  note  for  the  sum  of  $2,205.50,  payable  in  six  months, 

interest  at  10  per  cent.    It  is  admitted  by  complainant 

these  notes  were  to  be  held  by  the  bank  as  collateral  to 

the  payment  of  Holden's  note,  which  he  gave  the  bank 

^^  ciarry  the  notes  secured  by  their  trus^deeds• 

r  all  these  transactions,  and  on  the  9th  day  of  Septem- 

X873,  the  complainant  pnrchased  from  one  Frank  Bell 

^^^  lot  which  he  now  seeks  to  have  discharged  from  the  trust. 

lie  asserts  that  an  abstract  of  the  record  of  the  convey- 

and  incumbrances  of  the  property,  showing  that  it  was 

^^'^^^    from  incumbrances,  was  delivered  to  him  at  the  time  of 

*^iti  purchase. 

^l^e  complainant  asserts  in  his  bilU  and  produces  testi- 

^liouy  tending  to  show,  that,  at  the  time,  Holden  offered  as  a 

^^^^^^ty  for  the  p^ment  of  these  notes  a  house  and  lot  on 

^*^^  oomer  of  A  and  Second  streets,  now  owned  by  defendant 

^^i^dally  and  which  at  that  time  was  not  completed.    Ladow 

^^Je^ted  to  the  security  in  consequence  of  the  house  not 

^in^   completed,    and  Holden   finally  agreed  to   include 

lot  |>^  In  gquare  703,  (now  owned  by  tbe  complainant,)  with 

^Qe  iinderstanding  and  agreement  that,  when  the  house  was 

^^^pleted  and  a  partial  payment  made,  a  portion  of  the 

l^^^Perty  should  be  released.    This  payment  was  made,  but 
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memberH  of  the  firm  of  Ladow  &   Oa    swear  that  the^!> 
never  directed  Jones  to  release  the  trust-deed  on  said  1<^ 
It  seems  front  the  evidence  that  Jones^  the  trastee^ 
informed  Holden  and  Dodge  that  he  had  released  it ; 
Jones  swears  that  he  has  no  lecolleotion  of  ezeeating  ai 
snch  release,  and  does  not  believe  he  ever  has.    He  al 
states  that,  after  having  his  attention  called  to  the 
he  requested  his  attorney  to  examine  the  records  and 
tain  if  there  was  any  such  release;  and  he  found  tl 
instead  of  his  having  released  said  lot  5,  it  was  a  release 
other  property,  under  another  deed  of  trust,  that  he  h 
released. 

Upon  this  presentation  of  the  case,  the  justice  holdiug  ^ 
special  term  held  that  the  transactions  with  the  Freedms^j 
Savings  and  Triist  Company  were  equivalent  to  a  paymesc^  e 
and  extinguishment  of  the  notes,  and  passed  a  decree  deoliAr  r- 
ing  that  they  had  been  ^^  fully  paid,''  and  directing  the  trnst^^ 
the  defendant  Jones,  to  execute  and  deliver  to  the  oomplal 
ant,  ^^  within  twenty  days,"  a  deed  of  release  discharging  bt 
property  from  the  incumbrance,  and  also  directing  that,  :■ 
the  event  of  the  failure  of  the  trustee  so  to  do,  the 
should  '^  operate  as  a  final  release  of  the  said  property." 

The  cause  is  now  heard  on  an  appeal  from  this  decree. 

J.  Daniels  for  complainant : 

The  defendant  Jones   was  the  trustee.     Ladow  &  Co 
the  owners  of  the  notes,  sent  them  to  him  for  collection,  d 
for  sale  or  transfer.     He  could  not  transfer  the  notes 
trustee ;  that  was  no  part  of  his  trust.    He  could  receive  th 
money  for  the  notes  and  give  them  up ;  and  this  he  dl 
and  delivered  them  to  the  actuary  of  the  bank,  who  was  the 
acting  as  the  agent  of  Holden ;  and  the  money  paid  w 
Holden's  money,  and  when  it  was  paid   the  notes  we 
his;  and  the  money  paid  was  money  belonging  to  Ladow 
Co.   in  the  hands  of  their    trustee.     This   was,   then, 
final  payment  of  these  notes  by  Holden  with  his  own  mone^ 
borrowed  from  the  bank  on  his  own  note.   And  now  the  quie* 
tion  is,  can  he,  by  agreeing  with  the  bank  that  these  notes, 
paid  as  aforesaid,  shall*  be  held  as  collateral  security  to  te 
own  note,  and  thereby  revive  the  notes  as  against  tbe  pro^ 
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«rty  ^ven  as  security  for  tbeir  payment.  We  emphatically 
iuis^wer,  ''No;  he  cannot."  The  power  of  the  trastee  ceased 
tbe  moraent  he  received  the  money  on  these  notes,  and  it 
•caonot  be  renewed  by  Holden  as  against  Dodge  or  any  other 
porchasers  subsequent  to  the  trust 

JBnoch  TotUn  for  defendants : 

nTbe  general  principles  upon  which  this  case  depends  are 
simple  and  plain.  If  a-  judgment  or  other  debt  or  incum- 
t>rstnoe  be  paid,  not  by  one  who  is  a  party  thereto,  but  by  a 
"third  person,  the  debt  will  be  extingnished  or  not  according  to 
the  intention  of  the  parties,  and  a  transfer  or  assignment 
r,  whether  vali^  or  void,  affords,  under  all  circumstan- 
\^  unequivocal  evidence  of  an  intention  not  to  extinguish 
vs.  Vanderhilt,  20  N.  Y.,  397 ;  Mead  vs.  York,  6  N.  Y., 


Xf  this  money  had  been  paid  directly  to  Holden,  the  debtor, 

an  agreement  that  the  note  and  deed  of  trust  should 

be  assigned  to  the  bank  for  its  security,  (even  though  the 

bolder  of  the  mortgage  had  no  knowledge  of  the  agreement,) 

ah^  instead  of  procuring  such  assignment  he  had  paid  over 

the    noney  and  obtained  a  release  in  fraud  of  the  rights 

^^  t;he  bank,  this  court  would  have  Wen  bound  to  annul 

the  x'elease  and  enforce  the  trust  against  all  persons  having 

^otioe  of  the  rights  of  the  bank.    Downer  vs.  Miller^  16  Wis., 

^12  5    JPreedman^s  Savings  and  Trust  Company  vs.  Dodge^  MS. 

I^  t.he  assignment  had  been  made  by  Ladow  &  Co.  for  the 

^Ji^flt  of  the  bank,  but  without  its  knowledge,  the  trust 

"^oulcj  have  been  valid  and  the  trust  company  could  have  en- 

forc^^  it.     A  n  apsigrment  made  or  trust  created  for  the  bene 

"t  orp  one,  wlthoqt  his  knowledge,  can  be  enforced  by  the 

"^n^fl^i^ry.    Atldn  vs.  Barwicky  1  Strange,  165;  Cvmberland 

^^  Gt^dringtonj  3  Johns.  Ch.,  261 ;  Berly  vs.  Taylor,  5  Hill,  576; 

•^^ou>»ier  vs.  MiUer,  16  Wis.,  611. 

I^  the  present  case,  the  complainant  has  no  equities  as 
*8^ixist  the  trust  company.  The  deed  of  trust  was  duly  re- 
"^^^ed,  and  the  assignment  to  the  bank  was  made  nearly  a 
^^^1^  before  the  complainant  bought  the  property.  If  the  per 
^^^  from  whom  he  purchased  imp  osed  upon  him  by  using 
*  ^aloe  or  fraudulent  abstract  of  title,  he  should  seek  his 
^Oaedy  at  law  against  his  vendor  for  the  fraud. 
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Mr.  Justice  Humphbets  delivered  the  opinion  of  the  conrt : 

The  brief  record  we  have  in  this  case  discloses  that,  in  1870^ 
Charles  fi*Holden  had  and  possessed  certain  lots  of  ground  in 
Washington  City;    that,  in  September,  1870,  said  Holden 
made  and  executed  two  notes  amounting  to  $3,500,  to  secu 
the  payment  of  which  he  executed  a  deed  of  trust  upon  sai 
lots  of  ground. 

It  appears  after  that  that  Frank  Bell  bought  the  property 
and  fieiid  Bell,  on  the  9th  of  September,  1873,  conveyed  th 
same  to  Dodge,  the  complainant. 

Complainant  alleges  that  Bell  represented  he  had  a 
title,  and  that  he  never  discovered,  till  October,  1872,  thattb^^ 
Freedman's  Trust  Company  held  a  deed  of  trust  upon  sai 
proi)erty.    Said  notes  were  payable  to  Ladow  &  Ca,  tran 
ferred  by  them  to  the  Freedman's  Trust  Company,  which 
ried  the  security  of  the  mortgage. 

Complainant  alleges  that  Ladow  &  Co.  directed  a  release 
be  made  of  lot  5,  in  square  763,  and  that  Jones,  trustee,  to 
complainant  he  had  released  it. 

The  bill  seeks  to  have  lot  5  released. 

Every  material  allegation  in  the  bill  is  denied.by  all 
fendants,  but  especially  is  it  not  set  up  that  the  Ereedmai 
Company  participated  in  anything  except  the  lending 
money  upon  the  faith  of  the  deeds. 

It  is  pretended  by  the  bill  that  the  bank  took  the  deeds 
collateral  only ;  but  this  would  make  no  difflerence,  for  ^3^11 
deeds  of  trust  are  mere  collaterals.  The  bank  has  a  rights  "ta 
the  collaterals.  Even  if  the  bank  had  put  the  collateral  iv=&^ 
the  hands  of  Holden  for  collection,  it  would  not  have  losU-  ^'^ 
lien.    See  Clark  vs.  IsliUy  21  Wall.,  369. 

We  can  see  no  ground  for  taking  from  the  bank  the 
ity  for  the  payment  of  the  moneys  loaned  on  the  &ithof 
lots.    There  is  nothing  to  show  that  it  has  relinquishedL  its 
hold,  and  whatever  may  have  been  the  conduct  of  other 
ties,  that  cannot  atfect  its  rights. 

The  deeds  were  regularly  executed  oind  recorded,  and 
stitute  a  lien  till  the  debt  is  satisfied. 

Decree  reversed. 

Mr.  Justice  Wylie  dissenting. 
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JOHN  DIXON  vs.  JOHN  T.  N.  WILKINSON. 

At  Law.— No.  11172. 

ir  A  man  digs  upon  his  own  land,  and  uses  snch  care  as  an  ordinarily  pru- 
dent man  wonld  nse  in  malting  excavations  and  bnildlng  his  trails^ 
lv«  is  oot  liable  to  to  adjoining  lot-owner,  whose  honse  has  been 
injured  tbereby. 

STATEMENT    OF    THE   CASE. 

Ilie  defendant  owns  a  lot  of  land  in  tbe  city  of  Washing- 
ton adjoining  the  lot  of  plaintiff,  and  the  latter  has  broaght 
^^Ih  action  to  rec6ver  damages  fot  an  injnry  occasioned  by 
tile  defendant  digging  his  said  lot  and  removing  the  earth 
^^bioh  sustained  the  foundations  of  the  plaintiff^s  honse  care- 
^^"*^ly  and  negligently,  by  reason  of  which  the  side  of  his  said 
**oa^e  dropped  down,  cracked  and  injured  the  walls,  doors, 
^ooi-8,  windows,  and  roof,  to  his  damage,  &c. 
The  plea  is,  not  guilty. 

^pon  the  trial  of  the  cause,  the  plaintiff  introduced  evidence 
T^^^^ing  to  prove  the  issueon  bis  part,  and  tbedefendant  having 
^^^^oduced  evidence  to  show  that  in  making  the  excavation 
^^^  in  building  his  walls  he  had  used  reasonable  precaution  to 
J^^^vent  injury  to  the  dwelling  of  the  plaintiff,  and  the  case 
^^viDg  been  argued  to  tbe  jury  by  the  counsel  for  both  parties, 
^^d  the  court  having  charged  the  jury,  the  counsel  for  tbe 
^^tendant  asked  tbe  court  to  further  charge  that,  **if  they 
^>id  from  the  evidence  that  the  excavation  of  the  defendant  was 
^litirely  within  his  own  line,  and  he  used  such  care  as  an  ordi- 
narily prudent  man  would  have  used  in  making  bis  excavation 
^nd  building  his  walls,  the  plaintiff  is  not  entitled  to  recover.'^ 
^nd  asked  the  court  to  ftirther  charge  the  jury,  "if  they  find 
^rom  the  evidence  that  the  excavation  of  tbe  defendant  was  en- 
%iQely  upon  his  own  land,  and  that  tbe  building  of  tbe  plaintiff 
Xtras  over  defendant's  line,  and  the  defendant  had  so  notified  tbe 
plaintiff  and  required  him  to  remove  it,  the  plaintiff  is  not 
entitled  to  recover  for  any  injury  to  bis  house,  unless  the  jury 
IQnd  that  the  defendant  was  guilty  of  gross  and  wanton  neg- 
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ligence  in  making  bis  excavation  and  bailding  bin  walls.' 
And  asked  the  court  to  further  charge  the  jury,  ^'if  thejfini 
from  the  evidence  that  the  defendant's  excavation  was  entirely 
within  bis  own  line,  and  that  be  used  sncb  precautions  as  ai 
ordinarily  prudent  man  would  have  taken  to  prevent  injui 
to  the  house  of  the  plaintiff^  but,  in  consequence  of 
weather,  a  portion  of  the  fonndation  wbs  thrown  down,  an^ 
the  crumbling  of  the  earth  caused  a  settling  of  the  plaintiflT 
bouse,  the  defendant  is  not  liable  for  any  damage  occasioni 
tbereby ; "  which  several  instructions  the  court  refused  to  giv 
and  the  defendant's  counsel  excepted  to  the  refusal  to  chari 
as  requested,  and  also  to  the  charge  as  given ;  and  there  beii 
a  verdict  in  favor  of  the  plaintiff,  the  case  comes  here  n[> 
the  exceptions  just  mentioned  by  the  appeal  of  the  defenda^ 

The  court  in  general  term  were  unanimously  of  opinion  tl^  sm»t 
the  exceptions  were  well  taken;  and  that  tbe  instmctioxxs 
asked  for  on  the  part  of  the  defenda  nt  correctly  expres^»^^ 
tbe  law  to  be  given  to  the  jury.  It  follows  that  the  verA: 
dust  be  set  aside  and  a  new  trial  granted. 

Riddle  &  Thomas  for  plaintiff. 

S.  8.  Eeiikle  for  defendant. 
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EMMA  E.  FISKE  vs,  JOHN  G.  BIGELOW. 

At  Law.— No.  13122. 

^*  -^%  common  law  a  married  woman  coald  not  maintain  an  action  m  her 
€}wn  right,  but  the  act  of  Congress  regulating  the  rights  of  married 
^vomen  enables  them  to  sue  the  same  as  if  they  were  sole  in  regard 
%o  their  separate  estate. 

Xt  is  not  necessary,  though  proper,  to  allege  in  her  declaratioD,  when 
ebe  sues  alone,  that  the  subject-matter  of  the  suit  relates  to  her  sepa- 
rate estate,  or  that  she  is  a  married  woman.  It  will  answer  the  re- 
cjuirements  of  the  statute  if  these  facts  are  disclosed  by  the  evidence 
«n  the  trial. 

IV^here  the  plaintiff  commences  an  action  to  recover  possession  of 
ipremisos  under  the  landlord-and-tenant  act,  and  the  defendant  inter- 
poses the  plea  of  title  in  himself,  it  will  bo  no  defense  to  such  actiou 
^bat  the  plaintiff  claims  title  under  a  deed  executed  at  a  sale  of  the 
I>remi8e8  by  virtue  of  a  deed  of  trust,  even  if  there  was  a  defective 
<iecution  of  a  power  of  sale  contained  in  such  trust-deed. 

A  proceeding  under  the  landlord-and-tenant  act  is  not  an  action  of 
ejectment,  and  the  plaintiff  may  recover  possession  although  only 
«bowing  an  equitable  title. 

STATEMENT  OF  THE  CASE. 

is  was  an  action  commenced  before  a  jastice  of  tbe  peace, 

er  chapter  19  of  tbe  Bevised  Statutes  of  tbis  District,  in 

sard  to  landlord  and  tenant.    Tbe  plaintiff  complained  tbat 

lin  tenements  and  premises  known  as  No.  1540  Kintb 

t,  in  the  city  of  Washington;  were  nnlawfnily  detained 

'^  her  by  tbe  defendant,  whose  estate  as  tenant  therein  bad 

n  determined  by  a  notice  to  qait,  in  writing,  of  thirty  days. 
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The  defendant  pleaded  title  in  himself,  and  the  Jastioe,  in 
accordance  with  the  reqairement  of  the  statute  in  sach  case, 
retained  all  the  proceedings  before  bira  to  this  ooart. 

On  the  trial  of  the  cause  the  platntiff  offered  in  jBvidence 
her  deed  of  the  premises  in  question,  from  which  it  appeared 
that  she  had  purchased  the  premises  at  a  sale  ondAr  a  dead 
of  trust  The  defeftdant  objeoted  to  the  deed,  m  tbe  gimlad 
that  the  premises  described  therein  did  not  oorreBpond  with 
those  described  in  the  affidavit  accompanying  the  original 
complaint.  Thereupon,  by  direction  of  the  court,  tiie  plaint- 
iff filed  an  amended  declaration,  in  which  the  premises  were 
set  forth  correctly.  To  this  amended  declaration  the  defend- 
ant pleaded  that  the  plaintiff,  being  a  married  woman,  living 
with  her  husband,  could  not  maintain  her  action  without 
joining  her  husband  in  the  suit,  as  her  declaration  did  net 
show  that  she  had  a  separate  estate  which  had  been 
from  other  sources  than  that  of  her  husband.  The 
sustained  a  demurrer  to  this  plea.  The  defendant  then  ftle<g==: 
three  pleas — 

1st,  Denying  the  unlawful  detainer; 

2d.  Averring  title  in  himself;  and 

3d.  Averring  that  plaintiff's  only  claim  to  the  premises  i 
by  a  void  deed,  which  was  obtained  tvithont  oonsideratio^r: 

and  in  fraud  of  the  defendant's  rights.     The  other  faci 

necessary  to  an  understanding  of  the  case  are  fhlly  stated  ii 
the  opinion  of  the  court,  and  it  is  not  necessary  to  re] 
them  here. 

0.  D.  Barrett^  for  plaintiff,  made  and  relied  upon  the  lbll< 
ing  points: 

1.  A  married  woman,  without  joining  her  husband  as  ^ 
party  plaintiff,  may  maintain  an  action  in  her  own  name*wit~ 
out  averring  in  her  declaration  that  she  has  »ole  and 
property,  acquired  from  sources  other  than  gift  or  oon  vej 
from  her  husband. 

This  question  has  been  considered  by  the  snprene  JidioS^ 
court  of  Massachusetts,  under  a  statute  similar  too* 
on  the  same  subject. 

The  Massachusetts  statute  reads  as  follows:  *'A  man 
woman  may  bargain,  sell,  and  convey  her  scparnte  real  anr/ 
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peraonal  property,  enter  into  any  contracts  in  reference  to  the 
^fittn^  carry  on  any  trade  or  bosiness,  and  perform  any  labor 
or  aerFie^s  on  bar  sole  and  separate  aooount,  and  sue  and  be 
Afi^^  in  all  maltars  having  relation  to  her  separate  property, 
^witfilnftMi  ^f^  aenrioea,  labor,  and  earnings,  in  the  same  man- 
as  if  she  weve  sole."  Gen.  Stat  Mass.,  p.  638,  part  par.  3. 
33ie  quasti^Ki  arase  in  Massachusetts  in  the  case  of  Hubert 

J^Vrih  00  Mass.,  108. 

3?]iecoait  ssiy :  *^  When  a  salt  atlawis  brought  by  or  against 

■^  vriad  woman  tor  a  eaose  of  action  to  whioh  she  is  entitled, 

JE^pr  which  she  is  liable  under  oar  statntes,  it  is  not  neees- 

toallege  in  the  writ  her  marriage  and  that  the  sul|jeet-mat- 

of .  the  suit  was  her  sole  and  separate  property  or  services.'^ 

also  Fan  Buren  vs.  SwoHj  4  Allen,  380 ;  Bobbim  vs.  Foi- 

11  Alk^,  588;  98  Mass.,  532. 

4  9Wrri0d  mmanj  having  tie  sole  or  separate  property^  can 
ire  ^uch  property  by  purchase. 

is  the  t^aDsferring  of  the  title  of  the  property  from  its 
er  owner  to  the  wife  that  makes  it  her  sole  and  separate 


^X?be  eonsideration  she  may  give  for  it,  whether  in  money 
in  her  owii  obligfitions,  has  nothing  to  do  with  the  vest- 
of  title  in  her.    The  validity  of  her  obligation  given  for 
estate  has  been  seriously  questioned  and  carefully  con- 
by  tiie  oonrts,  resulting  in  the  affirmance  of  their  va- 
ig.     Siewart  vs.  JenlUngSy  6  Allen,  300 ;  10  Allen,  06. 
^b  a  deed  under  the  old  law  vested  the  title  in  the  wife, 
liniited  her  rights  in  the  property  to  the  same  extent  it 
ethehoAband  an  interest  in  it    The  present  law  gives 
husband  no  rights  in  the  property  and  imposes  no  restric- 
pn  the  wife.    The  equitable  title  to  the  property  became 
^^<^ted  in  the  plaintiff  by  the  assignment  from  Oilman  to  her. 
la^  the  consideration  given  to  Gilman  was  does  not  ap- 
J  nor  the  oame  of  the  party  who  paid  it    It  may  have 
A  gift  from  Gilman. 
tn^e  case  in  point  is,  therefore,  that  of  a  married  woman 
fikviQg  acquired  the  equitable  title  tea  piece  of  property 
^^m  n  party  other  than  her  husband,  subject  to  an  incum- 
^X^mce  pf  $5,000,  all  of  which  she  has  paid  off,  as  set  forth 
^^  the  record. 
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William  B.  Hatces  for  defendant  : 

As  the  plaintiff  sought  to  recover  upon  her  deed  ftom  the 
trnsteesj  it  was  incumbent  npon  her  to  show  that  they  had 
fully  conformed  to  the  requirements  of  the  trust  reposed  in 
them,  before  she  could  claim  that  such  a  legal  rriation  existed 
between  herself  and  the  defendant  as  to  enable  her  to  sos- 
tain  this  action.  The  property  sold  by  the  trustees  was  bid 
in  by  Virgil  C.  Gilman,  and  he  instructed  the  trustees  to  deed 
the  same  to  the  plaintiff  upon  her  complying  with-  the  terms 
of  sale.  Oilman  would  be  compelled  to  comply  with  the 
published  terms  of  sale  before  he  would  be  entitled  to  a 
deed.  If  Oilman  could  make  the  assignment  at  all,  as  stated 
on  page  8  of  exceptions,  he  could  make  it  only  upon  the  ex- 
press conditions  upon  which  he  made  the  purchase  himself; 
and  a  deed  to  Oilman  or  his  assignee,  without  a  fall  compli- 
ance with  the  requirements  of  the  trust,  would  be  void.  U. 
S.  Dig.,  vol.  1,  718;  Hunt  vs.  Townsendj  31  Md.,  336;  MUh 
vs.  Taylor^  30  Tex.,  7 ;  Young  vs.  Van  Benthuysen^  90  Tex., 
762. 

And  especially  is  this  the  law,  for  the  reason  that  tiiere 
no  equity  of  redemption  after  foreclosure  and  sale.    Whei 
the  trustees  have  made  sale  of  the  grantor's  property, 
have  wholly  divested  him  of  all  title  to  the  premises,  in- 
cluding his  right  to  redeem.    Kinsley  vs.  Ames^  2  Met.,  29 
Eaton  vs.  Whiting^  3  Pick.,  484 ;  Turner  vs.  Johnson^  10  Ohio-^ 
204;  Bloom  vs.  Van  Rensselaer j  15  111.,  503;  Jackson  vs.  Renry^ 
10  Johns.,  185.    And  because  this  is  so,  unless  all  the  essen- 
tial requisites  of  the  power  contained  in  the  deed  of  trust 
complied  with,  the  sale  will  pass  no  title  to  the  purchaser-"- 
Ormshy  vs.  Tarasconj  3  Litt,  404 ;  Joy  vs.  Oilbertj  2  P.- Wmi 
13 ;  Mills  vs.  Banks^  3  P.-Wms.,  1. 

To  maintain  this  action,  the  plaintiff  must  have  the  h 
in  contradistinction  to  the  equitable  title.    Oilmer  vs. 
dexter^  10  How.,  257.    A  court  of  law  in  general  reoognls^^-J 
only  the  legal  owner  of  property ;  and  every  action 
is  founded  on  the  legal  title  must  be  brought  by  or  in 
name  of  the  party  in  whom  that  title  is  vested,  Mordeeai 
Parker^  3  Dev.,  425.    Such  party  must  sue  in  ejectment  CRi 
vs.   Walker^  26  Maine,  504 ;  Matthews  vs.   Fardf,  10  Gill 
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Joti  118.,  443 ;  Beach  vs.  Beachj  14  Vt.,  28 ;  Wright  vs.  Douglass^ 
3  JBarb.,559;  ilfoore  vs.  J5ttm^,  11  Ohio,  334.  Bat  the  plaint- 
iS*  in  ber  evidence,  testifies  that  she  gave  two  deeds  of  trust 
t;bis  property,  one  for  $2,000  and  the  other  for  $2,500,  as 
of  the  purchase^nioney.  If  she  acquired  a  good  legal 
by  the  asaignfflent  of  Gilman  of  his  purchase  at  the  sale, 
trom  the  conveyance  of  the  trustees,  dated  February  4^ 
k,  as  set  forth  in  the  bill  of  exceptions,  pp.  6  and  7,  she 
Bimultaoeocisly  parted  with  such  title  in  conveying  the  same 
^^c>  ber  trustee  or  trustees,  to  secure  the  purchase-money,  and 
had  not  at  the  commencement  of  this  suit  nor  has  she 
a  legal  subsisting  title,  such  as  the  law  requires  to  main- 
this  action.  The  demise  must  be  laid  in  the  name  of 
^c^xr  trastee,  in  whom  the  legal  estate  is  out^taudiug,  or  she 
VI.  8t  fail  in  this  action.  Ooodlittle  vs.  JoneSj  7  T.  B.,  47 ;  Car^ 
^^  vs.  Norwood^  5  Har.  &  Johns.,  155;  Burton  vs.  Aufttin^  4 
-9  105;  Redman  vs.  Sanders,  2  Dana,  68;  Swazeevs.  BurJcCy 
^^  Pet,  11;  BagneLl  vs.  Broderiok,  13  Pet.,  436;  Finley  vs. 
*»«^,  3  Pet,  347 ;  Fenn  vs.  Holme^  21  How.,  881 ;  Hooper  vs. 
^imerj  23  How.,  235 ;  Slieirbum  vs.  Cordova,  24,  How.,  423; 
*«0H  vs«  Boudinot^  2  W.  O  O.,  33 ;  Smith  vs.  McCann,  24 
^,  398. 

r.  Justice  MaoArthur  delivered  the  opinion  of  the 


appears  from  the  bill  of  exceptions  that  this  was  an 

ion  under  the  statute  to  regulate  proceedings  between 

^ord  and  tenant}  and,  the  defendant  pleading  title  in  him- 

^^^^Lf^the  case  was  certified  to  this  court    It  also  appears 

^^Q.t,on  the  Ist  day  of  November,  1871,  Arthur  W.  Fiske, 

^^^o  is  the  husband  of  the  plaintiff,  owned  the  premises  in 

^^Pnte,  and  on  that  day  gave,  with  his  wife,  a  deed  of  trust 

^*^^»eon  to  B.  H.  Warner  and  George  W.  Stickney,  to  secure 

^^^  payment  of  a  note,  made  by  the  said  Arthur  W.  Fiske  to 

^^€h  Caperton,  for  the  sum  of  $3,000,  due  in  two  years  from 

«uch  date. 

Seven  days  later,  i.  e.,  November  7, 1871,  Fiske  and  wife, 
^y  their  deed,  duly  executed,  conveyed  to  the  defendant  the. 
^^e  premises  in  consideration  of  $6,000,  subject  to  the  afore- 
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said  deed  of  tmet,  the  payment  of  the  note  eecQiBd  thereby 
being  assamed  by  the  defendaot. 

The  said  note  uot  being  paid  at  matarit^,  the  premisefl 
were  advertised  aod  eold  at  pobUe  anetioa  to  ona  Virgtt  O. 
tJilman,  for  $5,000.  GUman  traoefened  all  his  interests  In 
the  property  to  the  {Mati  ff  by  a  written  assigmneot,  direet- 
lag  the  trustees  to  make  and  deliTer  the  deed  to  her,  whi«di 
was  done.  Up  to  this  time  the  plaintiff  had  no  separate 
property,  and  she  procared  tbe  money  to  make  the  payments 
to  the  trustees  by  executing  new  deeds  of  tmst  on  the  prop- 
erty for  an  aggreg^  of  $4^00,  her  hnsband  signing  the 
notes  with  her,  and  giving  her  own  note  to  bar  hosband  for 
the  remaining  $300.  In  this  way  she  had  paid  the  pnrehase- 
money  in  full  to  the  trustees  and  seen  red  the  deed.  Such  is 
substantially  a  statement  of  her  title. 

On  the  other  hand,  the  defendant  asserts  in  his  plea  that 
he  is  the  owner  in  fioe  of  the  premises,  and  thai  the  plaintUf 
has  no  title  whatever  except  by  virtue  of  tb^  oonveyanee 
made  to  her  at  the  trustee's  sale,  which  he  daims  to  be  void. 
The  evidence  shows  that  Oilman  bid  off  the  premises,  and 
that  he  requested  the  trustees  to  settle  with  the  plaintiff  and 
deliver  her  the  deed,  which  they  did  upon  her  complying  wi^ 
the  terms  of  sale.  The  defendant  also  read  in  evidence  the 
•deed  of  the  property  which  the  plaintiff  and  her  husband  had 
executed  to  him  on  the  7th  of  Kovember,  as  previondy  stated. 
He  also  called  as  a  witness  the  plaintiff,  who  testified  as  fol- 
lows: ^^I  am  the  wife*  of  Arthur  W.  Fiske,  heretofore  sworn 
in  this  case.  I  am  the  owner  of  this  property.  I  bought 
this  property  of  Mr.  Oilman  on  speculation.  I  gave  my  note 
to  my  husband  for  $500  as  part  of  the  purchase- money.  The 
balance  was  raised  by  two  deeds  of  trust  on  this  property, 
one  for  $2,000  and  the  other  for  $2,500.  My  husband  sign^  . 
these  two  notes  with  me.  I  have  no  separate  estate  of  my^ 
own,  and  never  had  any.  My  husband  raised  the  money  on^m 
these  two  deeds  of  trust." 

The  plaintiff  then  offered  evidence  as  to  the  value  of  tb^v 
rent  of  the  promises  during  the  prosecution  of  this  soi^K 
whereupon  the  jury  returned  the  rental  value  of  said  preoL  :fi 
ses  at  $35  per  month  for  the  term  of  thirteen  months. 
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Pbe  court  instrncted  the  jary  to  find  a  verdict  for  the 
plaintiff,  to  which  the  defendant  excepted. 

X?lie  record  shows  that  the  defendant  had  filed  a  plea  at  a 
AHrmer  term  of  the  court  below,  to  the  effect  that  the  plaintiff, 
beinn^  a  married  woman,  cannot  maintain  this  action  in  her 
ow^n  name,  becaose  her  declaration  does  not  show  that  she 
I^As  «  separate  estate  acquired  from  other  sonrces  than  that 
oC  b^  husband.  To  this  plea  a  demnrrer  had  been  interposed 
SQStained  by  the  coart  We  will  dispose  of  this  point 
:  At  common  law  a  married  woman  could  not  maintain 
SMtion  in  her  own  right  without  joining  her  husband  in 
th^  eait  with  her,  but  the  act  of  Congress  regulating  the 
<rf  married  women  in  this  District  enabled  a  married 
to  maintain  an  action  the  same  as  if  she  were  sole  in 
to  her  separate  estate.  Khnboo  vs.  Bank^  1  MacA., 
Nor  do  we  think  that  it  is  necessary  for  her  to  allege 
Imer  declaration  that  the  subject-matter  of  the  suit  relates 
^^  l^^r  separate  estate  and  that  she  is  a  married  woman.  It 
^[^^l  answer  the  requirements  of  the  statute  if  these  facts  are 
^*^^^losed  at  the  trial.  This  is  the  settled  construction  of  the 
^^^^^^^■^^'esponding  statute  in  Massachusetts.  The  demurrer  was 
^^^^'^^^^)erly  overruled.     Van  Buren  vs.  Siran,  4  Allen,  380; 

vs.  Fera^  99  Mass.,  198. 
lie  defense  that  the  plaintiff  claimed  the  premises  under 
deed  is  inadmissible  for  the  purpose  of  defeating  this 
on  upon  the  facts  of  the  case.    The  consideration  given 
^^     %er  for  the  premises  in  question,  and  paid  in  full,  was 
■^^    OOO.    The  property  was  sold  under  a  deed  of  trust  because 
note  secured  by  it  was  not  paid  by  the  defendant,  who 
assumed  its  payment  when  he  took  the  property  subject 
^^liat  incumbrance.    It  is  true  that  Oilman  bid  the  premi- 
off  and  assigned  his  interest  to  the  plaintiff,  but  it  is 
^^^^Ally  true  that  she  has  paid  the  purchase-money,  com- 
^^^-^^  with  the  terms  of  sale,  and  received  the  deed  from  the 

There  is  no  evidence  here  tending  to  support  the 

^Qse,  an^  even  if  there  was  a  defective  execution  of  the 

"^^er  of  sale,  it  is  a  matter  which  can  be  more  satisfactorily 

in  a  court  of  chancery,  where  the  proper  parties 

be  heard  and  the  equities  of  all  protected. 

"^he  objection  that  the  plaintiff  is  vested  only  with  the 

28  D 
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eqaitable  title  to  the  property  does  not  lie  to  an  adbion  of 
this  kind. 

The  coansel  for  defendant  has  cited  many  cases  which 
show  that  in  an  action  of  ejectment  the  plaintiff  will  fail 
unless  he  is  vested  with  the  legal  title.  This  proposition 
will  not  be  denied,  and  is  in  fall  accordance  with  what  we 
understand  to  be  settled  law.  But  the  present  is  not  an  ac- 
tion of  ejectment.  It  is  a  proceeding  furnished  the  landlord 
by  statdte  for  the  very  parj[)ose  of  a  more  speedy  remedy. 
Inasmuch  as  the  caseonly  comes  here  for  trial  aecording  to  sec. 
tion  687,  Bevised  Statutes,  when  the  <^  defendant  pleads  title  " 
in  himself,  it  would  seem  as  if  the  defendant  could  only  suc- 
ceed when  he  had  a  title  in  his  own  right.  Although  it  has 
been  incidentally  suggested  by  some  of  the  judges  of  this 
court  that  a  form  of  pleading  might  be  adopted  similar  to 
that  in  ejectment,  it  was  as  a  matter  of  convenience,  an 
without  designing  to  assimilate  the  proceeding  to  the  tech- 
nical rules  which  govern  that  action.  We  do  not  feel  call 
upon  to  embarrass  a  proceeding  which  was  intended  for 
special  contingency  by  converting  it  into  the  most  techn 
form  of  action  known  to  our  jurisprudence. 

The  judgment  below  must  be  affirmed. 


5; 
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JOHN  DANBY  vs.  AI4BXANDER  SHABP. 

AT  Law,— No.  12763. 

49ratt'«tlttestdok  in  trade  to  a  clerk  ih  the  employ ment  of  the 
'^^mdor  is  ortwaabte  and  Iraadoleot  as  to  the  orediloca  of  the  yendor, 
^vv-li^  ^h^.veo^ee  hm  no  means,  except  thai  he  reoeivee  ten  dollars  a 
^^veek  for  his  pervices,  and  where  he  p  ays  nothing  at  the  time  of  the 
B&le,  bat  gives  his  nnsecnred  promissory  notes  for  the  whole  amount 
0/  the  pnrchase-money,  and  where  no  pnblio  notice  is  given  of  the 
clunige,  and  th«  bnsinesa  sign  remains  the  same,  and  the  vendor  is 
^^qoeatly  aboot  the  premises. 

STATEMENT  OF  THE  CASE. 

IB  was  a  salt  in  replevin,  brought  by  John  Danby,  the 
plaintiff,  against  Alexander  Sharp,  the  United  States  mar. 
sbal  fcr  the  District  of  Columbia,  to  regain  possession  of  cer- 
tain goods  an  d  chattels,  to  wit,  twenty-five  sewing-machines, 
of  the  value  of  $1,000,  alleged  to  have  been  illegally  taken  in 
^xecation  by  the  said  marshal  in  satisfaction  of  a  judgment 
in  which  Willett  &  Libbey  were  plaintiffs  and  P.  H*  Welch 
defendant. 

It  appears  from  the  bill  of  exceptions  that  the  machines 
^ere  levied  upon  on  the  27  th  day  of  July,  1874,  and  replevied 
on  the  same  day,  in  the  present  suit  by  Danby,  who  asserted 
that  he  had  purchased  them  from  the  said  P.  H.  Welch.  In 
^^8  tf^atlmony,  he  stated  that  at  the  time  of  said  purchase  he 
^^  in  the  employment  of  Welch  as  his  clerk,  and  that  he  re- 
^^^^d  $10  a  week  for  his  services ;  that  he  purchased  all 
f°®  ^tock  of  said  Welch,  but  did  not  pay  any  money,  giv- 
!k^  ^^^  promissory  notes,  to  be  paid  in  monthly  installments; 
tnat  he  knew  Welch  owed  several  parties,  and  was  indebted 
^  ^he  firm  of  Willett  &  Libbey  on  a  judgment  in  their  favor. 

®  ^'irther  states  that  he  took  possession  and  control  of  the 
*^^^^,  and  that  he  had  paid  Welch  81,000  in  monthly  install- 

eutn  from  the  proceeds  of  sales  in  the  business,  nnd  that  he 
'^^''  ^xxt  to  another  party,  who  agreed   to  assume  tbo  debt 
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which  Danby  owed  Welch.  Ooe  witness  bad  fteqaeiiUy  sei 
Welch  about  the  premises ;  that  there  was  no  change  in  tl 
business  sign,  which  bore  the  name  of  Welch)  And  no  meai 
were  adopted  to  give  public  notice  of  the  change  in  the  boi 
ness.  At  the  close  of  the  testimony,  the  plaintiff  asked  ti 
court  to  grant  the  following  prayers : 

1st.  If  the  j  ury  find  from  the  testimony  that  the  plaintiff  w 
in  actual  possession  of  the  property  in  controversy  in  tfa 
case,  and  exercised  acts  of  ownership  over  it,  by  making  oo 
tracts  with  purchasers  for  the  machines,  and  applied  the  pr 
ceeds  of  sales  to  the  liquidation  of  the  debt  incurred  by  hi 
in  his  purchase  of  the  property,  then  the  plaintiff  is  entitle 
to  a  verdict. 

2d.  If  the  jury  find  from  the  evidence  that  the  plaintiff  tran 
ferred  the  property  to  one  Furtner,  and  that  he,  Furtner,  a 
sumed  the  debt  of  the  plaintiff  to  Welch,  then  the  plaint 
is  entitled  to  a  verdict. 

Which  prayers  were  refused  and  overruled  by  the  cou: 
and  the  plaintiff  excepted. 

The  court  then  charged  the  jury  that,  if  they  found  fix^ 
the  evidence  and  the  circumstances  of  the  case  growing  oi 
of  the  evidence  that  Welch  was  in  debt  at  the  time  he  sold  t 
Danby,  that  the  plaintiff,  Danby,  was  only  a  clerk  in  Welcb': 
store,  without  capital,  and  working  for  a  small  salary 
these  would  be  circumstances  from  which  they  could  infei 
the  sale  to  Danby,  the  plaintiff,  to  be  fittudulent,  and  in- 
tended by  Welch  to  defraud  bis  creditors.  To  which  charge 
the  plaintiff  excepted. 

A  verdict  was  returned  la  favor  of  the  marshal.  A  motioD 
was  made  in  the  court  below  for  a  new  trial  but  was  over 
ruled,  and  the  case  is  now  here  upon  the  foregoing  exceptions 
The  general  term  affirmed  the  judgment  of  the  court  below, 
as  the  facts  in  the  case  show  that  the  sale  of  the  goods  bj 
Welch  was  colorable  and  fraudulent  as  against  existing  credi 
iters  of  Welch,  and  the  marshal  was  justified  in  seizing  th 
goods. 

Judgment  affirmed. 

L.  M.  Saunders  and  W.  A,  Cook  for  plaintiff. 
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AppUibi§  A  Bdmonsion  for  defendant,  by  whom  the  follow- 
ing* aothorities  were  cited : 

Clement  vs.  Moore,  6  Wall.,  312 ;  see  Smith's  Lead.  Gases, 
vol.  i,  pt.  1,  34 ;  Boseniburg  vs.  Claflinj  42  Mo.,  450 ;  Allen  vs. 
Jfa^sey,  17  Wall.,  351 5  Russell  vs.  JE7y,  2  Black,  680 ;  Trott 
vs.  W^e«^,  10  Yerg.,  499;  CotI  vs.  IftHfe,  18  Ohio,  28  5  WtlWiw 
vs.  Oilmote,  2  Httmphr.,  140 ;  Cortwell  vs.  fl*a(^,  18  Ohio,  St., 
479 
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NAPOLEON    COLLINS   ET   AL.  vs.  T&E    STEAMEB 

FLOBIDA. 

In  Peize.— No.  229. 

Tho  rebel  croiser  Florida,  while  anohiMred  in  the  neutral  port  of  Bahia 
was  captured  by  a  war  vessel  of  the  United  States,  and  brought  into 
Hampton  Boads  by  a  prize-crow,  where  she  was  accidentally  sunk ; 
Brazil  demanded  and  received  satisfaction  from  the  United  Btetes  for 
this  violation  of  her  neutrality ;  and  this  circumstance,  in  oonnection 
with  the  illegality  of  the  seizure,  was  held  to  conclude  the  rights  of 
the  captors,  and  that  she  could  not  be  condemned  as  prijee. 

STATEMENT  OF  THE  CASE. 

The  confederate  cruiser  Florida  was  captaredon  the  morniDg-^ 
of  the  7th  of  October,  1864,  by  the  Uoited  States  war-6teainer=a 
Wachnsett,  Commander  Collins,  under  the  following  oircum — 
stances : 

The  Florida,  being  in  the  bay  of  San  Salvador,  and  withiizzs 
the  port  of  Bahia,  was  placed  under  the  protection  of 
guns  of  the  Brazilian  corvette  D.  Jaunana,  and  her  preseoi 
there  was  the  subject  of  official  correspondence  between  th** 
United  States  consul  and  the  Brazilian  government,  and  th 
latter  formally  protested  against  any  interference  with 
Florida.     Notwithstanding   this   protest,    the   Waohw 
steamed  for  the  Florida,  <'  struck  her  starboard  quarter^  ea- 
ting down  her  bulwarks,  and  carrying  away  her  mifsseHi 
masts  and  her  main  yards."    A  few  shots  having  been 
changed,  she  was  captured  and  brought  to  Hampton 
where  she  sprang  a  leak,  and  accidentally  sunk,  on  the  28-' 
of  November,  1864,  off  Newport  News. 

The  Brazilian  government  immediately  demanded 
tion  as  well  as  satisfaction  for  the  violation  of  its  neotcalLCty 
In  reply  to  that  demand,  the  Secretary  of  State  fbr  the  Unii:oc/ 
States  answered,  on  the  26th  of  December,  1864,  amongoilier 
things,  as  follows : 

<«  The  President  disavows  and  regrets  the  proceedings  at 
Bahia.    He  will  suspend  Captain  Collins  and  direct  him  to 
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^ki>i>ear  before  a  court-martial.  •  •  •  The  coosal  at  Bahia 
^vrill  therefore  be  dismissed.  The  fla^^  of  Brazil  will  receive 
A-oin  the  TJnited  States  Nary  the  honors  customary  in  the 
:iot;ertoarse  of  firiendly  maritime  powers." 

miis  official  apology  and  disavowal  of  the  acts  of  Com- 
vxia-nder  Collins  stated  the  grounds  upon  which  it  was  made, 
^%s  follows :  ^^  The  answer  now  given  rests  exclusively  upon 
gpronnd  that  the  capture  of  the  Florida  was  an  unauthor- 
I,  unTawfnl,  and  indefensible  exercise  of  the  naval  force  of 
t.tie  United  States  within  a  foreign  country,  in  defiance  of  its 
^established  and  duly-recognized  government." 

In  their  diplomatic  correspondence  this  Government  also 
<leolared  that  they  would  have  promptly  returned-  the  Florida 
t^o  tbe  harbor  of  Bahia  had  she  not  been  accidentally  sunk 
^tiile  lying  at  anchor  in  Hampton  Koads  a  few  days  after 
arrival  there.  The  United  States  consul  at  Bahia,  who 
implicated,  was  recalled ;  and  Commander  Collins  was 
^^spended  ani  sent  before  a  court-martial ;  and  a  salute  was 
^>^cule  to  the  Brazilian  flag  by  a  United  States  war-vessel  in 
^tie,  port  of  Bahia,  where  her  neutrality  had  been  violated. 

On  the  18th  of  August,  1862,  the  Secretary  of  the  Navy 
^^^^ed  general  instructions  to  commanders  and  others  for 
^*^^iT  guidance  in  the  then  pending  war,  which  contained  the 
following  orders :  **  Ton  will  exercise  strict  vigilance  to  pre- 
^*^n.t  supplies  of  arms,  munitions,  and  contraband  of  war 
*^^^oa  being  conveyed  to  the  insurgents,  but  under  no  circuM' 
****no«  teill  you  seize  any  vessel  within  the  waters  of  a  friendly 

On  the  24th  of  April,  1871,  the  libelant,  Napoleon  Collins, 
^txiinodope  in  the  Navy  of  the  United  States,  on  behalf  of 
'^intiQelf  and  the  officers  and  crew  of  the  Wachusett,  filed  his 
'ib^l  in  the  district  court  of  the  District  of  Columbia,  in  ad- 
^liraity,  praying  that  court  <*to  condemn  the  said  rebel 
^^^^ner  Ilerida,  her  tackle,  apparel,  and  armament^  and  the 
^^1*0^  thereof,  as  good  and  lawful  inize." 

^^  the  3d  of  June,  1873^  the  district  attorney,  on  behalf 
^  t;li6  United  States,  moved  the  court  to  diamisisi  the  libel 
^^^  ^^veral  reasons  not  necessary  to  state,  as  the  motion  to 
^aisc^igg  was  overruled,  and  the  district  attorney  of  the  United 
^^'tes  then  answered  the  libel  and  presented  a  number  of 
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objectioDB  to  this  procedare ;  as,  for  iostance,  that  the  Florida 
was  not  brought  iuto  the  proper  court  for  ad^iadiGatioa ;  that 
the  evidence  to  acquit  or  condemn  musty  in  the  first  inaUmoe, 
copue  from  the  papers  and  crew  of  the  captoied  vesael ;  and 
until  that  is  done,  or  proper  excuse  for  not  doling  it  has  been 
furnished,  there  is  no  proper  showing  for  the  introdoction  of 
secondary  proof.  That  there  is  no  res,  the  property  having 
been  totally  lost  before  it  was  brought  in  for  adjudication, 
and  that  the  explanation  of  the  long  delay  and  of  the  fhilnre 
to  comply  with  the  law  of  prize  is  that  it  was  well  understood 
that  there  was  no  lawful  prize. 

But  the  conclusion  reached  by  the  court  renders  a  fuller 
statement  of  these  objections  unnecessaryi  as  the  case  was 
disposed  of  on  another  ground,  viz,  that  the  capture  was 
unlawful,  having  been  made  within  the  waters  of  Brazil,  a 
neutral  and  friendly  power.  It  is  proper  also  to  state  that 
the  safe  of  the  Florida,  containing  gold,  was  captured  on 
board,  and  the  proceeils,  amounting  to  $20,399.43,  were  dis- 
tributed among  the  officers  and  crew  of  the  Wachusett  by 
virtue  of  the  seventh  section  of  the  act  of  July  28, 186(>. 

On  the  2d  of  June,  1875,  the  district  court. decreed  <^  that 
the  steamer  Florida,  her  armament,  tackle,  and  apparel,  be, 
and  hereby  is,  declared  good  and  lawful  prize  to  the  Uoi 
States  of  America ;  that  the  libelants  are  the  eaptors,  as  set 


forth  in  the  said  libel,  and  entitle<l  to  participate  in  the  pro- 
ceeds as  shall  be  hereafter  ordered.^ 

And  from  this  an  appeal  has  been  taken  to  the  general 
term. 

B.  F.  Butler^  of  Massachusetts,  William  E.  Chandler^  an 
Frank  W.  Haclett  for  libelants: 

The  alleged  violation  of  the  neutrality  of  Brazil  is  no  di 
feuse  to  this  libel.    This  is  an  objection  which  the  nen 
nation  alone  can  interpose.    The  Lilliej  2  Sprague,  1 77 ; 
Sir  William  Pcel^  5  Wall.,  517 ;  The  Adela^  6  Wall.,  266. 

In  The  Anna^  3  Wheat.,  435,  it  was  held  that  even  a  con- 
sul, unless  specially  authorized  by  his  government,  caniiot 
interpose  a  claim  of  violated  sovereignty.     Tite  Sancta  Tri- 
nfta,  cited  in  a  note  to  The  Anna,  shows  tbat  the  French  lair 
is  like  the  English  and  American  in  this  particular. 
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nringthe  Grimeaii  war,  English  armed  ships  seized  cer- 
tai  vk  Rassian  merchantmen  lying  in  the  nentral  port  of  Libaa, 
Praasia.  The  prizes,  not  being  fit  to  make  the  voyage  to 
Sa^land,  were  taken  to  Memel,  where  they  remained  to  await 
tli^  clecisioQ  of  the  conrt.  There  were  no  papers  and  no  pris- 
The  Qaeen's  advocate  moved  to  condemn  the  vessels 
decree  their  sale  in  Memel,  stating  that  an  intimation 
been  received  from  the  Prnssian  government  that  no  ob- 
ion  wonld  be  made,  provided  they  were  sold  by  privato 
contract,  without  being  advertised  or  put  up  at  auction. 
"bile  expressly  disclaiming  to  create  a  precedent  for  the 
i^emnation  of  a  prize  while  lying  in  a  neutral  port,  the 
Tt  said  the  case  was  exceptional  and  peculiar. 
^The  PoTkaj  1  Spink,  447. 

Sat  it  is  objected  that  the  Florida  was  captured  in  direct 

vtolation  of  the  orders  of  the  Secretary  of  the  Navy,  and  that 

^er  capture  was  therefore  illegal  and  void.    To  distribute  tho 

proceeds  of  the«ale  of  this  vessel  as  prize  would  be  to  reward 

officers  for  disobedience  of  orders. 

The  orders  of  the  Secretary  are  mere  regulations  for  the 
discipline  of  the  Navy.  Their  violation  subjects  the  offender 
^  a  conit-martial.  "  If  the  sovereign  should,  by  a  special 
^'^er,  authorize  the  capture  of  neutral  property  for  a  cause 
^^nifestly  unfounded  in  the  law  of  nations,  it  would  afford  a 
^"J^plete  Justification  of  the  captors  in  all  tribunals  of  prize.'^ 
Story,  J.,  in  Mauonnaire  vs.  Keating^  2  Gall.,  325.  But  the 
^"^ers  of  the  Secretary  of  the  Navy  can  go  no  further  than 
international  law  itself  in  stamping  the  capture  with  ille- 
gfality.  Commander  Collins  was  found  guilty  by  a  court- 
'Dartrlal  of  disobeying  the  orders  of  the  Secretary.  The  sen- 
tenc^  of  dismissal  was  not  approved  by  the  Secretary.  So 
^^er  as  Brasil  was  satisfied,  the  Navy  Department  and  the 
^^^Un-try  were  glad  the  capture  was  made.  This  alleged  vio- 
^^«ox5  of  the  ordWa  of  the  Department  cannot  be  set  up, 
^^^fore,  exeept  by  the  Brazilian  government.  It  is  only 
ft^ot>lier  form  of  insisting  that  neutral  rights  were  invaded. 

-•^^is  objection  is  completely  removed  by  the  action  of  Con- 

^J^^B  upon  the  28th  of  July,  1866.    By  the  seventh  section  of 

y^^    civil  appropriation  act  of  that  date,  it  was  enacted  as 

^Uows:  That  the  Secretary  of  the  Navy  be,  and  he  is  hereby 
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aathorized  to  dispose  of  the  property  sared  from  the  re 
steamer  Floridaj  and  distribute  the  proceeds  thereof  as  oth 
prize-mouey  is  required  by  law  to  be  distributed.'' 

H.  H.  Welh^  district  attorney,  for  the  United  States : 

This  seizure  was  unauthorized  and  illegal,  because,  in  X^ 
first  instance,  it  was  in  violation  of  the  law  of  nations, 
which  all  belligerents  are  governed.    All  captures  made 
armed  vessels  stationed  in  a  bay  or  river,  or  in  the  mouths 
a  river,  or  in  the  harbor  of  a  neutral  state,  for  the  purpose 
•exercising  the  right  of  war  from  this  station,  are  absoluL* 
illegal  and  void.    Lawrence's  Wheaton,  716,  note  216. 
Vroio  Anne  Katherina^  5  Bobinson's  Admr.,  15 ;  The  Anne^    3 
ib.,  373 ;  The  Two  GebroderSj  ib.,  162 ;  Halleck's  Int  Lia 
520;  1  Kent's  Com.,  120;  3  Philli.Iut.  Law,  sec.  154;  M^ 
uing's  Law  of  Rations,  186,  386. 

This  seizure  was  illegal,  in  the  next  place,  because  it 
not  only  in  violation  of  the  law  of  nations,  but  it  was 
forbidden  by  the  general  laws  and  regulations  of  the  Unit^^  ^ 
States,  and  especially  was  it  in  violation  of  the  particul 
orders  and  instructions,  before  referred  to,  given  by  the 
retary  of  the  Navy,  on  August  18, 1862,  for  the  govemmeL 
of  all  officers  and  the  crews  of  ships  in  the  naval  service  o^^^ 
the  United  States. 

"  You  will  exercise  strict  vigilance  to  prevent  supplies  o^^-^, 
arms,  munitions,  and  contraband  of  war  from  being  conveyer  ^ 
to  the  insurgents,  but  under  no  circumstances  will  you  seize  an-^  ^^? 
vessel  within  the  waters  of  a  friendly  nation  j^  was  the  emphati**  -^  ^^ 
language  and  the  authoritative  order  legally  issued  by  thi»  -^-^® 
superior  of  the  libelants  in  this  case. 

It  will  not  do,  in  reply,  to  say  that  this  order  of  the  SecrcC^^^' 
tary  of  the  Navy  was  a  mere  regulation  for  the  discipline    ^® 
of  the  Navy,  for  there  was  no  law  of  nations,  nor  any  law 
the  United  States,  authorizing  this  capture,  nor  does  the  viei 
presented  by  the  libelant  in  the  fourth  subdivision  of  hi^^^^ 
brief  find  any  support  in  the  language  used  by  Mr.  Justic^^ 
Story  in  Maisonnaire  vs.  Keating^  2  Gall.,  335;  for  while  it  ^f^ 
undoubtedly  true  that  an  order  of  the  sovereign,  manifestl.^ 
unwarranted,  would  afford  protection  to  the  captors,  her^ 
there  was  no  order,  direction,  or  authority  given  by  the  Gov- 
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eminent  of  the  United  States,  or  any  authorized  officer  of  it, 
to  make  this  illegal  and  anaathorized  aeizure.  There  was, 
however,  an  nnlawfhl  seizure,  made  in  violation  of  orders, 
and  the  wrong-doer  is  claiming  bounty  of  his  government 
for  sach.  viciatikm. 

This  claim  receives  no  support  whatever  from  section  7  of  the 
xxct  of  July  28, 1SG6.  That  section  did  not  relate  or  in  any  way 
liave  reference  to  the  maintenance  of  any  action  or  suit  for 
prize.  It  simply  authorized  the  Secretary  of  the  Navy  to 
-cListxibate  the  proceeds  of  the  gold  taken  from  the  Florida 
AS  prize-money  in  a  case  of  prize  is  lawfully  distributed.  In 
other  words,  it  was  an  act  of  grace,  a  gratuity,  and  not  a 
ng^ht  which  the  captors  could  command  at  law;  on  the  con- 
tarary,  if  a  libel  for  prize  could  have  been  maintained,  then 
the  act  was  unnecessary. 

By  the  Couet  : 

The  justices  who  heard  this  case  are  unanimously  of  opin- 
ion that  the  steamer  Florida  cannot  be  condemned  as  law- 
^^ol  prize.  It  is  admitted  that  she  was  captured  within  the 
Jurisdiction  of  the  government  of  Brazil,  then  a  neutral  and 
friendly  power.  The  capture  was  therefore  illegal ;  and  that 
i^ovemment  having  demanded  indemnity  and  restitution, 
*nd  the  authorities  of  the  United  States  having  acknowl- 
edged the  wrong  and  made  satisfactory  reparation,  that  cir- 
^omstance  has  concluded  all  rights  of  captors,  and  there  the 
'J^atter  ought  to  rest 

^e  decree  below  must  be  reversed  and  the  libel  dismissed. 
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UNITED    STATES,   TO    THE    TJSB    OP   jOSEPEfll*- 
TUENBUEKE,  VS.  GEORGE  S.  PAEEEEt. 

AT  Law.— No.  12211. 

I.  Personal  estate  is  the  primary  fund  oat  of  which  lej^aoiea  Ave  |»ayaUl^  • 

and  a  mere  charge  on  land  will  not  exonerate  the  personal  propeKrt^^^, 
nuleaa  the  will  shows  npon  its  face  a  clear  intention  on  the  par-t  of 
the  testator  to  charge  this  pecuniary  liability. 

II.  Where  by  the  terms  of  the  will  the  execntor  was  directed  to  fnT-e^ft 

the  amount  bequeathed  for  the  benefit  of  the  legatee,  mud  he  fail^f^d 
to  do  so,  an  action  may  be  maintained  npon  the  nndertahiogof  1k^* 
surety. 

STATEMENT  OF  THE  CASE. 


The  cause  of  action  is  set  forth  in  the  statement  of  faci 
agreed  upon  by  the  parties,  as  follows : 

Julia  A.  Kelly  died  in  the  city  of  Washington  in  theyel^^^^ 
1866,  leaving  the  following  paper  as  her  last  will  and  test^^ 
ment.    The  testatrix  says : 

^<And  after  my  just  debts  and  funeral  charges  shall  bar" 
been  paid  and  satisfied,  I  give  and  bequeath  as  follows : 

"  1st.  I  give  and  bequeath  unto  my  sister,  Jane  Turnburk^^^  "* 
of  the  said  city  of  Washington,  the  sum  of  $2,000. 

'<  2d.  I  give  and  bequeath  unto  my  nieoe,  Josephine  Tui 
burke,  the  daughter  of  my  said  sister  Jane,  the  sum  of  one  the —  ^ 

sand  dollars,  to  be  held  in  trust  by  my  executors  hereinafte^^^^^  ^ 
named^and  tobeby  theminvestedtothebestadvantagefor' 
benefit  until  she  shall  have  attained  the  age  of  eighteen  yeai 
and  the  interest  arising  from  Such  investment  shall  be  appli< 
by  my  said  executors  toward  her  education  and  maintenan( 
And  when  my  said  niece  shall  have  attained  the  age 
eighteen  years,  these  my  said  executors  shall  pay  over  to  h< 
the  said  sum  of  one  thousand  dollars,  together  with  all  tl 
increase  arising  from  the  investment  aforesaid,  and  whtc^ 
shall  not  have  been  expended  as  aforesaid,  free  of  all  char^ 
or  commission  whatsoever.    If  she  shall  have  attained  the 
of  eighteen  years  before  this  my  Jast  will  goes  into  effex^^-i 
then  my  said  executors  shall  pay  over  to  her  the  said  sn 
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16  thousand  dollars  with  as  little  delay  as  possible." 
3  bequeaths  nnto  her  (testatrix's)  sister  a  large  dia- 
1  ring  and  all  her  silver  plate  and  paintings,  also  a  lot 
Itimore  Cemetery.  Item  4  gives  to  Jenny  Howard  $1,000 
ber  wearing  apparel.  Item  5  bequeaths  to  Maria  Jen- 
I  her  diamond  breastpin  and  ear-rings.  Item  6  gives  to 
nster,  Ada  Jennings,  her  leasehold  estate  in  Baltimore, 
ber  house  and  lot  on  Sterling  stt^.t,  Baltimore.  Item  7 
I  to  John  S.  Hogg  her  large  diamond  cluster.  Item  8 
I  to  John  H.  Ford  all  the  rest  and  resid  ue  of  the  estate, 
real  and  personal. 

th.  I  hereby  charge  my  house  and  lot  and  appurtenances 
hirteenth  street  west,  in  the  said  city  of  Washington,  with 
16  foregoing  money  legacies,  to  wit :  To  Jane  Tnrnbnrke, 
)0;  to  Jenny  Howard,  $1,000.  Eeposing  entire  confidence 
e  integrity  and  judgment  of  my  said  executors,  I  am  satis, 
^hat  they  will,  with  the  least  possible  delay,  execute  all  the 
»  empowered  by  these  presents.  My  object  in  charging 
louae  and  lot  aforesaid  with  the  said  legacies  is  to  guard 
DSt  their  defeat  by  circumstances  beyond  the  control  of 
taid  executors.  I  shall  therefore  leave  to  their  judgment 
discretion  the  determination  as  to  the  period  the  said 
cies  shall  be  allowed  to  run  before  they  resort  to  a  sale 
be  house  and  lot  aforementioned,  contenting  myself  with 
ly  expressing  my  earnest  wish  that  they  shall  be  paid  at 
i^liest  period.  In  order,  however,  that  the  said  legatees 
receive  the  benefit  of  their  respective  bequests  without 
jr,  I  hereby  require  that  each  and  every  of  the  said  money 
lests  shall  bear  interest  of  six  per  centum  per  annum, 
aning  at  the  expiration  of  six  months  from  and  after  the 
>  of  the  probate  of  my  last  will  and  testament,  payable 
eafter  semi-annually,  to  each  of  the  said  legatees  respect- 
r,  out  of  the  rents,  issuea,  and  profits  of  my  said  house 
lot  on  13th  street,  as  aforesaid,  subject,  however,  to  the 
litloM  hereinbefore  provided  in  the  case  of  Josephine 
iburke." 

lis  will  was  duly  admitted  to  probate  in  the  orphan's 

t  of  the  said  District  on  the  4th  day  of  August,  1866, 

on  the  same  day  John  H.  Ford  qualified  as  executor 

eunder,  John  H.  Hogg,  his  co-executor,  having  renoanced. 
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The  defendant,  George  S.  Parker,  and  one  Charles  H.  Winder^ 
are  sureties  apon  the  bond  of  said  execat<Nr.  The  condithHi 
of  the  said  bond  is  as  follows :  **  Condition  of  the  above  obli- 
^tion  is  such,  that  if  the  above-bounden  John  H.  Fotd  shall 
well  and  truly  i>erform  the  office  of  executor  of  Julia  A. 
Kelly,  late  of  "Wushington  County  aforesaid,  deeeased,  ac- 
cording to  law,  and  shall  in  all  respects  discharge  the  duties 
of  him  required  by  law  as  executor  aforesaid,  without  any 
injury  to  any  person  interested  in  the  fiftithful  performance 
of  said  office,  then  the  above  obligation  shall  be  void ;  it  is 
otherwise  to  be  in  full  force  and  virtue  in  law." 

The  said  Ford,  as  executor,  received  into  his  hands  assets 
sufficient  to  discharge  all  the  debts  and  legacies  of  his  testa- 
trix. Ue  did  not  pay  the  legacy  of  $1,000  bequeathed  to 
Josephine  Tumburke,  for  whose  use  this  suit  is  brought,  nor 
has  he  paid  the  said  legacy  to  any  one  for  her  use  or  benefit ; 
he  has,  however,  paid  to  her  guardian  interest  upon  said 
legacy  up  to  1870.  Demand  has  been  made  uiM>n  the  said' 
executor,  and  the  defendant  and  his  surety,  for  the  payment 
of  said  legacy,  but  the  same  has  been  refused.  The  legatee, 
Josephine  Tumburke,  had  attained  the  age  of  eighteen  y 
when  this  suit  was  brought. 

On  the  25th  day  of  June,  1808,  the  said  executor  filed  i 
the  said  orphan's  court  a  receipt  in  the  following  words : 

'^  Received  of  John  11.  Ford,  executor  of  the  last  will  an 
testament  of  Julia  A.  Kelly,  one  thousand  dollars,  being  i 
full  for  the  legacy  bequeathed  to  Josephine  Tumburke  i 
said  last  will  and  testament,  to  be  held  by  me  in  trust  for  he 
in  conformity  with  the  provisions  of  the  said  will. 

"  JOHN  H.  FORD, 

**Tnistee. 
"  Witness :  Jas.  8.  Edwards, 

*•  Deputy  Reffister  of  Wills.^ 

The  said  executor  had  his  first  and  final  account  asexeon^^^M' 
settled  by  the  said  orphans'  court  on  the  12th  day  of  FebroaK^J; 
1870,  without  paying  said  legacy  to  the  said  Josephine  Turn- 
burke,  save  by  receipting  as  aforesaid. 

The  house  on  13th  street,  in  the  city  of  Washington, 
on  which  this  and  other  legacies  were  charged,  was  mor^ 
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gaged  OQ  tbe  27th  day  of  Jaoe,  1867,  by  the  said  executor, 
Forcl,  to  secure  the  payment  of  $8,000,  borrowed  by  Ford 
for  his  own  use,  the  said  executor  being  also  residuary  lega- 
tee, and  taking. the  said  house  as  such.    The  mortgage  re- 
quired  that  ithe  money-legacies  charged  upon  said  house 
sboiild  be  paid,  and  they  were  all  paid  with  the  exceptioa  of 
^t  :0f  Josephine  Turnburke,  she  not  being  at  that  time 
^Sbteen  years  of  age*    The  receipt  of  Ford  as  trustee  waa 
placed  on  file,  as  above  stated,  as  the  only  method  of  paying 
^Aid  legacy  At  that  time.    In  October,  1870,  the  house  was 
^old  under  this  mortgage,  and  was  purchased  by  one  Stewart 
*^T^  fall  value.    It  was  again  sold  in  1873,  and  a  note  to  secure 
^    deferred  payment  under  the  second  sale  is  held  to  await 
5^^  decision  of  the  court  upon  tbe  liability  of  the  executoi^s 
poodfor  the  legacy  in  question.    In  this  note  the  said  Ford 
no  interest,  he  having  received  full  value  for  the  bouse 
;  the  note  is  owned  by  the  minor  heirs  of  Stewart,  who 
e  full  value  for  said  house  at  the  first  sale. 
^X^he  plaintiff  instituted  the  action  against  the  defendant, 
^^^K^ge  S.  Parker,  one  of  the  sureties  on  tbe  bond,  to  recover 
^  ^  amount  of  the  legacy  bequeathed  to  her  in  tiie  will.    Tbe 
'^^ertaking  was  dated  August  4, 1869. 
^^he  cause  was  heard  before  the  chief-justice  at  the  circuit 
n  the  agreed  statement  of  facts,  and  a  judgment  was  ren- 
t^ed  in  favor  of  the  plaintiff.    The  case  is  now  here  to  be 
^rd  upon  an  appeal  by  defendant  from  said  judgment. 

M.  Boss  Perry  for  plaintiff' : 

*Xhe  question  is  determine<l  by  tbe  following  authorities, 

^bich  establish  the  primary  liability  of  the  personalty :  OUh 

*^n  vs.  MoCormick^  10  Gill  &  Jobns.,  65 ;  Kelsey  va.  Westem^^ 

^  Comst.,  500 ;  Rogers  vs.  Rogers^  1  Paige,  188.    This  is  true 

^ven  where  the  land  has  been  specifically  pledged  by  the  tes- 

t;ator  in  his  life-time  for  the  payment  of  a  debt.    Stevens  vs. 

<iregffj  10  Gil!  &  Johns.,  143.    In  order  to  exonerate  tbe  per* 

sooalty,  there  must  be  evident  in  the  will  not  merely  an 

intention  to  charge  the  realty,  but  an  intention  to  discharge 

the  personalty.    In  re  'Walker's  Estate^  3  Bawle,  229 ;  Rotce 

vs.  iSarl  of  Dartmouth^  7  Ves.,  625. 

Can  there  be  any  doubt,  from  the  provisions  of  the  will  in 
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qoestioD,  that  tbe  testatrix  iotended  the  legacies  to  be  paid 
out  of  the  persooalty,  and  ouly  to  hold  the  realty  in  case  of 
a  deficiency  t 

Her  object  is  explicitly  stated  to  be  the  guardiDg  of  the  leg- 
acies from  defeat  by  circumstances  beyond  the  control  of 
her  executors.    If  there  should  not  be  money  enoagb,  her 
house  was  to  be  sold  to  pay  these  legacies.    The  very  order 
in  which  the  different  provisions  are  made  clearly  shova  this. 
Her  executor  was  to  pay,  firs  t,  funeral  expenses  and  debts; 
second,  $2,000  to  Jane  Tumburke;  third,  81,000   to  the 
plaintiff;  then  follow  in  order  certain  bequests  and  devises 
of  personalty  and  realty ;  lastly,  there  is  a  residnaiy  devise  of 
all  the  residue  of  her  estate,  both  real  and  personal,  to  her 
executor.    It  is  not  until  all  these  provisions  have,  been  made 
that  the  money-legacies  are  charged  on  the  propertgr  for  the 
purpose,  explicitly  stated,  of  securing  them.    Now,  it  is  ad- 
mitted the  executor  had  money  enough  to  pay  all  these  lega- 
cies.   Will  the  court  say  that  he  could  not  pay  them  with 
the  personalty,  but  was  obliged  to  resort  to  a  sale  of  tb 
house  f    The  only  person  who  could  object  was  the  residnai^ 
legatee ;  as  he  was  residuary  legatee  of  both  personalty  an 
realty,  it  could  make  no  difference  to  him  from  what  son 
the  money  was  derived.    Having  wasted  both  the  persooal 
and  realty,  the  objection  hardly  lies  in  his  month. 

Could  the  executor,  by  giving  to  himself,  as  snob,  a 
ceipt  from  himself  as  trustee  for  the  legaqy  in  question,  di 
charge  his  surety  from  liability  therefor! 

It  appears  from  the  provisions  of  the  will  that  the  ezecatiz=»r 
was  to  invest  this  legacy  and  hold  it  in  trust  nntil  Josephiiz^e 
Tumburke  should  attain  the  age  of  eighteen  years.    It  is  *fco 
be  held  in  trust  by  the  executors  gua  executors.    Theij?  bond     is 
obviously  liable  for  a  default  in  the  execution  of  this  trost. 

Even  had  the  executor  been  directed  to  hold  it  as  trusts e^ 
his  bond  would  yet  have  been  liable  for  breach  of  his  XnuBt 
Ellis  vs.  Essex  Bridge  Companyy  2  Pick.,  243 ;  HaU  v&  Cv^i- 
ingj  9  Pick.,  395 ;  Broicn  vs.  Kehey^  2  Gush.,  243. 

John  J.  Johnson  for  defendant : 

It  is  claimed  by  the  appellant,  Parker,  that  the  legacy 
which  is  the  subject  of  this  suit  was  by  the  very  terms  of 
the  will  made  a  charge  upon  the  real  estate  therein  described 
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l6  not  odntro^ened  tbat,  in  order  to  charge  real  estate 
the  payment  of  IcIgaoleB,  it  mast  appear  from  the  will  it 
cleaarly  the  testatrix's  iDtent  tbat  the  charge  shoald  be 
Lpoted.  fRiis  Intent  may  be  expressed  in  tetms  or  by  im- 
plscAllon ;  the  law  seelrs  only  to  carry  oat  the  purpose  of  the 
t<uBt»tri», 

^hftt  intent  is  nfaniiBst  from  the  fitct  that  the  testatrix  dis- 
IpcMei^of  her  entffQ  property/ both  re&l  and  personal,  speclfi- 
oadly,  ecBcept  tke  ttamitnre  and  the  residue  of  the  Thirteenth* 
«tofe^eet  hMsei^  irtiieh,  after  payment  ofthemoney-legacy  charged 
thereoni  passes  to  Ford,  the  executor  and  residuary  devisee. 
The  testatrix  having  directed  her  debts  and  legacies  to  be 
flTBt  paid,  and  then  devised  a  specific  pleee  of  real  estate  for 
the  payment  of  said  money-legacies,  not  general  legacies,  it 
is  contended  that  this  is  a  charge  on  the  realty.    In  endeavor 
ing  to  asoertain  whether  a  legacy  is  a  charge  upon  the  real 
estate,  where  no  oertain  and  positive  words  are  used  to  exon- 
erate the  personalty,  the  intention  of  the  testator  must  be 
ascertained  by  the  light  of  the  entire  will. 

'The  testatrix  in  the  case  at  bar,  <«  after  the  pigment  of  her 
Jost  debts' and  fhneral  expenses,"  devises  the  money-legacies, 
and  then  proceeds  to  dispose  of  her  entire  personal  property, 
^y  naming  both  the  article  and  the  object  of  her  bounty. 
^fter  disposing  of  her  personal  property,  she  again  recurs 
^  the  money-legacies.  Not  unmindful  that  she  has  made  no 
Pi^vidon  for  their  payment,  by  a  separate  item  she  directs 
^^r  scrivener  to  say,  all  of  the  money-legacies  shall  be  paid 
^^t  of  the  real  estate  on  Thirteenth  street,  and  for  that  pur- 
P^>^e  it  Aall  be  a  charge. 

The  executor  does  not  bind  himself 'to  well  and  truly 
^minister  the  real  eitatCj  and  no  power  is  delegated  him  by 
^^  orphan's  court;  and,  moreover,  the  court  of  appeals  of 
l^c^Tyland  has  decided  that,  prior  to  the  act  of  assembly  of 
^l^ryland  of  1831,  ch.  315,  which  act  of  1831  is  not  in  force 
°^^9  the  bond  of  an  executor  was  not  responsible  for  the 
P'x>ceeds  of  a  sale  of  the  realty  for  the  payment  of  debts. 
^^^^^€4h  vs.  Wilson,  6  Gill,  299;  Warring  vs.  Warnng^  2 
^lan  €1,673. 

-l^t&e  trust  confided  to  an  executor  is  clearly  set  forth  and 
^cflu^d  by  his  letters  testamentary,  which  is  the  commission 
29  D 
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shovr  that  the  personalty  was  to  be  excluded,  and  that  the 
legacy  was  charged  wholly  upon  the  land.  The  latter  was 
to  l>e  resorted  to  only  apon  the  contingency  that  circum- 
stances placed  it  beyond  the  power  of  the  executors  to  pay 
the  legacy..  That  this  is  the  construction  of  the  will  is  evi- 
dent ;  for  how  could  the  executors  be  unable  to  discharge 
them  from  any  other  circumstance  than  a  deficiency  of  assets 
belonging  to  the  estate.  That  circumstance  did  not  transpire 
in  this  case,  for  it  is  admitted  that  the  executor  ha4  suffi- 
cient assets  in  his  hands  for  the  payment  of  all  debts  and 
legacies,  and  the  contingency  upon  the  happening  of  which 
*  x'esort  to  the  realty  was  provided  for  had  not  occurred. 
Slaving  wasted  the  fund  or  misappropriated  it,  he  has  failed 
^"^  tlie  ]>erformance  of  the  duties  of  his  office  as  executor, 
*H€l  an  action  would  therefore  lie  against  his  surety  as  for  a 
'^^^ach  of  his  undertaking. 

It>  has  been  contended  that  when  Ford  gave  himself  a 
^^o^ipt  as  trustee  for  the  legacy,  his  responsibility  in  regard 
^  it;  terminated  as  executor,  and  that  his  surety  was  thereby 
*iBoliarged.  We  think  this  attempted  transmutation  of  the 
^**cl  from  his  capacity  as  executor  to  that  of  trustee  was 
^^ly  colorable,  and  one  which  he  had  no  right  to  make.  By 
^^^  express  terms  of  the  will  he  was  to  invest  the  amount 
^^^^eathed,  and  apply  the  income  to  the  benefit  of  the  lega- 
^^^  until  she  should  reach  the  age  of  eighteen  years,  and 
^^^  pay  over  to  her  the  said  sum  of  one  thousand  dt)llars 
as  little  delay  as  possible,  and  free  from  all  charge  or 
nkission.  If  he  fiEuled  to  fulfill  these  directions,  it  was  in 
mtion  of  his  fluty  as  executor,  for  the  security  of  which 
.j^^  tmdertaklng  now  In  suit  was  given.  -  Ball  vs.  Cushingy  9 
^  .,  895;  Braume  vs.  Kellt/j  2  Cush.,  243. 
^dgment  below  affirmed. 
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HENRY  P.  SANDERS  vs.  ISAAC  S.  LYON. 

In  Equity.— No.  4060. 

L  ▲HniarepreBentatioQ  for  whioh  a  contract  will  bd  declared  Told  m 
have  relation  to  a  material  matter  of  fact.    A  party  will  not  he  a 
lowed  to  impeach  his  contract  npon  an  allegaiion  that  oomplaina: 
had  deceived  him  npon  a  qnestion  of  law,  which  was  equally  open 
both  parties. 

II.  Where  the  defendant  gave  the  complainant  every  opportunity  he 

seesed  to  inform  himself  as  to  the  location,  condition,  and  title  to  t 
lands  under  negotiation,  and  requested  him  to«all  on  the  proper 
eons  and  officers  to  ascertain  the  facts  regarding  tlie  lands,  he  can 
have  relief  on  the  ground  of  misrepresentations,  when  he  had  t 
means  of  knowledge  pointed  out  to  him  by  the  party  he  was  dealL 
with. 

III.  Where  there  is  neither  fraud  nor  warrantj^  there  is  no  redress         ■ 
equity. 

8TATEHEMT  OF  THE  CASE. 

This  case  came  here  upon  an  appeal  from  a  decree  iDft.c]« 
at  the  special  term  dismissing  a  edit  lu  eqalty. 

It  appears  that,  on  the  26th  day  of  Febrdafy,  ISTS,  the  de- 
fendant conreyed  a  tract  of  land,  consisting  dif  640  acres,  io 
the  cohnty  of  L^leriaw,  Michigan,  to  ihb  Imnpifunanty  &t 
the  price  of  $5  pdr  acre,  and  that  he  ^Mid  tttk)  in  &Sb,  and 
g^ve  his  five  ptomitebry  nbtes,  for  $509  dadh,  to  the  order  c^^ 
the  defendant,  at  one,  two,  thtee,  fodr,  arid  fiVte  yeai*s ;  lb»t 
he  has  pdid  oiie  of  said  notes  and  IntelMt  6n  the  6ther£»9 
amonnting  to  $160.    The  deed  of  cbnvej^ancto  Mntalned  ^ 
covenant  to  warrant  and  defend  the  prdttiises  from  all  elaiiiB^ 
of  persons  claiming  the  same  under  or  through  the  grantord- 
The  bill  prays  that  this  conveyance  may  be  set  aside,  an<l 
defendant  decreed  to  repay  the  sums  which  he  received  tiiere- 
for,  and  deliver  up  the  notes  given  for  the  balance  of  th^ 
unpaid  purchase-money.    The  bill  of  complaint  alleges  that        f  '^ 
defendant  represented  that  he  was  the  owner  of  said  lands 
in  fee-simple,  that  they  were  free  and  clear  of  all  taxes  and        I  ^ 
other  incumbrances  and  that  he  had  a  good  right  to  convey        I    .  ^ 
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DtB^^  an,  and  that,  relying  wholly  upon  his  representatiou,  the 
ooxjcDplaiiiant  parchaaed,  as  already  stated.  It  is  then  stated 
tih^^mmt  the  defendant  was  not  the  owner  of  said  lands,  nor 

they  firee  from  taxes  and  incnml>rances,  nor  did  the 
daiit  (Sonvey  a  good  title ;  bat,  on  the  contrary,  the  lan4s 
originally  salij^  to  entry  only  by  Indians  ^  and  one 
cis  S.  Blackmao,  an  Indian,  had  entered  them  in  the 
II::«c^'K«l-Offloe,  and  in  1806  conveyed  them  all,  except  eighty 
,  to  difFejrent  persons,  whose  deeds  had  been  recorded  in 
lenaw  Connty,  so  that  the  lands  were  owned  bysapb  per- 
js  and  largely  in  their  possession  at  the  date  of  said  con- 
anoe  to  complainant,  and  most  of  said  lands  had  been 
for  taxes  each  year  from  18Q9  to  1873.    It  is  further  al- 
^^m1  tliat  the  oertiftcates  of  location  of  said  lands  were 
by  Blackman  to  one  Benben  Groodrich,  of  Michigan, 
by  him  brought    to  Washington  for  the  purpose  of  pro- 
en  zrJLng  patents,  and  Goodrich  left  them  with  one  G.  H.  Hoi- 
tLej^  for  the  same  purpose.    In  October,  1860,  th(e  defendant 
rect^ved  them  from  Holden  as  collateral  security  for  money 
iosiiS^Ked  him.    At  that  time  there  was  on  the  back  of  each 
cexr^ificato  what  purported  to  be  a  written  assignment  by 
H|ffih€3kmftn,  under  seal,  with  the  name  of  the  assignee  la  blank, 
l>Qxrporting  to  convey  the  lands  named  therein.    The  defend- 
^Q^t^  .while  hobling  said  certificates  as  collateral  security, 
^'*^X>iigfally^iiiilaw£aU^y,  and  without  authority,  wrote  his  own 
^^^Ode  in  said  blanks,  as  assignee  or  grantee,  and  on  July  17, 
^^72,  wrongAilly  a^d  unlawfully  procured  United  States 
Patj^ats  to  issue  to  him ;  but  said  pretended  assignments  are 
^'^^i^,  and  passed  no  tiUe  in  the  lands  to  the  de&ndant,  and 
never  resordedin  Leelenaw  Oooaty ;  that,  in  Jojae,  1872« 
OTnited  States  patent   for  forty  acres  of  said  lands  had 
iQ.one  Adisoi^  Ah-go-sa,  an  Indian,  upon  hjis  location 
^^cl  entry,.and  in  Jjaniiary,  1873,  he  had  conveyed  the  same 
^'  One^y-^CV MiUer  by  deed recoipded  in  Leelenaw  County  on 
^^.  dame  di^,  aiid.^c  defendant  did  npt  and  could  not  con- 
^^^^    to  the  plaintiff  any  title  thereto. 

^C^^be  biU.  then  ^luMrgea  that  the  defendant  knew  that  bis 
^^^S^^^^<»eatatkttis  were  false,  and  that  he  made  them  with  the 
^^iDerate  purpose  to  deceive  and  de&aud  the  complainant, 
^^  1=^«  made  thorn  under  a  gross  mistake  as  to  facts. 
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The  answer  denies  all  fraad,  misreiiresenCation,  or  mistake 
in  general  and  in  particular,  and  says  that,  on  the  7th  of  Jan- 
uary, 1870,  the  defendant  purchased  the  certificates  of  loca- 
tion of  C.  11.  Holden,  without  notice  or  reason  to  suspect  the 
integrity  of  his  title  to  them,  and  July  25, 1872,  received 
patents  for  the  land ;  that  Blackman  indorsed  his  name  and 
affixed  his  seal  on  the  back  of  the  certificates,  and  transferred 
and  delivered  them  to  Goodrich,  who  transferred  and  deliv- 
ered them  to  Holden,  to  enable  him  to  sell  and  transfer  them 
and  to  enable  the  holder  to  fill  his  own  name  in  the  blanks 
and  obtain  the  patents ;  that  such  is  the  usage  of  the  Gen 
eral  Land-Office ;  and  plaintiff  believes  that  the  patents  oo; 
ferred  a  good  title  upon  him. 

That  the  plaintiff  came  to  the  defendant  and  inquired  abo 
the  location  and  price  of  the  lands,  and  defendant  respond 
as  well  as  he  could  in  regard  to  their  location,  and  gave  hi 
the  price ;  said  he  had  never  seen  them,  but  would  fumi 
the  plaintiff  a  map  and  any  other  papers  relating  to  the 
and  did  furnish  him  with  a  map  and  the  patents,  and 
plained  from  whom  and  how  he  had  obtained  the  certificate^  ^^ 
and  informing  him  that  the  certificates  had  been  suspend^^^/ 
for  years  on  account  of  irregularity  and  fraud ;  that  he  migf  b  t 
take  the  pai)ersand  make  inquiry;  and  he  took  them  An <} 
held  the  matter  under  advisement  for  more  than  two  montb^ 
during  which  time  they  discussed  questions  relating  to  tite 
lands,  and  defendant  told  plaintiff  that  he  knew  all  that  lie 
did  on  the  subject;  and  finally  plaintiff  came  to  defendant 
and  made  the  purchase. 

The  answer  further  alleges  tliat  the  defendant  has  no  iii- 
formation  as  to  the  sale  of  the  lands  for  tases,  or  as  to  tbe 
patent  of  40  acres  to  Ah-go-sa,  or  as  to  the  conveyances  br 
Blackman  and  his  grantees,  or  as  to  their  being  in  possessioo, 
other  than  that  furnished  by  the  bill  and  exhibits. 

It  says  that  defendant  has  no  knowledge  that  Bladcm^o 
gave  the  certificates  to  Goodrich  and  Goodrich  gave  them  to 
Holden  simply  to  get  patents  on  them,  and  denies  that  socb 
was  the  foct,  but  admits  that  the  certificates  were  origiDollf 
delivered  by  Holden  to  the  defendant  as  collateral  secantf 
Q)ra  loan,  and  that  the  loan  was  paid,  and  says  that  the  de- 
fendant afterward  purchased  them  of  Holden  for  $2,000,  aud 


CJ  J  Supreme  Court,  D.  C.  466 


EkuNers  ? s.  Itfon. 


his  own  name  in  the  blank  assignments  at  the  instance 
in  the  presence  of  Holden,  and  admits  that  the  assign- 
ts  were  never  recorded  in  the  conuty  in  which  the  lands 


li 

rX^he  answer  farther  says  that  both  plaintiff  and  defendant 
»1m^^  solely  npon  the  patents,  and  that  the  plaintiff  did  not 
hhi  complaint  about  the  sale  on  any  misrepresentations  of 
defendant,  bnt  on  some  snpposed  defect  in  the  title,  until 
10, 1874^  when  he  addressed  the  defendant  in  writing, 
set  up  substantially  the  same  grounds  of  complaint  as  in 
l>ill;  and  denies  that  the  defendant  agreed  to  rescind  the 
and  take  a  reconveyance  of  the  lands. 
Xfc  alleges  that,  in  March,  1873,  the  defendant  indorsed  and 
ci^li^ered  the  notes  to  his  father,  Gurlys  Lyon,  for  and  on 

of  a  debt  due  him  by  defendant  of  a  greater  amount 

the  notes.    That  plaintiff  has  not  had  the  patents  re- 

r«3.ed,  or  paid  taxes  on  the  lands,  or  otherwise  protected  them , 

C^Xiat  defendant  cannot  be  placed  in  the  same  condition  as 

*>^    '^mas  at  the  time  of  said  sale. 

~r  ^  will  be  seen  by  this  statement  of  the  pleadings  that  one 

^lie  material  grounds  relied  npon  for  relief  is  the  alleged 

t&lir««-i|iQQ^  Qf  certain  representations  made  by  the  defendant 

le  time  of  the  sale  as  to  there  being  no  taxes  on  the  lands 

'ther  matter  affecting  the  title.    Bead  the  following  ex- 

f;  from  the  complainant's  deposition: 

[n  the  summer  of  1872,  1  was  informed  by  Mr.  T.  E. 

ndler  that  Isaac  S.  Lyon  had  certain  lands  in  Michigan, 

had  spoken  to  him  about  getting  him  a  customer  for  the 

^8  and  about  their  location.    Afterward  I  said  to  Lyon 

*^  "^  I  understood  he  had  lands  for  sale  in  Michigan.   He  told 


^hat  he  had  such  lands;  that  they  were  located  about 

.^^  ^     •'■id  Traverse  Bay,  and  he  wanted  to  know  if  I  knew  any- 

^^^  ^  ■^  S  about  lands  in  that  country.    I  told  him  I  didn't  know 

^^^'  ^hing  particularly  about  them,  but  that  I  had  heard  it 

^^^Orably  spoken  of;  had  known  of  some  settlers  going  to 

'^^^t  portion  of  the  country.    I  told  him  I  had  gone  up  the 

*^^^«  in  1866  in  a  steamer,  which  touched  at  Korthport,  on 

.•^^^-Tid  Traverse  Bay,  and  that  I  supposed  that  was  near  the 

iOc«%.tion  of  the  lands.  In  a  subsequent  conversation,  Mr.  Lyon 

'\fA^\  me  that  he  bad  got  the  certificates  for  the  lands,  and 
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United  States  patents  were  issned  directly  to  him.    He  aai 
that  the  patent  from  the  United  States  was  the  fooxidation  o 
the  title,  and  in  searching  a  title  it  was  never  necessary  to 
back  of  a  United  States  patent    lie  said  that  in  this  distrio 
when  they  traced  the  title  up  to  the  United  States  that 
the  end  of  the  search.    He  said  that  the  lands  wepe  locate(d__ 
by  an  Indian;  that  the  lands  were  situated  in  an  IndiaL^^ 
reservatioui  and  that  under  the  treaty  with  the  United 
the  lands  were  subject  to  eutr^-  by  Indians  only.    He  sai 
that  the  lauds  had  been  entered  some  time  ago;  that  th 
entry  had  been  susi>ended  by  the  Land-Office  for  the  reas<^^ 
that  the  Indian-Office  had  preferred  some  charges  of  fra 
iu  regard  to  the  entry  of  the  lauds,  but  that  as  to  these  landsfc 
which  he  had  patents  the  charges  had  been  removed, 
the  patents  hacl  been  issued  under  the  authority  of  an  act    ^^^^ 
Cougress.    Uc  Siiid  that  previous  to  the  issue  of  the  pateu  ^^ 
the  laud  belonged  to  the  United  States;  that  it  was  Govei-ca- 
inent  laud;  that  no  State  had  a  right  to  tax  Government 
lands,  therefore  there  could  be  no  tax  upon  the  lands  previou2< 
to  1872,  the  date  when  the  patent  was  issued.    He  remarket} 
that  he  must  write  up  to  Michigan  and  ascertain  if  there  had 
been  any  taxes  assessed  for  the  year  1S72.    This  occurred  in 
conversations  while  we  were  negotiating  about  the  purchase 
of  the  lauds.    Ue  said  that  he  could  make  good  use  of  the 
money,  and  that  he  would  rather  have  the  money  than  tlie 
land,  although  he  considered  the  lands  were  a  good  invest- 
ment,   lie  said  he  would  place  the  papers  in  my  hands,  aud 
I  could  go  to  the  Laud-Office  and  ascertain  that  the  issue  of 
the  patents  was  regular  and  everything  was  alt  right.'' 

The  following  is  extracted  from  the  testimony  of  tbc  de- 
fendant, Lyon : 

**  Some  two  or  three  months  previous  to  consummating  tbe 
sale  of  the  lauds  described  in  the  complainant's  bill  to  Hr. 
Sanders  he  called  on  me  iu  my  room  at  the  Patent-Office,  ftod 
stated  that  he  had  heard  I  had  some  Michigan  land  for  sale, 
and  inquired  where  it  was  situated,  how  much  there  was  of 
it,  and  what  I  asked  per  acre,  &c.  I  described  its  looation 
as  best  I  coultl,  stated  tbe  quantity,  and  gave  tbe  price  as  $5 
per  acre.  I  told  Mr.  Sanders  that  I  hiul  at  my  house  a  map 
of  these  lands,  prepared  at  the  General  Land-Office,  showing 
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»IM»«^ifio  looatiou,  qoalitiy  of  ami,  aad  whether  generally  tim- 

bWK^edror'Bee.    Aleo  the  pateots  issued  to  me  by  the  ITnited 

Btic^tzes  finr  these  lands;  also  other  papers  bearing  upon  the 

aaliO^Ati  which  I  woald  produoe  upon  his  next  call.    A  day  or 

t^r€>    after  that  he  oalled  again  upon  me  oonoeming  these 

kUE&^ba,  audi  acoording  to  iMomise,  I  showed  him  the  map  of 

tbi^  land  prepaied  at  the  General  Iiand-Offloe ;  also  my  United 

pateat  for  those  lands ;  also  a  oertifLoate  of  location 

•to  those  on  which  I  had  secured  United  States  pat- 

I  also  the  act  of  Congress  anthorizing  patents  to  issue 

those  certificates.    The  certificate  of  location  which  I 

red  him  was  like  that  contained  in  Mr.  Sanders's  exempli- 

fioci.^ion  of  patents.     I  explained  from  whom  I  got  the  (Mrigi- 

nflbl     certificates  of  location  of  these  lands;  referred  him  to 

Hdden,  the  person  named ;  explained   also  how  I  got 

;   when  I  got  them;  how  long  I  had  held  them;  ex- 

pl Allied,  also,  that  upon   certificates  similar   to   the   one 

slio^^FD,  I  bad  procured  United  States  patents;  explained 

alao    that  these  certificates  had  been  suspended  for  a  num- 

bojT  of  years  by  the  General  Land-Office  on  account  of  some 

Biii^£>osed  fraud  connected  with   the  location  of  these  cer- 

ti&css^tes.    It  was  then  more  than  se^ren  years  since  these 

Iftnds  were  first  located.    I  stated  that  I  had  had  considerable 

^ffi.enlty  in  securing  the  patents  upon  these  lands ;  but  that 

P^x^S^ess  ftuaUy  passed  an  act  authorizing  patents  to  be 

^^"B^ed  to  the  holders  of  these  certificates.    I  stated  to  Mr. 

^^clers  at  ttiat  interview  that  I  had  never  seen  these  lands  i 

tlxct:  I  knew  nothiDg  about  them  except  ftom  the  papers  pre 

^'^'^t^^  but  thait  I  hod  caused  letters  to  be  sent  to  a  party  in 

^^  ^kkflity  of  these  lands,  inquiring  as  to  their  value,  situa- 

^^oa ,  occupancy,  taxes,  &c.,  and  that  one  letter  had  been  re- 

eeiv^il  10  answer,  which  was  in  his  friend  Chandler's  posses- 

^ion^  -and  tiiat  another  and  fuller  answer  was  expeeted  daily. 

^  ^^k%ot^  I  told  him  all  I  knew ;  not  a  single  fnct  known  to  me 

^9^  cxmcealed.    At  that  time  my  United  States  patents  for 

^^94d  lands  had  not  been  recorded  in  Midiigan. 

^^"^duestion.  Did  you  make  any  representation  to  him  as  to 
^    <lQ8tity,  condition,  and  character  of  these  lands  or  in 
'^fex^^Doe  to  the  taxes  due  upon  them. 
**  ^  nswer.  I  did  not.    I  told  Mr.  Sanders  at  this  interview 
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to  take  all  the  papers,  investigate  fally  every  partksular  coi 
uected  witb  these  lands,  and  when  he  was  willing  to  pay  $^ 
per  acre  to  come  forward  and  conclnde  the  arrangements, 
told  him  that  these  lands  stood  me  in  that  price,  and  thi 
price  I  must  have  now  or  at  some  future  time.    I  told  hii 
that  if  he,  upon  investigation,  found  these  lands  more  valai 
ble — worth  as  much  as  $20  per  acre — he  could  hare  them  fc 
85  per  acre,  and  if  he,  upon  investigation,  found  these  lan< 
worth  nothing  at  all,  still  my  price  was  $5  per  acre,  as 
would  rather  have  the  money  than  wild  lands.    Mr.  Sande: 
took  all  the  papers  away  with  him  at  this  second  intervie' 
and,  with  the  exception  of  the  certificate  of  location  sho^ 
him,  he  has  retained  the  papers  ever  since.     Among  t 
papers  thus  retained  by  him  were  my  United  States  patec^  ^^ 
for  these  lands,  which  have  never  been  recorded  in  Michigc^K^^ 
but  which  Mr.  Sanders,  upon  his  purchase  of  these  laacl^ 
promised  to  get  recorded,  but  which  he- has  never  done. 

'^After  this  Mr.  Sanders  would  frequently  call  upon  me  3.  t 
my  room  and  talk  about  these  lands.    At  these  interviews 
we  discussed  almost  every  imaginary  possibility  connecta^ 
with  them;  the  possibility  of  their  being  under  water; in  ^ 
swamp;  on  a  hill-top;  occupied  by  a  squatter,  or  some  on^ 
claiming  title;  the  possibility  of  their  having  been  8oldf(^^ 
taxes.    Yet,  connected  with  the  mention  of  every  one  of  thea^^ 
subjects,  I  invariably  and  emphatically  stated  that  he  mai^^ 
investigate  and  satisf]^  himself  upon  all  these  points;  that  ^ 
did  not  know  a  thing  about  them.    I  referred  him  to  Mcr'* 
Holden,  from  whom  I  purchased  the  original  certificates  c^^  ^ 
location,  for  information  at  the  other  end  of  the  line.    I  tol* 
Mr.  Sanders  to  take  his  time ;  that  I  was  in  no  hast^e  to  sel 
As  a  consequence,  he  dallied  along  for  two  or  three  monthi 
sometimes  appearing  as  if  he  intended  to  purchase,  and  bk  ^ 
other  times  appearing  indifferent.    Finally,  Mr.  Sanders  ex- 
pressed himself  satisfied  with  the  lands  as  they  stood  and 
the  price,  although  he  said  he  ran  considerable  risk  in  mak- 
ing the  purchase,  and  the  sale  was  finally  consummated." 

This  is  the  substance  of  the  testimony  of  the  parties  on  the 
subject  of  representations.  There  were  no  other  witnesses  to 
their  negotiations,  and  the  other  e\idence  in  the  case  does 
not  materially  affect  the  foregoing  extracts. 
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d?  be  case  was  heard  at  special  term  and  a  decree  passed 
^isnaitssiDg  the  bill,  from  which  decree  the  complainaut  has 
t^^ken  this  appeal. 


gS€MmMel  R.  B9nd  and  Marcus  S.  Hopkins  for  complainant : 

le  plaintiff  resorts  to  a  court  of  equity  to  be  relieved  from 
contract  to  pay  the  defendant  for  lands  purchased,  on  the 
gxx>i:ind  of  a  total  failure  of  title,  and  consequently  of  consid- 
ex*d«'trion,  and  of  fraudulent  representations  of  the  defendant, 
OT  2^  material  and  gross  mistake  of  the  parties,  as  to  the  title 
svii> posed  to  have  been  conveyed.    In  either  case,  whether 
tlie  evidence  be  held  to  establish  fraud  or  mistake,  if  a  failure 
of  title  be  shown,  a  ]>roper  subject  of  equity  jurisdiction  is 
presented.    In  support  of  this  position  the  following  author- 
ities are  cited : 

Fonblanque^s  Equity,  114;  Story  on  Sales,  sections  407, 

415 — 423;  1  Maddox's  Ch.,  208;  Kerr  on  Fraud  and  Mistake, 

pp.  €50,  03,  78-80 ;  IlaigU  vs.  Ilayt^  19  N.  Y.,  464 ;  Hadlock 

vs.    TVilliamSj  10  Vt.,  570,  (cited  in  Kerr,  p.  408;)  Irich  and 

WifexA,  Fulton^ 3  Grat.,  103 ;  Bailey  vs.  James^  11  Gratt,  408 ; 

Wcifyoiivs.  Sfuctier,  5  Dana,  581;  PringU  vs.  Samuel^  1  Lit- 

^%  43;  Bingham  vs.  Binglmm^  1  Ves.,  sr.,  126;  Baiclins  vs. 

W^fcftAam,  3  De  Gex  &  Jones,  304 ;    Garnett  vs.  2lacon^  2 

Brook.,  250 ;  Smith  vs.  Richards^  13  Pet.,  26,  and  2  Pet.,  455 ; 

^<^^iid  vs.  Mitchell^  1  Story,  172,  and  Ritclicock  vs.  Oiddinga^ 

Daniel's  Exch.,  1. 

J^t  is  also  contended  that  a  failure  of  title  is  manifest  from 
the  fact  that  the  lands  had  been  sold  for  taxes  and  a  large 
Portion  conveyed  by  Francis  Blackman  before  the  patents 
^^Ued,  and  that  the  issuing  of  the  patents  in  defendant's 
liaixie  did  not  give  him  a  title  to  the  lands. 

^f  they  had  been  issued  to  him  upon  Blackman's  proper 

^^Jgnment  or  conveyance,  yet  as  Bl8.ckman  had  previously 

^11  veyed  the  lands  by  deeds  which  had  been  recorded,  he 

^Oold  but  hold  the  bare  legal  record  title  in  trust  for  the 

^^l    owners,  to  wit,  Blackman's  grantees,  and  a  court  of 

'^^ity  will  com])el  him  to  convey  to  them.    StarVa  Heirs  vs. 

^^tHcr^  1  Walker's  Miss.,  181 ;  Stephenson  vs.  Smithy  7  Mo., 

^0  9    Qrov^s  Heirs  vs.  Fulsomj  10  Mo.,  543 ;  Brush  vs.  Ware^ 

^  r^€Bt,  93 ;  Oibson  vs.  Chateau,  13  Wall.,  25. 
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But  we  contend  that  it  was  the  defendant's  own  fraud- 
ulent and  unlawful  act,  to  irlt^ insertifig  ki^^^W^ihe^'iit'llie 
blank  assignment  of  the  certificates^  wl^ich^ejiiiifiri  tfa^pat^ts 
to  issue  in  his  name,  and  thus  induced  the  pluiokiff  io^midce 
the  puiph^e.  It  is  dear  that.Hotdein:jpM|ver  MiKM^wnHtor" 
ity  from  Blackman  or  GkKKlrich  Ik)  transf^  tbamitiiflB^tM  tn 
defendant  or  even  to  place  them  in  his  himdiii  >  TbU:  vaft/dime 
in  fraud  of  their  rights^  Sow  can  it  beclainied^jtJhdiiv'ttllM^ 
Blackman  ever  gave  £^ny  authority  for  the  Maufai  to  te  AU^d 
with  defendant's  name ;  or  how  can  any  sncfh  ai)uthQEfiigr>  pos- 
sibly be  implied  t  The  evidence  shows  that  SlaeboMtklMid 
conveyed  a  part  of  the  lands  to  Goodrich  and  a  pacGi  txk  other 
persons.  There  were  four  certificates,  for  160,  acsfaBi^eaob,*  ao 
that  Biackman's  grantees  did  not  each  receive  ^a  ooavejmiioe 
of  the  land  covered  by  a  certificate,  but  of  only  a  pqittiourof 
it,  and  the  certificates  were,  therefore^  delivered i to. OoadtaLohv 
who  came  to  Washington  to  get  the  patents  issosd^aad  ttios 
perfect  the  legal  title  of  himself  and  the  otheir  gra&ieeBii 

Again,  the  assignment  of  a  certificate  of  location* of- laind 
is  a  conveyance  of  real  estate,  and  the  certificate  is-  ieal 
estate,  as  land-warrants  were  held  to  be  until  declared  to :be 
personal  proi)erty  in  1858  by  act  of  Congress,  the  essecUial 
difference  being  that  a  land- warrant  is  a  simple  right  of  looa- 
tion,  relating  to  no  specific  lauds,  while  a  oertifioa«te  of  looa- 
tion  covers  the  lands  described  in  it.  United  8taU9^  vs.  NeUm^ 
2  Brock.,  G4 ;  Hibblewhite  vs.  McMorinej  6  M.  &  W.,  2d0 ; 
Duncan  vs.  Hodges^  4  McCord,  239. 

The  deed  from  the  defendant  to  the  plaintiif,  which  was 
drawn  by  the  defendant  and  is  filed  as  an  exhibit^  ooKtsans 
a  covenant  of  special  warranty  only  against  the  claims  of  ^ 
all  persons  claiming  or  to  claim  said  lands,  or  any  part  c 
thereof,  by,  from,  under,  or  through  the  defendant^  his  heirs  orra 
assigns,  which  would  afford  relief  at  most,  and  that  a,ciroiut — • 
ous  one,  for  failure  of  title  by  reason  of  the  sale  of  the  lands  fiooH 
taxes.  But  the  failure  is  total  and  upon  other  grounds^ 
the  plaintiff  is  wholly  remediless  in  the  premiseSf  unless  a 
of  equity  grants  him  relief  and  prevents,  as  is  its  proviinBe^:^ 
a  gross  injustice,  the  exaction  of  payment  for  that  which 
has  never  received,  and  which  the  defendant  never  had 
sell. 
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^^Vliere  the  meaiis  of  inforinatioQ  are  open  to  both  pstHies 
Asi4  no^eoilMdltaeot'  Is  made  or  MtempteO,-  even  misit^pr^ien- 
AmtolwB  tM>  gfodtid  for  a  court  of  equity  to'  ititerf^re 
is^exbeiitMlr  ednfartfek  The  neglect  of  a  i^hihiiMr  fo  tCvail 
MtisMfiii^UI^tach  00809  of  th^ihcans  of  itifomtiktlOD,  whether 
cMtlibBtttbId  t9hi8  inflcrteiioe  or  lilie  crednlitj,  tskeis  firOm  hini 
ditib  fttr  relief.  BUMgkiBf^i  AdMMsthUct  ^^s.  GerihMj 
Witfi,  889.  The  ffeMBts  ftllly  Bddtikiti  the  alMgathftie  of  the 
thttt  thete  was  no  mietake  of  which  the  ^mplain- 
^tttbad notfoll  (iH>pdrttiDity  to  itifbrte  hitueelf ;  no  mistej^re- 
^^oitation  in  form  or  substanoo  by  the  appellee ;  no  fMod;  fbr 
^^  ftfbfred  the  appeUaiht  to  the  pdrsion  fh>m  Whom  -  he  derived 
^^ 'tHde -tir  daihi  to  title;  and  the  obmpflaioiint  hIMself  ap- 
t^Heffte  the  LamtOffloe  and  eatisfled  himself  ds  to  the  tHith 
^<^  defendiiti«%  tei^rfesentatioris.  And  the  fkilhre  of  title  is 
^^lllHH  o^en^qaesHon,  to  be  decided  in  a  (ionrt  of  law. 

The  rate  of  law  is  supposed  to  be  fVilly  settded/ inflexible, 
^"^d  iMt  IMnr  a  shtrject  of  oontestatidn,  that  where  a  tifarty 
C^^^^hehisee  IMd  he  cannot  be  relteved  from  his  t>tircha8e 
^^^^^itliMt  an  OTietion;  that  he  most  depend  npoh  his  cote- 
]^^^tate^«hnA^  if  he  haa  not  taken  pi^per  covenants  fttr  hi^  pro- 
I'OqiiitT' cannot  l^lieve  him.  Abbot  vb.  All&hy  2  Johns. 
,  M9;  IMmpui  ts.  Plainer^  1  Johns.  Gh.,  218 ;  Pattan  rs. 
^yagtar  et  al.j  7  How.,  159,  and  cases  eiterf ;  Beale  vs.  Lively j 
Leigh,  658 ;  Noonan  vs.  Lee^  2  Black,  508.  Here  the  par- 
}  ttotifted  \fy  btb  vendor  that  he  did  not  know 
"^tiiether  the  land  woft  oecapied  or  vaoMit,  whether  taxed  or 
^4»t  4az6d,  or  what-  was  its  condition,  and  the  pncchaser 
^^ppUedat  Hm  Land-Offlee  and  satisfied  himself  on  that  point, 
^.ndiatled' or  neglected  to  take  any  eovenant  for  tide. 

The  ^oeatioa  of  the  right  of  the  defendant  to  fill  np  with 

l^is  OSPD  HMne  the  bkmk  in  ttie  assignment  fk^om  Blaokman, 

%ibe  originaLloeatorf  is  not  an  open  qoestion  on  these  issues — 

.Ifllik  Beeanse  the  complainant  had  fall  notice  and  opportn- 

ic^ityii  derived  fiN>m  information  given  to  him  l^  the  defendant 

'ore  the  said  parchaseto  ascertain  both  the  facts  and  the 

»w  relating  to  that  matter. 

It  is  a  controversy  between  two  innocent  parties.    Both 
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have  paid  valae  for  the  lands.  The  loss  mast  &11  oii  bim  wh 
failed  by  his  own  negligence  to  ascertain  th^  fiurts  Booesaar, 
to  his  title. 

2d.  Bat  if  the  coart  shall  not  think  the  harden  of  inquiry  wa 
on  complaiuantf  then  it  will  be  contended  by  defendant  that  th 
execation  of  the  assignment  in  blank  on  tiiese  oertifioatea  ai 
thorized  the  person  to  whom  they  were  delivered  to  sell  an 
transfer  them,  and  to  fill  up  that  blank  in  the  name  of  tfa 
person  who  should  present  them  to  the  land-office,  and  ai 
thorized  such  person  to  receive  patents  for  them  in  his  ow 
name.  In  other  words,  it  made  them  not  negotiable  instr 
ments,  but  marketable  commodities.  Baldwin  vs.  Ely,  9  Hov 
590, 600,  and  cases  cited  below. 

The  whole  legislation  by  Congress  in  reference  to  the  pes 
lie  lands  declares  the  patent  the  superior  and  conclusive  c^^ 
deuce  of  legal  title ;  until  its  issuance,  the  fee  is  in  the  6c] 
ernment,  which  by  the  patent  passes  to  the  grantee,  and 
is  entitled  to  recover  in  ejectment.  13  Pet.,  450 ;  Bagv^ 
et  al  vs.  Brodericky  13  Pet,  G46 ;  Brush  and  Ware,  15  Pe 
93, 108, 110 ;  Stark  vs.  St4m€,  6  Wall.,  402.  Here  the  1 
gal  title  is  clearly  in  the  complainant  If  any  one  else  has  a 
equity  to  be  protected,  it  must  be  under  the  laws  of  Michiga 
and  in  the  courts  of  that  State.  Finally,  there  was  neitiie 
misrepresentation  nor  fraud,  nor  any  mistake  of  which  J 
court  of  equity  can  take  cognizance.  1  Story's  Eq.,  9tfa.  ed« 
sec  197  to  200(a),  202, 203, 203(b). 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  coart 

It  will  be  unnecessary  to  examine  whether  most  of  the  rep 
resentations  are  true  or  false,  as  they  are  clearly  matters  o 
opinion  upon  questions  of  law  which  were  equally  open  t< 
both  parties,  and  in  regard  to  which  a  misstatement  wonlc 
afford  no  ground  for  equitable  relief.  A  misrepresentatioi 
for  which  a  contract  will  be  declared  void  must  have  reh^tioi 
to  a  material  matter  of  fact,  and  with  regard  to  which  On 
complainant  had  not  the  means  of  knowledge.  Even  if  th< 
defendant  had  declared  that  a  State  had  no  right  to  tax  gov 
ernment  lands,  and  that,  consequently,  there  could  be  no  ta- 
upon  the  lands  in  question  previous  to  the  issuance  of  ik  pa^ 
enty  this  was  a  question  of  law  or  argument  which,  altbooir 
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now.  well  9et(l(^,:W.a4  formerly  a  point  about  whioh  even  law- 
yef^^flftigbt  well  di^r.  A  party  will  not  be  beard  to  say  that 
he  was  deceived  upon  a  matter  of  this  description.  The  de* 
feodaotiQCMMiiioiiierte  thei  obargie  of  the  complainant,  and  testi- 
fied that  ?}i9.. gave  bim  all  the  information  in  bis  possession 
in  reganltotbo;  title,  and  avowed  bis  ignorance  of  the  char- 
aoter  orJocat«onx>£.the  land^  or  wbetbcr  it  bad  been  sold  for 
tesesi  oc  wJbetber  it  was  oeoqpied,  except  that  be  held  the. 
potent  for ttbe  samc^  and  referred  him  for  information  to  G.  H 
Holden,  the  persoa  from  whom  be  purchased  the  certificates; 
that,  be  showed  him  a  map  of  this  land  prepared  at  the  Gen 
erai  Land-Qffice  f  also  the  patents ;  also  a^  certificate  of  loca 
tioQ  similar  to  those  in  question ;  also  the  act  of  Congress ;. 
also  that.. be  had  never  seen  the  lands  and  knew  nothing 
about  them  except  from  the  papers;  that  he  told  him  all 
he  knew,  without  concealing  a  single  fact,  and  requested  him 
to  take  all  the  papers,  investigate  fully,  and  when  be  waa 
billing  to  pay  $5  per  acre,  defendant  would  conclude  the 
^^e«  But  we  will  not  further  compare  the  testimony  upon 
this  point,  but  simply  state  our  conclusion  that  the  charge  of 
^B  bill  in  respect  to  representation  is  not  sustained  by  the 
P^'oof. 

^fae  allegation  that  defendant  obtained  the  patents  fraudu- 
lently is  not  a  matter  of  which  the  complainant  can  avail 
hiniQM^f^    There  is  at  most  a  dispute  between  Holden  and  de- 
^t^clant  whether  the  latter  pnchased  the  certificate,  and  in  a 
^uit;  for  their  conversion  Holden  has  been  defeated  on  that 
la^n^^    Besides,  he  gave  the  complainant  every  opportunity 
"^  ^i:iform  himself  on  that  matter,  for  he  requested  him  to  call 
1^^  ^lolden  to  ascertain  from  him  what  he  knew  in  regard  to  the 
'^rttlLs.  The  same  observations  will  also  apply  with  equal  force 
'^  t:^  the  right  of  the  defendant  to  fill  up  with  his  own  name 
^^^  blank  in  the  assignment  from  Blackman.    He  was  shown 
^  ^^^iQilar  certificate,  and  visited  the  Land-Office  previous  to  the 
r^^9  aii4  was  there  informed  that  the  title  was  all  right    He 
^^9  therefore,  the  most  ample  opportunity  to  inform  himself 
r^  1b^  the  law  and  the  facts  in  regard  to  those  matters,  and 
.  ^     ^ssfiopt  now  be  allowed  to  impeach  his  contract  when  he 
^^  the  means  of  knowledge  pointed  out  to  him  by  the  very 
'^^^t'y  with  whom  he  was  dealing. 
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In  regurd  to  tbe  interest  In  this  land  <$relited  by  the  deeds 
xn^ericMlsly  elreented  by  Blackman,  it  is  to  be  iioiiitoibered 
tbat  tfaey  are  qnit^ilaims,  and  only  ind tided  the  liiteMM;  iMiich 
he  th^B  bad,  and  it  is  by  no  ti^eimaBktiimt^6Mftiit'f^^^^ 
wdtild  eoittpel  a  giUntee  aitat  a  tyateht'lftd  tcMed  4o^9*v^ 
to  them.  Sadh  Would  not  be  the  tdte  at  6cMittA  iMr.  Tbe 
deed  cdtcttnted  by  defenaaDt  eoteMnts  oMyAgttMBt  tt^e 
<daimitig  thtod^  or  by  hiu.  TMoomjAittnAliffriilti&lle^ ttito- 
•self  as  to  the  retitaseiitations  by  going  td  the  lAhd^Offlkx)^  and 
he  hoe  M  MretiaiitB  of  geniml  WtfrMtSty,  Ibr  titla.  Wbane 
there  is  neltli^  ftttttd  nor  ynAteaxtyj  thefe  Is  no  MdMBS  in 
*eq«tity,  for  it  is  the  wai^ranty  Wbioh  estops  tlie  gitetor  and 
all  pm&a^  in  privity  with  him  item  denying  tbAt  he  was 
siesedat  the  time  of  the  conteyanee.  Orei$9  vs.  Darritom,  1 
fikuOti  d53 ;  Petion  ts.  IViyicff,  7  How^  167. 

Upon  the  Whole,  we  think  the  deeoftse  betow  Oii^t  to  be 
*«oilfirmed. 
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GJUBDSIANBS  A.  KOOBB  ys«  WIL*LIAM  G.  W.  JAE- 
O-JBB,  WILLIAHB.  JAEGER^  ANTONIO  PELLBTIBR, 
JEr£ANKl4lN  MAGE,  GEORGE  W.  LIN  VILLB,  GEORGE 
3fLA90KtijkE0»GE  W.  BSLIN  AND  WIFE,  THOMAS 
WINXUBUaSXEB^  AND   ALFRED  J.  ULLMAN. 


I-    *I*l;B6.tiile  is  now  well  settled  that  a  court  of  equity  will  entertaiu  a  suit 


npecttb^  the  right  to  real  estate  situate  in  another  State  or  conn  try , 
'^ivhsre  Jurisdiction  of  the  parties  has  been  acquired. 

~VvDdn'  a  tontroversy  arises  out  of  a  contract,  or  out  of  frand,  or  in- 
'^^Ires  the  consideration  of  a  tmst  in  regard  V>  lands  in  another  State, 
^ba  Judadifltioa  of  a  court  of  ohanoery  will  act  upon  the  conscience  of 
^he  person  if  found  within  the  Jurisdiction  of  the  forom,  and  oompel 
'Mmpl  to  dot  wh^  is  required  by  Justice  and  equity. 

.  "Where  a  party  has  executed  a  deed  of  tmst  upon  real  estate  to  se- 
C3ure  an  indebtedness  to  the  complainant,  and  subsequently  he  causes 
'^M  be  purchased  for  his  own  benefit,  in  the  name  of  other  persons, 
outstanding  titles  for  the  purpose  of  defhinding  the  complainant, 
^iqnity  will  decree  that  he  must  hold  the  titles  thus  acquired  upon  the 
and  trusts  declared  in  the  trust-deed  he  had  previously  executed 
Tor  the  benefit  of  the  complainant. 

STATEMENT  OF  THE  CASE. 

bill  alleges  that,  on  or  aboat  the  Idth  day  of  July,  1871, 

tb^     defendant  William  G.  W.  Jaeger  executed  and  deliv- 

^i^04l  to  the  plaintiff  his  promissory  note  for  $50,000,  payable 

t^w^lve  months  after  date,  and  at  the  same  time  executed  and 

delii^ered  to  Charles  Deffeubach  a  deed  of  trast  upon  a  cer- 

^in  tract  of  land  in  thtf  county  of  McDowell,  in  the  State  of 

VVest  Virginia,  and  said  to  contain  one  hundred  and  fifty 

^^oasand  acres  of  land.    A  copy  of  the  deed  is  made  an  ex- 

bibit  to  the  bill,  and  it  was  made  for  the  purpose  of  securing 

^be  payment  of  the  note  at  maturity.    Jaeger's  title  to  the 

laud  Mras  derived  from  the  defendant  Antonio  Pelletier  ou 

*®  29th  day  of  July,  1868. 

^^at  said  Jaeger,  on  said  last-mentioned  day,  executed  and 
^^Uvered  to  Pelletier  four  promissory  notes,  for  the  sum  of 
'^>^KH)  each,  payable  respectively  in  three,  five,  seven,  and 
^  years  from  date,  and  at  the  same  time  executed  and  de- 
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livered  to  one  Franklin  Mace  a  deed  of  trast  to  secare  to  th 
said  Pelletier  the  payment  of  said  notes  at  maturity ;  tha 
these  notes  came  into  the  hands  of  the  complainant ;  that^ 
snbseqaently  to  these  transactions,  it  was  discovered  that  cer- 
tain ontstanding  titles  to  the  property,  which  at  the  time  of  th 
transfers  above  mentioned  were  supposed  to  be  worthless,  or 
at  most  Hght  clouds  upon  the  title  derived  ttom  Pelletie 
were  in  point  of  foot  superior  to  tiie  Pelletier  title,  and 
the  title  derived  by  Jaeger  fh>m  Pelletier^  and  by  oomplai 
ant  from  Jaeger,  was  fatally  defective  unless  those  ontstau 
ing  titles  could  be  secured. 

These  outstanding  titles  arose  upon  the  following  fac 
The  patent  for  the  lands  was  obtained  by  one  Bobert  P 
lard,  in  the  year  1795,  from  the  State  of  Vij^nia^  and  the  ti 
thus  acquired  was  finally  conveyed  to  one  Henry  O.  Tho 
son  in  the  year  1865.    In  the  mean  time  the  land  had 
sold  for  taxes  and  the  tax-title  was  at  last  lodged  in  a  pe 
by  the  name  of  Chitty,  who  executed  a  conveyance  to  Pe 
tier,  which  conveyance  was  afterward  set  aside  by  a  de(^ 
of  the  equity  court  for  said  McDowell  County,  in  Septemtz^.  ^r 
1853.    A  mortgage  upon  said  land;)  had  been  executed  l)y 

Chitty  lo  y.  W.  L.  and  U.  Mali,  which  was  foreclosed  in 
and  the  laud  bought  in  by  the  mortgagees  at  the  foreclose 
sale,  so  that,  at  the  time  of  the  trust-deed  to  secure  compL  ^&.  in 
ant's  debt,  the  original  title  was  in  Thompson  and  the  '^^^x 
title  in  the  Malls. 

The  bill  then  alleges  that  the  defendant,  William  O*    ^^V. 
Jaeger,  having  knowledge  of  all  these  facts,  for  the  pari><7se 
of  cheating  and  defrauding  the  complainant  out  of  the  d^ht 
secured  by  the  deed  of  trust  first  above  mentioned,  purchd^^^ 
the  title  of  Mali,  through  the  defendant  Thomas  D.  W^kQ- 
Chester ;  that  he,  on  the  3d  day  of  April,  1872,  caused   ^  *© 
same  to  be  conveyed  to  said  Winchester,  who  well  knew  t^Xie 
facts  and  also  the  fraudulent  purpose  of  said  Jaeger. 

The  bill  further  alleges  that,  with  a  like  purpose  in  vi^^^j 
the  said  Jaeger,  on  or  about  the  3d  day  of  April,  1872,  p'*^- 
chased  of  Henry  S.  Thompson  all  his  right,  title,  and  inter^^' 
in  said  tract  of  land,  and  had  the  conveyance  made  to  *"* 
son,  the  defendant  Wm.  R,  Jaeger,  and  that  his  said  son 
aware  of  all  the  facts  and  of  the  said  purpose ;  that 
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^^Kxl  the  aaid  Win.  G.  W.  Jaeger,  coDfederating  with  said 

^^^^dant^  Wm.  R^  Jaeger  and  Thomas  D.  Winchester,  in 

^^^4«r  farther  to  complioate  the  case  and  to  defraad  the  plaint- 

^   cl  his  just  rightSf  prooared  the  s^aid  defendant  Winches- 

^^^   to  convey  the  said  tract  of  land  to  Wm.  B.  Jaeger,  (the 

^^^U,)  and  the  said  Wm.  B.  Jaeger  to  mortgage  said  land  to 

^^a  Winobestei;  for  the  sum  of  $30,000,  which  last  convej- 

^^U^  was  withont  consideration,  except  as  to  about  $1,000, 

^hich  the  said  Wm.  G.  W.  Jaeger  had  borrowed  from  said 

^iachester  to  purchase  the  outstanding  titles  before  men- 

't.ioDed ;  and  further  that,  on  or  about  the  30th  day  of  Decem- 

Vjer,  1872,  the  said  Wm.  G.  W.  Jaeger  and  Wm.  E.  Jaeger, 

farther  confederating  with  one  Alfred  J.  Uflman,  of  the  city 

tDf  Baltimore,  did  convey  to  the  said  UUman  an  undivided 

^ne-fourth  part  of  all  said  tract  of  land,  and  that  said  TJll- 

^Ksan,  at  the  time  of  the  siiid  conveyance,  had  full  knowledge 

^f  all  the  facts  in  the  bill  before  mentioned,  and  the  object 

«f  said  conveyance  being  to  cheat  and  defraud  said  plaintiff 

<mt  of  his  just  and  equitable  rights, 

Hie  defendant  Jaeger,  iu  his  answer,  alleges  that,  at  the 
tioDie  of  executing  his  promissory  note  to  the  plaintiff  for 
#50,000,  and  the  deed  of  trust  to  Diffenbach  to  secure  the 
same,  he  was  indebted  to  the  complainant  in  the  sum  of 
#10,000  and  no  more,  and  that  the  deed  and  note  were  given 
to  secure  that  sum  and  future  advances  agreed  to  be  made 
by  the  plaintiff. 

He  then  denies  all  charges  of  combination  with  the  other 
defendants  or  any  intention  to  cheat  and  defraud  plaintiff,  as 
cbvLTgeA  in  the  bill. 

The  defendants  William  B.  Jaeger,  Thomas  D.  Winches- 
ter, and  Alfred  J.  UUman,  each  answering  for  himself,  deny 
«U  combination  with  William  G.  W.  Jaeger,  as  charged  in 
the  bUli  and  all  knowledge  of  his  intention  to  cheat  and  de- 
Ihtud  the  plaintiff  as  charged,  and  each  claims  that  his  deal- 
ings in  regard  to  said  land  were  in  good  faith,  and  his  pur- 
chase iana  fide  and  for  a  valuable  consideration. 

The  testimony  in  the  case  is  contained  in  a  bound  volume 
of  over  two  hundred  pages,  the  principal  part  of  which  is 
directed  to  the  question  of  fraud.  The  complainant  exam- 
ined a  number  of  witnesses,  whose  testimony  tended  to  sup- 
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port  the  allegations  of  the  bill,  and  the  defendants  Jaege 
and  nUman  introduced  evidence  in  support  of  their  answers^ 
The  actual  amount  of  indebtedness  due  from  Jaeger  to  ocMn 
plainant  was  not  discussed,  as  that  matter  had  been  referre 
to  the  auditor  at  the  special  term.    It  will  be  seen  that  afte 
a  careful  consideration  of  the  pleadings  and  proofs  the 
decided  the  question  of  fraud  as  a  fact  in  favor  of  the  coi 
plainant    It  would  occupy  too  much  space  to  give  in  deta^ 
the  testimony  in  this  statement. 


J.  DanielSj  E.  D.  Harrison^  and  B.  J,  2>.  Cros9  for  coi 
plainant : 

The  complainant  maintains  with  confidence  that  when 
parties  sought  to  be  affected  by  its  decree  are  in  court,  tb 
is  sufQcient,  irrespective  of  the  bUils  of  the  subject- matter*  £  ix 
dispute.    And  that  this  court  can  decree :  1.  That  the  pro  j[>- 
crty  be  sold ;  or,  3.  That  the  defendants  convey  the  titli 
acquired  by  them  to  the  complainant ;  or,  3.  If  they  do 
do  so,  a  trustee  be  appointed  by  the  court,  who  shall  mals: 
such  deeds  as  shall  vest  the  entire  title  in  the  complaiuaa 
The  ground  of  the  jurisdiction  invoked  is  that  a  court 
equity  acts  upon  the  conscience  of  the  parties  before  it^  coi 
pelling  them  to  do  what  they  are  bound  to  do  in  conscience 
and  good  faith.    JSquitas  agit  in  personam.    The  leading  cas^ 
on  this  branch  of  equity  is  the  familiar  case  of  Penn  vi 
Lord  Baltimore^  reported  iu  1  Vesey,  444,  decided  by  Loi 
Chancellor  Hardwicke  in  the  year  1750,  when  the  boundary 
between  the  States  of  Maryland,  Pennsylvania,  and  Deh 
ware  was  adjusted  by  the  decree  of  the  lord  chancellor  ii 
England.    The  decree  was  placed  upon  the  power  of  a  coar' 
of  equity  having  jurisdiction  of  the  parties,  whatever  be  th 
subject-matter,  acting  in  the  fullest  manner.    In  2  Whit.' 
and  Tudor's  Leading  Cases  in  Equity,  pp.  923,  &o.,  this 
is  elaborately  reviewed  and  the  succeeding  cases  cited,  vi^  - 
Toiler  vs.  Carteret  J  2  Vern.,  495;  Earl  o/Kildare  vs.  Euitao^s 
1  Vem.,  419,  422.  f^ 

To  which  latter  case  especial  attention  is  called,  as  it  goes 
to  the  extent  of  enforcing  a  trust  in  regard  to  Uinds  iituate  i> 
a  foreign  country.    Upon  this  point  the  complainant  cites  the 
cases  of  Port  Arlington  vs.  Soulbyj  3  Mylne  &  Keen,  IW; 
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^r^ccJbm    VS.  MaxioMy   1    Mac.  and  G.,   71;   DeKlyn   vs. 
^V^crtiMii#9  3  Baof.  Gh.,  185 ;  Qurmant  vs.  Fowler^  1  Hen.  & 


c  the  case  of  Mame  \^  Watts^  6  Oranch,  148,  on  page 
>9  Chief -Justice  Marshall  says :  ^^  In  case  of  fraad,  trust, 
if  contract,  the  jarlsdiotion  of  a  court  of  chancery  is  sus- 
t^^-iK^able  wherever  the  person  be  found,  although  lands  not 
^^^it^liin  the  jurisdiction  of  that  court  may  be  affected  by  the 
^2^^5iee.''  Also,  Morris  vs.  RemingUm^  1  Pars.  Sel.  Oases  in 
.,307,393. 
'XThat  the  purchase  of  an  outstanding  title  by  the  mortgagor 
grantor,  or  by  any  person  for  his  benefit,  will  inure  to  the 
tmefit  of  the  mortgagee  or  grantee,  especially  when  this 
pi:iXH5hase  is  fraudulently  made,  and  done  with  intent  to  de- 
the  estate  conveyed.  Van  RensseUier  vs.  Kearney^  11 
r.,  297,  322,  325,  326  ]  Herman  on  Estoppel,  sees.  268- 
^"^3  ;  Biglow  on  Estoppel,  327,  344 ;  McCusker  vs.  McJEvey,  9 
*^  X,^28.  The  bill  is  not  multifarious,  as  it  refers  to  one 
^^tter  between  the  parties.  It  is  true  that  the  appellants, 
"various  methods,  sought  to  consummate  the  fraud  alleged, 
ts  they  should  not  be  allowed  to  take  advantage  of  the 
^ety  or  fertility  of  their  fraudulent  devices.  Even  if  the 
_  ^l^X  were  liable  to  that  objection,  it  is  too  late  to  raise  it  on 
ih  It  should  have  been  raised  on  demurrer  and  not 
^r  answer,  and  the  expense  and  trouble  incurred  in  tak- 
*^  *%  evidence.  Chew  vs.  Bank  of  Baltimore^  14  Md.,  299 ; 
we  vs.  Fishi  9  G.  &  L,  280;  Luckett  vs.  WhitCj  10  G.  &  I., 
>j  Oibbs  vs.  Cleggett^  2  G.  &  I.,  14  j  Story's  Eq., Plead.,  285, 
>;  Oliver  vs.  Piattj  3  How.,  412. 

JL  Thomson  for  defendants,  Jaegers : 

^The  bill  is  multifarious,  and  the  court  may,  sua  sponte^ 
^^^ke  the  objection  and  dismiss  the  bill.    1  Dan.  Gh.  Prac, 
^2;  Green  vs.  Churchill^  1.  M.  &  E.,  657;  Ohio  vs.  ElliSj  10 
Ohio,  456;  Oliver  vs.  Pratt^  3  How.,  333-412.    The  bill  con- 
tains several  distinct  matters  of  account  between  the  plaint- 
iff and  the  defendant,  W.  G.  W.  Jaeger,  with  which  the 
other  defendants  have  no  connection  or  concern  whatever, 
and  this  is  multifarioasness.    1  Dan.  Oh.  Prac,  342-344,  notes 
and  authorities  there  cited. 
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The  plaintiff  below  relied  mainly,  and  it  is  believed  th 
the  decree  was  based  mainly,  upon  the  letters,  deelaratioim 
and  statements  of  W.  G.  W.  Jaeger,  which  was  given  in  e 
dence  by  the  plaintiff  under  objection;  and  these  lettes^^ 
declarations,  and  statements  were  all  written  and  made  afb 
W.  B.  Jaeger  and  Winchester  acquired  title  to  the  land  fro 
Thompson  and  Mali,  and  out  of  the  presence  and  hearin 
and  without  the  knowledge,  of  any  of  the  other  ^efendant^ ; 
and  are  therefore  not  admissible  as  evidence  against  the: 
or  either  of  them.    1  Green,  on  Ev.,  sees.  110,  111,  174, 17( 
178,  and  notes  and  authorities  there  cited .    W.  6.  W.  Jae- 
ger acted  in  goo^  faith  in  giving  the  mortgage  in  fiivorof 
the  plaintiff,  and  at  that  time  and  for  some  time  thereaft^i" 
both  these  parties  supposed  that  W.  G.  W.  Jaeger  had  goc^^^ 
title  to  the  land,  and  that  Moore's  mortgage  was  good ;  hm  ^ 
some  time  thereafter  W.  G.  W.  Jaeger  ascertained  that  hi  ^ 
title  was  worthless,  and  that  the  legal  and  valid  title  to  th. 
land  was  in  Thompson  or  Mali,  and  that  it  would  be  neeei 
sary  to  purchase  title  from  them  to  p«^rf(  et  the  title  in  W. 
W.  Jaeger,  and  thereby  validate  his  mortgage  in  favor  o^  ^ 
Moore;  and  he  (W.  G.  ^V.  Jaeger)  advised  Moore  aocoi 
ingly,  and  requested  him  to  purchase,  or  to  furnish,  th 
money  to  purchase,  title  from  Thompson  and    Mali,  an^^^ 

thereby  perfect  his  surety  under  his  mortgage;  but  Mooi^ ^ 

positively  refused  to  do  so,  and  virtually  stood  by  a 
licensed  W.  B.  Jaeger  and  Winchester  to  buy  the  land  fro! 
Thompson  and  Mali ;  and  Moore,  therefore,  cannot  in  eqait; 
and  good  conscience  claim  the  benefit  of  such  purchase,  c^^ 
any  relief  against  W.  R.  Jaeger  or  Winchester.    1  Pondt^. 
Eq.,  151;   Eoberts's  Equity,  45;   2  Vern.,  151;    Stom  vjs. 
Barker,  0  Johns.  Oh.,  166;    Wendell  vs.  Van  Rensselaer,    7 
Johns.  Oh.,  354;  1  Story's  Eq.  Jur.,  sec  38& 

Enoch  Totten  and  Linden  Kent  for  defendant  UllmaQ. 

Mr.  Justice  MagArthur  delivered  the  opinion  of  tbe 
court: 

The  first  question  to  be  determined  is  whether  we  cao 
make  a  decree  in  this  case,  as  the  land  desoribed  in  tbe  bill 
of  complaint  is  situated  in  the  State  of  West  Virginia, 
beyond  the  local  boundaries  of  this  jurisdiction.    The  rule  is 
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A\  settled  that  a  court  of  equity  will  entertain  a  suit 
ing  the  rights  to  real  estate,  although  it  is  in  another 
»r  county,  where  jurisdiction  of  the  parties  has  been 
dd.  In  his  equity  jurisprudence,  sec.  7^13,  Mr.  Justice 
says :  ^^  It  may  therefore  be  proper  to  premise  that  a 
r  a  specific  performance  of  a  contract  respecting  land 
d  entertained  by  courts  of  e<iuity,  although  the  land  is 
3  iu  a  foreign  country,  if  the  parties  are  residents 

the  territorial  j  urisdiction  of  the  country.  The  ground 
jurisdiction  is  that  courts  of  equity  have  authority  to  act 
he  person.  jEqmtas  agit  in  persifnam.  And  although 
atinot  bind  the  land  itself  by  the  decree,  yet  they  can 
lie  conscience  of  the  party  in  regard  to  the  land,  and 
1  him  to  perform  his  agreement  according  to  con- 
e  and  good  faith ;"  and  he  cites  the  celebrated  decision 
•d  Hardwicke  in  Penn  vs.  Lord  Baltimore^  6  Ves.,  444; 
bre  Arlington  vs.  Soulby^  3  Mylne  &  Keen,  104;  Totten 
irteretj  2  Veru.,  495;  Sutton  vs.  Fotclery  9  Paige,  280, 
lany  others.  Perhaps  the  best  definition  of  this  doc- 
B  found  in  the  decisions  of  the  United  States  Supreme 
,  In  Ma8»ie  vs.  Watts^  6  Cranch.,  148,  after  referring 
se  authorities.  Chief- Justice  Marshal  says :  '^  Upon  the 
rity  of  these  cases  and  of  others  which  are  to  be  found 

books,  as  well  as  upon  general  principles,  this  court  is 
nion  that,  in  the  case  of  fraud,  of  trust,  or  of  contract, 
risdictiou  of  a  court  of  chancery  is  sustainable  wherever 
rson  befoundy  although  lands  not  within  the  jurisdiction 
It  court  may  be  affected  by  the  decree."  That  was  a 
wrought  in  the  circuit  court  of  the  United  States  for 
istrict  of  Kentucky  by  a  citizen  of  Virginia  against  a 
u  of  Kentucky  in  respect  to  lands  in  the  State  of  Ohio,  the 
dant  having  obtained  the  legal  title  with  notice  of  the 
Me  title  of  the  plaintiff;  and  the  court  made  a  decree 
Blling  him  to  convey  to  plaintiff,  on  the  ground  that  his 
g  the  title  in  his  own  name  was  a  fraud  upon  the  plaint- 
id  he  thereby  became  his  trustee. 
)  like  doctrine  was  again  fully  recognized  in  Northern 
is  Bailroad  Company  vs.  Michigan  Central  Railroad  Com- 
15  How.,  244,  where  the  court  say :  <^If  the  court  had 
red  jurisdiction  of  the  person  by  his  being  within  the 
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State,  they  will  compel  him  by  attachment  to  do  his  d 
under  his  contract  or  trust,  and  enforce  the  decree  in  rem 
his  executing  and  conveying  or  otherwise,  as  justice  may 
quire  in  respect  to  lands  abroad."    It  appears  frdm  th 
authorities  that  whenever  the  controversy  arises  out  of 
tract  or  fraud,  or  invc^ves  the  consideration  of  a  trust  in 
gard  to  lands  in  another  State,  the  jurisdiction  of  a  court;   o/ 
chancery  will  act  upon  the  conscience  of  the  person  if  foaxad 
within  the  jurisdiction  of  the  forum,  and  compel  him  to    ^lo 
what  is  required  by  justice  and  equity.    The  question  uoir 
before  us  will  be  whether  the  present  case  is  one  of  this  cbar- 
acter. 

The  substantial  averments  of  the  bill  are  that  defendant  W. 
G.W.Jaeger  executed  his  promissory  note  to  complainant  for 
$50,000,  and  also  gave  a  deed  of  trust  upon  the  lands  in  West 
Virginia  to  secure  the   payment  of  the  note.    Afterward 
complainant  discovered  that  Jaeger's  title  was  defective  t>y 
reason  that  the  title  to  the  land  was  in  one  Henry  G.  Thotap' 
son  and  the  Malis.    The  defendant   W.  K.  Jaeger,  who  ^^ 
the  son  of  W.  G.  W.  Jaeger,  acquired  Thompson's  title,  acE^ 
the  defendant  Thomas   D.  Winchester  acquired  the  Um^^ 
title,  and  conveyed  the  same  to  Jaeger,  jr.    The  bill  alleg^^ 
that  Jaeger,  sr.,  purchased  the  Mali  title  through  said  Wi 
Chester,  and  caused  the  same  to  be  conveyed  to  said  WiL 
Chester,  and  from  Winchester  to  his  son  for  the  purpose  C^ 
cheating  and  defrauding  the  complainant  out  of  the  dek^^ 
secured  by  the  trust-deed,  and  that,  with  a  like  fraudulent  ^ 


purpose,  he  caused  and  procured  the  conveyance  from  Thomi^ 
son  to  his  son,  and  that  said  conveyances  were  made  for  th^ 
use  and  benefit  of  the  said  Jaeger,  sr.,  and  for  the  purpose 
covering  up  said  fraud  the  same  were  made  to  his  sou,  an 
that  the  defendant  Ullman,  at  the  time  he  ^ook  his  conve, 
ance,  had  full  knowledge  of  these  facts,  and  that  the  objec^^  ^ 
of  the  conveyan2eSy  including  his  own,  was  to  cheat  and  d^3' 
fraud  the  complainant  out  of  his  just  and  equitable  right^'* 
Upon  these  facts,  the  case  is  clearly  brought  within  the  ra^^ 
just  announced.    A  clearer  case  of  fraud  and  resulting  troist^ 
could  not  be  expressed,  and  if  the  allegations  are  supporte<3 
by  the  evidence,  this  court  has  by  all  the  cases  cited  juris- 
diction of  the  cause.    The  facts  in  the  case  as  to  the  frauda- 
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lent  conduct  of  Jaeger,  sr.,  and  his  son  depend  apon  a  masa 
of  testimony  which  it  woald  require  too  mach  space  and  time 
to  set  forth.  It  represents  the  two  Jaegers  in  a  very  bad 
light,  and  we  cannot  doubt  of  their  bad  faith  and  fraudulent 
practices  toward  the  complainant. 

From  a  careful  consideration  of  the  testimony,  we  have 
come  to  the  conclusion  that  the  whole  transaction  between 
Winchester  and  Jaeger  the  younger,  in  purchasing  the  Mali 
and  Thompson  titles,  was  in  the  interest  of  Jaeger,  sr.,  and 
was  for  his  benefit,  and  the  title  thus  acquired  ought  there- 
fore to  be  held  by  tiiem  upon  the  same  uses  and  trusts  as  are 
declared  in  the  deed  of  trust  executed  by  the  elder  Jaeger 
for  the  benefit  of  the  complainant,  Moore.  The  decree  in  thia 
respect  must  be  affirmed. 

The  court  below  thought  that  the  defendant  TJllman  was 
an  innocent  purchaser  of  an  undivided  one*fourth  of  all  this 
^^ract  of  land  from  Jaeger  the  younger.  We  think,  however^ 
that  the  testimony  shows  that  he  had  full  knowledge  of  all 
the  fects,  and  was  a  confederate  in  the  fraud.  The  decree 
^Qst  be  so  modified  as  to  postpone  the  rights  of  TJllman, 
whatever  they  may  be,  to  those  of  the  complainant.  The 
defendant  Jaeger,  sr.  to  pay  costs  of  this  appeal. 

^r.  Justice  HumphbeVs  read  a  dissenting  opinion. 
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N0I8  DBNMEAD  vs.  WILLI  AN  K  H.  MAACK  AND 
[LLIAM  McCOURT,  TRADING  UNDER  THE  STYLE 
'  WILLIAM  N.  H.  MAACK  &  CO. 

At  Law.— No.  14920. 

»art  can  take  notice  of  the  aatbority  of  a  notary  pablic  in  the  State 
'  Biaryland  to  administer  an  oath  to  an  affidavit  to  be  used  in  an 
;tion  pending  in  thjs  jurisdiction,  the  same  being  certified  by  his 
gnatore  and  notarial  seal,  without  any  other  verification  that  he 
as  qualified  to  act  as  such  notary. 

STATEMENT  OF  THE  CASE. 

lie  73  of  this  court  provides  that  a  plaintiff  who  shall 
7\th  his  declaration,  at  the  time  of  bringing  his  action, 
ffidavit,  setting  out  distinctly  his  cause  of  action,  &c., 
shall  serve  the  defendant  with  copies  of  the  declaration 
affidavit,  shall  have  judgment,  unless  the  defendant  shall 
long  with  his  plea  or  pleas  an  affidavit  denying  the  right 
aintiff  to  recover,  and  specifically  stating  the  grounds  of 
lefense,  &c. 

this  case  the  declaration  filed  was  accompanied  with  an 
avit  in  due  form,  made  before  a  notary  public  in  Balti- 
).  The  pleas  filed  are  not  supported  by  affidavit,  and 
plaintiff  moved  for  judgment,  upon  the  ground  that  the 
Qdant  had  not  complied  with  the  requirements  of  the 
referred  to.  To  this  motion  the  defendant  answers  that 
affidavit  of  the  plaintiff  to  his  declaration  is  insufficient, 
use  it  was  made  in  another  jurisdiction,  and  is  not  accom- 
ed  with  a  certificate  as  to  the  authority,  &c.,  of  the  notary 
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before  whom  it  was  made.  Upon  the  hearing  of  this  motio^:^ 
the  justice  holding  the  special  term  certified  it  to  the  genex^^^ 
term,  to  be  heard  in  the  first  instance. 

The  Public  Code  of  Maryland,  article  67,  section  3,  gi^^^ 
each  notary  public  power  to  administer  oaths  in  all  cases  of 
a  civil  nature  where  a  justice  of  the  peace  may  adminieter 
an  oath,  and  with  the  same  effect,  and  provider  tb^t  a  certifi- 
cate under  his  notarial  seal  shall  be  sufficient  evidence  oi  hia 
having  administered  such  oath  in  his  charsicter  as  notar;; 
public. 

And  in  section  7  of  the  same  article  it  is  provided  tb^^t 
every  notary  shall  provide  a  notarial  seal,  with  which  hesb^l^ 
authenticate  his  acts,  instruments,  and  attestations. 

The  Bevised  Statutes  of  the  United  States  relative  to  tlm  ^ 
District  of  Columbia,  section  986,  make  provision  that  **n^^^ 
taries  public  may  ndminister  oaths  and  affirmations  in  a^^ 
matters  incident  or  belonging  to  the  duties  of  their  office,  an  -^^ 
take  affidavits  to  be.  used  before  any  court,  judge,  or  officer  ^ 
within  the  District 

And  tbe  Revised  Statutes  of  the  United  States  furtUeir  ^ 
provide,  section  1778,  that  in  all  cases  in  which,  under  tb 
laws  of  the  United  States,  oaths  maybe  made  before  a  jut 
tice  of  the  pe^ice,  ♦  ♦  •  they  may  hereafter  also  be  mad 
before  any  notary  public  duly  appointed  in  any  State,  die 
trict,  or  territory,  and  when  certified  under  tbe  hand  ant 
official  seal  of  such  notary,  shall  have  the  same  force  am 
efifect  as  if  made  before  a  justice  of  the  peace. 

Sections  825  and  826  of  the  Bevised  Statutes  relating 
the  District  of  Columbia  contain  the  legislative  enaotmei^ 
under  which,  in  suits  brought  on  open  accounts  verified 
the  plaintilTs  affidavit,  the  plaintiff  may  have  judgment 
default,  and  in  the  latter  of  these  sections  it  is  provided  tba 
in  such  cases  where  the  plaintiff's  affidavit  is  made  before 
officer  of  whose  authority  to  administer  oaths  the  court 
not  take  notice,  his  authority  must  be  verified  by  the  oertifi-' 
cate  under  seal  of  the  officer  having  authority  to  give  sqcsIv 
certificate. 


W.  B.  Wehh  for  plaiutilSf. 
John  C.  Fay  for  defendant. 


^    •AAaaa 


lS7e.]  SXJPBBME  Court,  D.  C.  477 


DenniMii  n.  MMdt  et  «l. 


Mr.  Jnstioe  MacAbthub  delivered  the  opinion  of  the 
court: 

• 

The  question  upon  this  motion  is  whether  the  court  can 
take  notice  of  the  power  of  a  notary  public  m  the  State  of 
Maryland  to  administer  an  oath  to  an  affidavit  to  bie  used  in 
^  action  pending  here  without  a  certificate  that  he  was  duly 
qualified  to  act  as  such  notary.    By  the  statute  law  of  Mary- 
land a  notary  public  can  administer  oaths,  and  a  certificate 
binder  his  notarial  seal  is  sufficient  evidence  of  his  official  acts. 
The  jurat  to  the  affidavit  in  this  case  is  properly  certified  by 
Um  according  to  the  Maryland  Code,  and  it  could  be  used  in 
that  State  without  any  further  evidence  of  his  authority.    It 
^B  authenticated  by  his  signature  and  seal,  and  we  are  inclined. 
^  give  it  the  same  effect  here.    In  this  District  a  notary  pub- 
lic may  take  affidavits  to  be  used  before  any  court  or  judge. 
^Rie  Bevised  Statutes,  sec.  1778,  enact  that  in  all  cases  where 
o&ths  may  be  administered  by  justices  of  the  peace,  they  may 
l>©  made  before  any  notary  public  in  any  State  or  I'erritory ; 
^i^d  they  are  to  have  the  same  force  and  effect  as  if  made  be- 
fore a  justice  of  the  peace.    This  relates  to  the  instrument,  in 
order  to  give  the  facts  therein  stated  the  weight  of  evidence ; 
but  there  is  no  express  requirement  that  the  notarial  certifi- 
<5ate  and  seal  are  to  be  certified  by  any  other  official.    When 
acknowledgments  of  deeds  are  made  beyond  the  limits  of  the 
district,  the  certificate  of  the  officer  taking  such  acknowledg- 
ment is  to  be  accompanied  by  the  certificate  o%^  the  clerk, 
^Cifiter,  &c.,  to  the  effect  that  at  the  date  of  the  acknowledg- 
^oitt  the  person  taking  the  same  was  in  fact  the  officer  he 
P^^^lJCrted  to  be.    But  this  is  required  by  the  express  terms 
^^  the  law,  (Eev.  Stats.  D.  C,  sec.  443,)  and  the  certificate  in 
^^h  case  is  made  essential  to  the  validity  of  the  conveyance. 
■"^  ^Uch  requirement  is  made  with  regard  to  affidavits,  unless 
tne^  juf^  made  before  an  officer  of  whose  authority  to  admin- 
^**^^  oaths  the  court  cannot  take  notice.    There  is  no  other 
P^tivi^ion  of  our  statutes  requiring  the  certificate  of  a  notary 
^  ^>e  verified  by  any  other  than  his  own  seal,  and  when  we 
™^^  before  us,  as  in  the  present  case,  the  law  of  the  State  of 
^^^yland,  making  the  certificate  of  a  notary  under  his  seal 
^^fiicient  evidence  of  his  having  administered  an  oath  in  his 
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official  character,  we  think  this  court  can  also  take  ^^  «^^ce 
that  the  affidavit  was  sworn  to  before  a  properly  quaLi^^^ 
officer. 

The  motion  for  judgment,  notwithstanding  the  defend^t^t^ 
plea,  is  granted. 
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:JAM    8.    HUNTINGTON,     TRUSTEE,    &o.,    T&. 
BOBEBT  J.  WALKER  ET  AL. 

In  Equity.— No-  1692. 

parchaser  of  real  estate  sold  ander  an  order  of  court  by  a  trustee 
wt  pay  interest  on  the  deferred  payments  from  the  day  when  th» 
amises  were  struck  off  to  him. 

9  purchaser  at  such  sale  is  entitled  to  the  rents  of  the  premises  from 
d  same  time,  instead  of  from  the  confirmation. 

STATEMENT  OF  THE  CABE. 

3  stipulated  facts  in  this  case  show  that  the  complain- 
acting  as  trustee,  and  under  an  order  of  the  court,  and 
rsuance  of  an  advertisement,  sold  at  public  sale,  to  Al- 
ii. Hoyt,  square  720,  in  the  city  of  Washington,  for  the 
>f  $22,010,  he  being  the  highest  and  best  bidder  there- 
The  sale  was  made  on  the  31st  day  of  May,  1875,  and 
g  the  advertised  terms  of  sale  notice  was  given  that  the 
red  payments  would  bear  interest  from  the  day  of  sale 
le  9th  day  of  September  following  the  court  passed  an 
ratifying  the  sale,  with  a  proviso  that  if,  within  ten  days^ 
Walker,  one  of  the  defendants,  should  pay  the  trustee 

10  for  the  property,  one-fourth  in  cash,  &c.,  the  sale 
id  be  set  aside.  The  time  limited  in  this  order  having 
€d,  and  no  one  having  offered  to  pay  the  trustee  the 
last-mentioned  sum,  the  sale  to  Mr.  Hoyt  was  confirmed 
ately  on  the  30th  day  of  September,  1875.  The  trustee 
upon  prepared  the  notes  for  the  deferred  payments,  to 
effect  that  they  should  bear  interest  from  the  30th  of 

when  the  property  was  struck  off,  instead  of  the  date 
B  final  confirmation.  The  purchaser,  on  the  other  hand, 
led  that  the  interest  should  commence  from  the  confirm- 
»  and  it  was  agreed  to  submit  this  question  to  the  court, 
application  was  referred,  to  be  heard  here  in  the  first 
nee. 

&  Warthington  for  trustee. 

W,  Bartley  for  purchaser. 
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By  the  Court  : 

We  think  that  when  a  sale  of  property  is  ordered  by  the 
court,  and  the  sale  takes  place  in  parsaanoe  of  an  advertise- 
ment snch  as  was  published  in  the  present  case,  the  notes 
for  deferred  payment  should  be  dated  on  the  day  the  property 
was  struck  off  to  the  purchaser,  and  should  bear  interest 
from  stich  time.  We  also  think  that  the  purchaser  is  entitled 
to  the  rents  of  the  premises  if  they  are  occupied  by  a  tenant 
intermediate  the  sale  and  confirmation.  The  trustee  must 
therefore  credit  the  purchaser  with  the  amount  of  any  rents 
lie  may  have  collected  in  the  mean  time. 

Ordered  accordingly. 
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I^O^D  M.  SMITH  AND  S.  H.   WIMSATT  vs.  ROBERT 
M.  JOHNSON  AND  WILLIAM  DOWELL. 

In  Eqihty.— No.  3770. 

"  -A^  notice  of  a  mechanic's  lieo  signed  with  a  copartnership  name,  in- 
stead of  with  the  individaal  names  of  the  partners,  is  not  invalid  for 
^^hat  reason. 

^-  -A.  mechanic's  lien  for  materials  furnished  upon  a  joint  contract  with 
«a  copartnership  will  bind  the  interest  of  one  of  such  parties  who 
sdone  has  title  to  the  real  estate  upon  which  the  building  was  erected. 

^  ^-  The  mere  transfer  of  a  promissory  note  to  the  material-man  will  not 
x^lease  Iris  lien,  unless  the  same  is  paid  at  maturity,  or  unless  it  is 
't^en  in  payment  of  the  account. 

^*  rrhe  lien  is  not  invalid,  although  it  docs  not  cover  all  the  land  con- 
^xiected  with  the  building  to  which  the  owner  has  a  title-deed. 

STATE3iENT   OF  THE  CASE. 

lis  was  a  bill  in  equity  under  the  statute  to  enforce  a 
lanic's  lion.  The  notice  of  lien  was  filed  in  the  clerk's 
^fla.<5e  March  19, 1874,  and  was  signed  with  the  firm -name  of 
^"^^  oomplainants,  Smith  &  Wimsatt,  without  mentioning  the 
^*^^i vidua!  names  of  the  partners.  They  were,  however,  de- 
"^^^ibed  in  the  bill  of  complaint  by  their  Christian  and  sur- 
^^^Oaes  as  doing  business  under  the  partnership  name  signed 
^^  'fcle  notice  of  lien.  The  answer  of  the  defendant  Johnson, 
^'tfco  alone  appeared  in  the  case,  avers  no  objection  to  tho 
^^tiice  on  this  account,  but  it  was  contended  at  the  hearing 
^^t;  the  complainants  had  no  right  to  file  a  lien  in  the  com- 
P^r^y  name  only. 

^^^l^e  bill  of  complaint  designates  the  property  sought  to 

^^   Subjected  to  the  lien  as  "  situated  on  northeast  corner  of 

are  No.  — ,  fronting  50  feet  on  Seventh  street  and  90  feet 

3!  street  southwest,"  and  one  of  the  exhibits  in  proof  is  a 

^       ^veyance  of  the  land  in  question  to  defendant  Johnson  in 

y^^^^  simple,  and  describing  the  land  as  extending  99  feet  on 

^tireet,  instead  of  90,  as  stated  in  the  bill  of  complaint. 

'^T'he  defendants  were  partners,  doing  business  under  the 

Q1       T\ 
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firm-Dame  of  Joliuson  &  Dowell,  and  occupied  the  premises 
as  a  machiDc-shop  and  foandery ;  and  Dowell  testifies  that 
the  property,  as  he  understood,  was  boaght  for  the  firm,  and 
that  Johnson  informed  him,  as  soon  as  his  ah'ire  of  the  profits 
amounted  to  one-half  of  the  cost  of  the  building,  he  would 
deed  it  to  the  firm ;  but  there  is  no  agreement  in  writing  to 
this  effect,  and  Johnson  contends  that  he  has  title  alone  to 
the  land,  and  that  Dowell  never  had  any  such  interest  there- 
in as  would  authorize  the  complainants  filing  a  lien  against 
him,  as  he  was  not  the  ^<  owner  "  of  the  land.  There  is  some 
evidence  tending  to  prove  that  some  castings  made  by  the 
firm  were  sold  to  pay  for  work  done  on  the  building,  and  that , 
sometimes  the  men  employed  in  the  shop  worked  on  it  during^ 
the  period  the  repairs  were  being  made. 

The  complainants  famished  lumber  for  the  purpose  of  en- 
larging the  machine-shop  and  foundery,  and  the  court  hava 
come  to  the  conclusion  that  the  lumber  for  this  purpose  wa^ 
furnished  in  pursuance  of  a  contract  with  the  firm  of  the  de= 
fendants. 

At  an  interview  between  the  parties  as  to  the  amount  da 
the  complainants,  the  defendant  Johnson  indorsed  to  thei^ 
the  note  of  W.  H.  Adams  for  the  sum  of  $180,  which  hmm 
been  protested  and  never  paid,  and  there  is  some  oonflict  i_ 
the  testimony  whether  this  note  was  taken  in  payment  abs^ 
lutely ;  but  the  court  was  of  opinion  that  the  transfer  of  t 
note  was  not  to  operate  as  a  release,  unless  it  were  paid 
maturity. 

The  cause  was  referred  by  the  court  below  to  the  anditiC 
to  state  the  account.  His  report  was  excepted  to  by  &< 
fendant  Johnson.  The  exceptions  were  overruled,  and  tSa 
amount  found  in  favor  of  complainants  was  decreed  to  b^ 
lien  upon  the  property  in  question.  Johnson  has  appeals 
to  the  general  term. 

Francis  Miller  for  complainants 

Woodbury  Wheeler  and  Philo  B.  Stilson  for  defendant  John- 
son. 

By  the  Couet  : 

As  to  the  notice  of  lien  being  in  the  firm-name  only:  This 
would  be  clearly  insufficient  in  a  declaration  in  an  action  at 
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',  bat  we  do  not  think  that  parties  intending  to  ansert  a 

lieo.  under  the  statute  should  be  held  to  the  strict  rules  of 

pleading  in  giving  notice  thereof.   Of  course  it  would  be  more 

reg^ar  to  describe  the  parties  by  their  names,  as  in  the  case 

of  deeds  and  other  legal  proceedings,  but  we  do  not  think  that 

tliere  is  such  uncertainty  in  the  present  case  as  would  justify 

^3B  in  deolaring  the  lien  invalid  for  that  reason.    As  to  the 

objection  that  the  title  to  the  real  estate  was  in  Johnson  alone. 

The  complainants  had  a  right  to  establish  their  account 

^^rainst  both  defendants,  for  the  contract  for  the  lumber  was 

^ith  them  jointly.    There  is  some  testimony  tending  to  show 

An  equity  in  Dowell,  and  the  lien  would  only  bind  the  land  to 

^at  extent,  as  fiar  as  he  is  concerned.    Even  if  it  should  turn 

^nt  that  he  had  no  interest,  the  lien  would  still  be  valid  as 

^Sainst  Johnson's  estate,  since  he  was  jointly  liable  for  the 

^Bbt,  and  all  his  right,  title,  and  interest  w  ere  bound  by  the 

lien  ^nd  could  be  sold  in  satisfaction  of  the  judgment.    If  the 

'^^texials  had  not  been  furnished  upon  his  contract  and  used 

*^r  the  purpose  of  enlarging  his  property,  the  latter  could  not 

^objected  to  the  lien,  nor  could  he  be  made  q.  party  to  the 
Pix>oeeding.  We  think  the  views  of  the  defendant  Johnson 
^^  t;h.ig  point  are  erroneous,  and  therefore  overrule  them, 
^^"ith  respect  to  the  transfer  of  the  Adams  note,  we  do  not 
taio^  that  in  the  conflict  of  the  testimony  we  can  infer  that 
j.  '^as  the  intention  of  the  parties  that  it  should  release  the 
^^ix  nnlees  paid,  and  as  it  has  not  been  paid,  the  defendant 
^^  ^ot  entitled  to  have  it  credited  in  the  account. 

"^here  is  nothing  in  the  point  that  the  conveyance  to  defend- 
^^t;  Johnson  shows  that  nine  feet  of  the  land  on  I  street  is 
^^t  iooluded  in  the  lien. 

Judgment  affirmed. 
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JOHN  A.  J.  CRESWELL,  ROBERT  PLTtVIS  AND  BOB=^ 
ERT    H.  T.   LIEPOLD,    COMMISSIONERS    OP  TH 
FREEDMAN'S  SAVINGS  AND  TRUST   COMPANY 
VS.    THOMAS    M.    LANAHAN,    ZEPHANIAH    AS 
EMILY    POTUT,    JUDSON    T.    CULL,    ANNE    E 
BOYLE,    OCEANA   C.    SEDGWICK,    ESMARALD 
BOYLE,  AND  REBECCA  BOYLE. 

In  Equity.— No.  44C4. 

Where  $10,000  was  loaned  to  the  Free4lmaii*s  Savings  and  Trust  Companji 
on  the  note  of  said  company  and  collateral  secarities,  and  whic 
money  was  osed  for  the  exclusive  benefit  of  the  company  and  in  pay 
ment  of  this  note,  the  actuary  transferred  other  secured  notes 
the  holder,  who  thereupon  surrendered  his  collaterals  to  the  bank,  i 
was  held  that  the  complainants  could  not  maintain  a  bill  in  equity 
for  the  return  of  the  secured  notes  so  transferred  in  payment  of  th 
loan,  although  such  transfer  was  not  authorised  by  a  previous  vote  c 
the  board  of  trustees,  without  rescinding  the  agreement  and  refnn 
ing  the  amount  actually  loaned  to  the  institution,  or  at  least  returr~. 
ing  the  collaterals  which  had  been  surrendered.    lie  who  asks  eciait^ 
must  do  equity. 

STATEMENT  OF  THE  CASE. 

The  third  section  of  the  act  of  Congress  incorposatiug 
Freedman's  Savings  and  Tmst  Comi>any  provides  as  follow 
^'That  the  business  of  the  corporation  shall  be  managed  ai^  <^ 
directed  by  the  board  of  trustees,  who  shall  elect  from  the»Sr 
number  a  president  and  two  vice-presidents,  and  may  appoi^ci^ 
such  other  otBcers  as  they  may  see  fit;  nine  of  the  trustee ds^ 
of  whom  the  president,  or  one  of  the  vice-presidents,  shall  'be 
one,  shall  form  a  quorum  for  the  transaction  of  business    ^t 
any  regular  or  adjourned  meeting  of  the  board  of  trustees; 
and  the  affirmative  vote  of  at  least  seven  members  of  t^lio 
board  shall  be  requisite  in  making  any  order  for  or  author- 
iiing  the  investment  of  any  moneys,  or  the  sale  or  transfer 
of  any  stock  or  securities,  belon^ng  to  the  corporation,  or  tJw 
appointment  of  any  officer  n^^iviug  any  salary  therefrom/ 
One  of  the  by-law*  adopteil  by  the  trustees  provides,  that 
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**  "^ -"^  securities  belonging  to  the  company  sliall  be  sold  or 
isferredy  except  as  ftathorized  by  a  vote  of  the  finance 
imittee,  daly  recorded,  in  which  at  least  three  members 
'he  committee  shall  concur." 

'be  facts  to  be  gathered  from  the  pleadings  and  the  testi- 
^ny  are  substantially  as  follows: 
^^^Vhen  the  great  excitement  in  monetary  affairs  began  in 
jptember,  1873,  the  Freedman's  Savings  and  Trust  Com- 
M3iy  owned  and  held  among  its  securities  two  promissory 
d^iCS,  secured  by  deeds  of  trust  on  real  estate  in  the  city  of 
V^/^  ^mshington.    One  of  these  notes  was  made  by  Juan  Boyle, 
the  sum  of  $2,500,  dated  July  31, 1871,  and  was  payable 
^he  said  company  one  year  after  date.    The  other  bore 
on  the  27th  of  July,  1871,  and  was  made  by  Ann  E. 
'3rle  and  others,  for  the  sum  of  $8,000,  payable,  with  interest 
'Ci^a  per  cent.,  to  the  said  company,  one  year  after  date, 
"^^he  month  of  November,  1873,  the  president  and  actuary 
^he  corporation,  feeling  embarrassed  for  means  with  which 
^Ksoet  the  demands  of  the  depositors  of  the  institution,  en- 
into  an  arrangement  with  the  defendant,  by  which  they 
^^^^rjpowed  from  him  the  sum  of  $10,000.    For  the  use  of  this 
'^ney  it  was  agreed  that  he  should  be  paid  interest  by  the 
'X>oration  at  the  rate  of  two  or  two  and  one-half  per  cent,  per 
'^Kith.    As  an  evidence  of  this  loan,  they  assumed  to  make 
ndorse,  in  the  name  of  the  corporation,  a  promissory  note, 
deliver  it  to  the  defendant.    To  secure  the  payment  of 
note,  they  took  from  the  securities  of  the  trust  company 
lat  forty  of  the  certificates  issued  by  the  board  of  public 
of  this  District,  commonly  called  eight  per  cent,  im- 
vement  bonds,  of  the  par  value  of  $20,000. 
lere  was  no  special  resolution  of  the  board  of  trustees 
torizing  the  actuary  or  president  to  negotiate  this  trans- 
ion.    It  appears  to  have  been  the  practice  of  those  officers 
*6ceive  payment  of  money  due  tlie  bank  on  loans,  and  in 
^^isferring  the  District  bonds  as  security  for  the  loan  by 
^  ,^^     '^naban,  the  actuary  proceeded  according  to  the  usage  of 
^""^^  bank  from  the  time  it  was  organized.    It  also  appears 
>t  a  paper  had  been  delivered  to  Lanahan,  signed  by  the 
'^^^dent,  under  the  seal  of  the  company,  stating*  that  the 
-^^etary  had  authority  to  indorse  and  give  notes  on  behalf 
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of  the  bank.  The  oegotiatiou  with  Lanahau  was  conducted 
on  the  part  of  the  bank  by  the  defendant  Jaan  Boyle,  who 
had  also  large  transactions  on  his  own  accoant  with  the  bank 
as  well  as  with  Lanahan.  When  the  note  matured,  it  was 
arranged  that  Lanahan  shonld  retnrn  the  said  note  for  $10,000 
and  also  the  improvement  bonds  which  he  held  as  collateral 
security,  and' that  the  officers  of  the  company  should  pay  the 
same,  by  delivering  over  to  the  defendant  two  secured  notes 
first  above  mentioned  held  by  the  company,  and  which  are 
the  notes  now  in  controversy,  amounting  in  principal  and  in- 
terest to  the  sum  of  $11,314.44.  The  difference  was  accounted 
for  by  Boyle  in  his  settlement  with  the  bank.  The  bill  ii^ 
filed  to  compel  Lanahan  to  return  these  two  notes  and  th 
instruments  securing  their  payment.  The  case  is  certified  t 
be  heard  here  in  the  first  instance.    - 

Enoch  Totten  for  complainants : 

1st.  The  securities  of  the  Freedman's  Savings  and  Trai 
Company  were  a  trust-estate,  held  by  trustees  for  spec 
puri>oses,  and  to  be  transferred  only  in  a  special  manne 
(See  13  Stats.,  510.)    The  defendant,  "when  dealing  with  th 
securities,  had  notice,  both  actual  and  constructive,  of  th 
fact.    He  knew,  or  shonld  have  known,  that  the  persons  wi 
whom  he  was  dealing  possessed  no  authority  to  transfer 
notes  in  question.    The  statute  provides  the  method  of  tra 
ferring  such  property,  and  they  could  be  transferred  only 
cording  to  the  method  pointed  out  by  the  law.    Mitchell 
Cook,  7  N.  Y.,  538. 

2d.  The  fact  that  the  defendant  paid  value  for  the  DO^=:es 
does  not  alter  the  case,  because  the  rule  is,  that  in  cai^^s 
where  a  man  buys  trust-property,  with  notice  of  the  trust,  he 
shall  be  charged  with  the  trust  in  respect  to  the  propecr^  tj. 
Perry  on  Trusts,  sec.  217 ;  Oliver  vs.  Piatt^  3  How.,  401  -^  2 
Story's  Eq.  Jur.,  sees.  395, 1257, 1258. 

In  this  case  he  derived  his  title  through  persons  who  Vziad 
no  right  whatever  to  sell,  and  hence  he  took  no  other  or    <i/f- 
ferent  title  than  that  held  by  his  assumed  vendors.    P^srry 
on  Trusts,  sec.  831. 


Walter  8.  Coxj  for  defendant,  cited 
12  Wheat.,  70 ;   8  ib.,  82 ;  5  Wall.,  779. 
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^Ir.  Jastice  MaoAbthub  delivered  the  opinion  of  the 


his  is  a  bill  in  eqnity,  praying  that  the  defendant  Lana- 

_  be  decreed  to  bring  certain  notes  into  coart,  and  the 

^'^'^^Dsfer  of  the  same  to  him  be  declared  null  and  void,  and 

^tthe  property  mortgaged  tosecnre  the  payment  of  said 

tes  may  be  sold,  and  the  proceeds  derived  therefrom  be 

^K^plied  to  the  satisfaction  of  the  notes  by  the  order  of  the 

art. 

The  notes  and  deeds  of  trust  in  question  were  held  by  the 
xeedman's  Savings  and  Trust  Company  for  moneys  advanced 
^^^^  the  company  to  Juan  Boyle  and  several  members  of  his  fam  - 
1  ^.     At  a  later  date  the  record  shows  that  Boyle  procured 
anaban  to  loan  the  trust  company  810,000,  for  which  he  took 
eir  note,  and  to  secure  the  payment  of  the  note  they  trans- 
ferred to  him  about  forty  certificates  issued  by  the  board  of 
^S:^ablic  works  of  this  District,  commonly  called  eight  per  cent. 
&  ^nprovement  bonds,  of  the  par  value  of  $20,000.    This  trans- 
^^^tlon  occurred  in  the  month  of  November,  1873,  during  the 
^^^nancial  crisis,  and  when  the  corporation  were  greatly  em- 
V^arrassed  for  means  with  which  to  meet  the  demands  of  the 
^Sepositors  of  the  institution,  and  the  money  was  received 
s%nd  used  for  that  purpose. 

About  the  Isfof  May,  1874,  the»  notes  above  mentioned, 

C3f  Juan  Boyle,  were  transferred  to  Mr.  Lanahan  in  payment 

c^f  the  $10,000  note  he  held  against  the  company,  and  the 

^ight  per  cent,  bonds  he  held  as  collateral  security  were  also 

^arrendered  to  the  company.    The  actuary  testified  that  he 

t^ransferred  these  notes  to  Lanahan  in  payment  of  what  the 

iQStitntion  owed  him,  and  for  the  return  of  the  securities. 

The  (complainants  now  say  that  the  notes  of  Boyle  and  the 

trust-deeds  to  secure  their  payment  were  unlawfully  taken 

from  the  company  and  transferred  to  Lanahan,  for  the  reason 

that  the  actuary  had  no  authority  to  transfer  the  papers  in 

question,  and  they  ask  that  they  be  returned  to  the  assets  of 

the  bank. 

Neither  the  trust  company  nor  the  complainants  have  ever 
ofifered  to  rescind  the  agreement  by  which  these  notes  were 
handed  over  to  Lanahan  in  payment  of  his  note,  nor  have 
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they  ever  offered  to  returu  the  bonds  which  he  surrendered 
in  pursuance  of  that  agreement ;  but  they  have  substantially 
confirmed  that  contract,  by  retaining  the  note  and  the  bonds, 
as  well  as  the  $10,000  in  money  which  was  actually  loaned 
them,  and  which  was  used  by  them  in  paying  off  the  claims 
of  their  depositors.  We  think  the  company  is  precluded  from 
the  relief  which  they  ask.  This  is  a  bill  in  equity ;  and  be- 
fore the  court  can  compel  the  return  of  these  securities  to  the 
complainants,  there  must  be  an  offer  to  return  the  money  ac- 
tually advanced,  by  Lanahan,  or  the  securities  which  he  had 
surrenderedi  or  it  must  be  clear  that  there  were  collusion  and 
combination  between  Boyle  and  Lanahan  to  defraud  the  in- 
stitution. Lanahan  advanced  the  money  to  the  company, 
and  in  equity  he  is  entitled  to  have  it  back,  or  hold  his  secu- 
rities until  the  money  is  refunded.  The  exact  question  o 
power  on  the  part  of  the  actuary,  without  a  previous  resoln 
tion  of  the  board  of  trustees,  is  not  necessarily  involved  i 
the  case.  The  complainants  have  appealed  to  the  equity 
powers;  and  the  rule  of  the  court  is  that  equity  shall 
mutual.  When  the  complainants  allege  that  the  actuar; 
transcended  his  authority,  because  there  was  no  vote  of  th 
board,  yet  it  is  evident  that  the  loan  was  for  the  sole  use  anci: 


benefit  of  the  corporation,  and  was  obtained  by  its  agent. 
for  the  purpose  of  meeting  the  pressing  demands  of  the  d( 
positors — a  purpose  clearly  authorized  by  the  charter — ani 
whether  the  corporation  can  be  bound  by  the  act  of  its  agent: 
iug  profited  by  them,  and  used  the  means  thus  obtains 
or  whether  it  is  precluded  from  denying  those  acts  after  haw.^- 
are  not  questions  which  need  to  be  considered  largely,  fc^^r 
they  show  at  least  an  equity  in  the  defendant  which  the  coa^crt 
can  neither  overlooii  nor  deny.    If  the  comphuoante  have      s 
right  in  equity,  it  is  because  that  is' the  forum  which  aloizxe 
can  mete  out  the  rights  between  the  parties.    It  would  n^^ 
be  right  to  say  that  one  party  can  get  possession  of  the  moo^y 
of  another  and  render  no  account  therefor.    The  party  semir- 
ing equity  must  always  offer  to  do  equitjy,  or  thoy.mostres^ 
upon  their  legal  rights.    We  think  the  bill  in  this  case  OQght 
to  be  dismissed 
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IDOLPH  CLUSS,   FOB  THE   USE  OF    JOHN    A,    J. 

CDEESWELL,  ROBERT  PURVIS,  AND  ROBERT  H.  T. 
XilEPOLD,  COMMISSIONERS  OP  THE  FREEDMAN'S 

SAVINGS   AND  TRUST  COMPANY  vs.  THE    DI8 

riRIOT  OF  COLUMBIA. 

act  of  Ck>Dgre88,  July  11, 1862,  ( V2  Scats.,  5.77,)  creat43d  a  board  of  trost- 
ees  of  Bohools  for  colored  children,  and  authority  was  given  to  the 
Secretary  of  the  Interior  to  fill  all  vacancies ;  and  subsequent  acts  of 
Congress  provided  that  from  the  whole  fund  received  for  the  support 
of  schools  a  proportionate  share  should  be  set  apart  for  the  colored 
schools,  and  should  bo  paid  to  such  trustees  for  the  support  of  such 
schools,  including  the  cost  of  buildings  and  improvements,  and  if  not 
paid  over,  it  should  be  recoverable  in  an  action  of  debt  by  such  trustees 
against  the  cities  of  Washington  and  Georgetown :  Held,  that  the 
plaintiff,  who  was  an  architect,  and  had  performed  services  for  the 
board  on  four  different  school-houses  for  colored  children,  and  a  bal- 
ance of  whose  claim  therefor  was  due  and  unpaid,  might  maintain  an 
action  for  such  balance  against  the  District  of  Columbia.  The  princi- 
ple enunciated  by  the  United  States  Supreme  Court  in  Barnts  vs.  The 
District  applied.  • 

STATEMENT  OF  THE  CASE. 

The  declaration  contaiDs  the  coinmoo  counts  and  refers  to 

l)ill  of  particulars  annexed.    It  consists  of  a  demand  agp.inst 

o  board  of  trostees  of  colored  schools  of  Washington  and 

eorgetown,  D.  G^,  for  plans,  specifications,  drawings,  and 

^^periatendence  of  Samner  school,  and  for  services  performed 

^^^  tbree  other  school  buildings,  as  an  architect.    There  is  a 

balance  of  $2,165  due.    The  defendant  demurs,   and  the 

^^irouod  of  demurrer  is  stated  to  be : 

^<A  matter  of  law  intended  to  be  argued  upon  this  demurrer 
t^  that  the  District  of  Columbia  is  not  liable  for  the  plans, 
specifications,  detail  drawings,  office  expenses,  and  services 
specified  in.  the  declaration,  because  the  same  were  furnished 
^nd  rendered  upon  and  for  buildings  for  colored  schools ;  and 
t'lic  District  of  Columbia  could  only  pay  to  the  treasurer  of 
t^e  board  of  trustees  of  schools  for  colored  children,  and  to 
^o  one  else,  the  sum,  or  any  part  of  the  sum,  payable  by  said 
X^istrict  for  the  purpose  of  establishing  and  sustaining  col- 
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ored  public  schools  in  said  District ;  and  by  law  a  right  ot 
action  is  giv^n  to  the  trustees  of  schools  for  colored  children, 
and  to  no  one  else,  against  said  District  for  the  non-payment 
of  any  sum  of  money  payable  for  the  purpose  aforesaid.'' 

From  an  order  overruling  the  demurrer  an  appeal  w 
taken  to  the  general  term. 

Properly  to  understand  the  point  at  issue,  a  referenoe 
legislation  in  regard  to  colored  schools  is  necessary.    By  ai 
ordinance  of  the  corporation  of  Washington,  passed  Novem 
ber  12, 1858,  the  mayor  was  required  to  appoint  a  board  o 
trustees  for  the  management  of  all  the  public  schools  in  thi 
city.    Webb's  Dig.,  320.    This  was  the  beginning  of  the  boa 
of  trustees.    By  the  act  of  Congress  of  May  21,  1862,  (1 
Stats.,  407,)  ten  per  cent,  of   the    taxes  levied  upon  th> 
property  of  persons  of  color  in  the  cities  of  Washington  an^^c^^ 
Georgetown  was  required  to  be  set  aside  for  the  purpose  ■ — ^  :f 
initiating  a  system  of  primary  schools  for  the  education  m-^^  i 
colored  children,  and  the  board  of  trustees  of  public  schoc^Y  ^ 
was  charged  with  the  care  and  disbursement  of  the  fun^IX  . 
Said  board  was  also  required  *^  to  provide  suitable  rooms  acB^rJ 
teachers  for  such  numt>er  of  schools  as    *    *    *     will  b&^S 
accommodate  the  colored  children  "  in  said  cities.    The  third 
section  of  said  act  clothes  the  said  board  of  trustees  with  tb^ 
same  power  over  colored  schools  as  they  then  possessed  over 
the  public  schools  by  virtue  of  the  laws  and  ordinances  of 
the  city. 

By  the  act  of  Congress  of  the  11th  of  July,  1862,  the  powers  §  ^ 
over  colored  schools  given  by  the  said  act  of  May  21, 1862,  were  S.  h 
taken  away  and  given  to  three  persons,  who  ai*e  named  in  the  f  /^^ 
act,  and  their  successors,  who  were  thereby  ^^  created  a  board  of  I J^^ 
trustees  "  to  '^  possess  all  the  powers  and  perform  all  the  daties  I J^ 
conferred  upon  and  required  of  the  trustees  of  public  schools"  I  p  "^ 
of  the  cities  of  Washi  ugton  and  Georgetown.   The  act  provid-       |   ^ 


"<< 


ed  that  the  successors  of  the  persons  named  should  be  ap- 
pointed by  the  Secretary  of  the  Interior. 

The  act  of  Congress  approved  July  23, 1866,  (14  Stats.,  216,) 
requires  the  cities  of  Washington  and  Georgetown  to  pay 
over  to  the  trustees  of  colored  schools  of  said  cities  sacb  a 
proportion  of  tLe  funds  received  or  expended  for  edacatiooal 
purposes,  including  the  cost  of  sites,  bnildings,  improvments, 


\ 
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f  i:imitare,  and  books,  as  the  colored  children  bear  to  the  whol^ 
•^  n  oaber  of  children. 

The  act  of  February  21, 1871,  (IG  Stats.,  419,)  creates  the 
trict  of  Columbia  a  corporation  for  municipal  purposes, 
thirteenth  section  of  this  act  provides  that  ^^  no  money 
^liL^ll  be  drawn  from  the  treasury  of  the  District  except  in 
ptxpsoance  of  an  appropriation  made  by  law,"  and  the  eight- 
^^n^th  section  enacts  that  the  legislative  power  of  said  corpo- 
<*^t^ioD  shall  extend  to  all  rightful  subjects  of  legislation  within 
®^»id  District.  The  legislative  assembly  is  enjoined  by  the 
«Dty-third  section  '^  to  maintain  a  system  of  free  schools." 
the  terms  of  this  organic  act  the  charters  of  the  two  cities 
laired  June  1, 1871,  ^^  and  all  offices  of  said  corporation  abol- 

6(1  at  that  date." 
£y  the  act  of  the  legislative  assembly  approved  August  23, 
■^^"31,  (Laws,  108,)  a  general  tax  of  81.70  on  each  one  hundred 
^^^ liars  was  imposed  upon  the  property  of  the  inhabitants  of 
^*^^  District  "  for  the  support  of  the  public  schools,  including 
^^^^lored  schools,  and  for  the  erection  of  school -houses." 

Sy  the  act  of  the  local  legislature  approved  August  23, 
^^71,  (Laws,  141,)  the  sum  of  $146,390.98  was  appropriated 
^^^  the  support  of  colored  schools,  and  the  act  contains  a 
^^^oviso  ^^  that  there  shall  be  deducted  and  retained  out  of  the 
^V^ve  amount  a  sum  sufficient  to  pay  all  existing  and  unpaid 
ims  heretofore  created  for  the  construction  and  furnishing 
school-houses  for  the  use  of  said  colored  schools." 
By  the  act  of  the  said  assembly  of  August  23, 1871,  '^  all 
*Hw8  and  ordinances"  •  •  ♦  in  relation  to  public  schools 
^re  coatinued  in  force,  and  the  manner  of  paying  the  accounts 
^f  the  board  of  trustees  of  public  schools  is  prescribed.  Laws, 
156,  157. 

By  the  act  of  Congress  approved  March  3,  1873,  the  board 
Of  trustees  of  colored  schools  is  increased  to  nine  members,  ta 
be  appointed  by  the  governor  of  the  District,  and  a  treasurer 
Was  provided  for,  whose  duty  it  was  to  disburse  all  the  money 
Under  the  control  of  the  board  acconling  to  the  laws  of  Con- 
gress and  the  acts  of  the  assembly  ^'  governing  the  disburse- 
Hient  of  moneys  appropriated  for  the  support  of  the  public 
^hools  of  Washington  and  Georgetown." 

Commissioners  for  the  government  of  the  District  were  proe 
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vided  for  by  the  act  of  Jane  20, 1874,  (18  Stats.,  116,)  with 
the  same  powers  as  were  possessed  by  the  governor  and 
board  of  public  works.  They  are  authorized  to  abolish  any 
office,  to  consolidate  two  or  more  offices,  remove  from  office, 
and  make  appointments  to  any  office  authorized  by  law. 
They  are  expressly  authorized  by  the  act  to  apply  the  reve- 
nues of  the  District  to  the  support  of  the  public  schools. 

This  statement  is  made  as  a  convenient  digest  of  all  th< 
laws  affecting  schools  for  school  children  in  this  District. 

Enoch  Totten  for  plaintiff. 

E.  L,  Stanton  for  the  District. 

Mr.  Justice  MagArthur  delivered  the  opinion  of  tli 
court: 

The  plaintiff'  was  employed  as  an  architect  by  the  boar — 
of  trustees  of  colored  schools  of  Washington  and  Georg- 
town,  to  do  work  as  such  on  the  Sumner  school  buildioj 
and  also  on  the  O-street,  the  Stevens,  and  Lincoln  schoc^' 
houses,  in  this  city.    His  account  amounted  to  $3,255,  upc^ 
which  he  had  received  the  sum  of  $1,100.    Henry  Johnsoi  'w: 
chairman  of  the  subboard  of  colored  schools  and  trusts 
and  president  of  the  board  and  William  H.  Wormley  a 
proved  of  the  account,  an^  Johnson  certified  that  it  had 
been  paid.    The  defendant  has  interposed  a  demurrer,  whioli 
of  course  admits  the  indebtedness  and  its  non-payment,  \pat 
it  proceeds  upon  the  assumption  that  the  trustees  alone 
could  sue,  and  that  the  District  was  not  liable  to  a  creditor. 
The  acts  of  June  25, 1864,  and  of  July  23, 1866,  make  pro- 
vision that  the  proper  authorities  of  the  District  are  to  set 
apart,  from  the  whole  fund  received  from  all  sources  for  tbe 
support  of  schools,  such  a  proportionate  part  as  the  number 
of  colored  children  bears  to  the  whole  number  of  children 
in  the  District,  and  shall  pay  the  same  to  the  treasurer  of 
the  board  of  trustees  of  schools  for  colored  childreoj  and 
said  trustees  are  authorized  to  maintain  an  action  in  the 
supreme  court  of  the  District  against  the  District  for  the 
non-payment  of  any  sum  of  money  belonging  to  such  pro- 
portion of  the  school-fund.    The  question  raised  by  the  de- 
murrer is,  whether  the  remedy  of  the  trustees  excludes  the       ■  ^r, 
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it  of  a  creditor  to  sae  the  District.    We  think  the  decis- 
of  the  Sapreme  Coart  of  the  United  States  in  the  case 
irnes  vs.  The  District  of  Columbia  disposes  of  this  point 
in  i&vor  of  the  plaintiff.    It  was  there  held  that  the  board 
of    pablic  works  was  a  part  of  the  municipal  corporation 
creoted  by  the  act  of  February  21, 1871,  (16  Stats.,  410,)  and 
the  District  of  Columbia  is  responsible  to  an  individaal 
has  suffered  icjnry  from  their  want  of  care.    The  board 
public  works  were  invested  with  the  entire  control  of  the 
»t;2:'eet8 ;  they  were  appointed  by  the  President,  by  and  with. 
t-h^  consent  of  the  Senate.    They  were  subject  to  removal 
^y    the  President,  and  received  their  compensation  from  the 
suited  States.     And,  notwithstanding  these  circumstances,  it 
deqided  that  they  were  actiqg  for  and  on  behalf  of  the  cor- 
poration, and  that  it  was  a  matter  of  no  consequence  from  what 
^oixice  they  derived  their  powers  or  by  whom  the^^  were  paid. 
-^^^  principle  seems  applicable  to  the  present  case.    At  the 
^^Ocie  the  services  of  the  plaintiff'  were  rendered  there  was  a 
^^^^^rd  of  trustees  of  colored  schools,  created  by  act  of  Con- 
^^^88,  and  the  vacancies  in  which  were  to  be  filled  by  the 
^^^retary  of  the  Interior.    This  board  had  the  control  of  the 
^'^^d  applicable  to  the  maintenance  of  colored  schools,  just 
the  board  of  public  works  had  control  of  the  streets  and 
^naes  in  the  city,  and  in  both  cases  the  officers  were  ap- 
^^inted  to  perform  a  municipal  duty  by  a  power  uncontrolla- 
•    ^^  by  the  corporation.    If  it  can  be  said  that  one  body  rep- 
^presents  the  city,  the  same  is  equally  true  of  the  other, 
^tidj  the  law  requiring  payment  by  the  District  to  the  board 
^1^  moneys  for  said  fund,  and  giving  to  the  board  an  action  of 
^^^bt  against  the  cities  of  Washington  and  Georgetown  upon 
^^faalt  of  payment,  cannot  affect  the  rights  of  creditors. 
^l^at  was  a  mode  of  compelling  the  cities  to  such  a  distribu- 
^ton  o£  the  school-fund  as  would  secure  to  colored  children 
^he  advantages  of  education  at  a  time  when,  perhaps,  there 
^as  a  reluctance  to  expend  money  for  that  purpose.    In  the 
^ase  referred  to,  the  court  was  of  opinion  that  the  action  by 
^n  individual  could  be  maintained  against  the  District  al- 
^liough  the  board  of  public  works  were  appointed  by  the 
^resident  with  the  consent  of  the  Senate,  and  that  the  man- 
gier of  their  appointment  and  the  source  from  which  they 
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received  compensation  were  unimportant  conBiderations,  fio 
long  as  they  acted  as  agents  or  representatives  of  the  dty.«. 
We  cannot  see  why  this  reasoning  is  not  decisive  of  th 
case  at  bar.    If  the  trustees  can  sac  by  force  of  the  statate^ 
it  is  becaase  the  District  is  liable ;  bat  sarely  the  party  o 
whose  aocoant  the  liability  exists'  can  sae  independenUy  or 
the  statate,  anless  expressly  prohibited.    We  think  the  case 
oaght  to  be  tried  on  its  merits,  and  therefore  overrale  th^ 
demarrer^  with  leave  to  the  defendant  to  plead  over  withiv 
twenty  days,  and  the  cause  to  be  placed  on  the  calendar  ir. 
the  order  of  its  issue. 
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WIN  D.  HARTLEY  vs.  JOHN  A.  J.  CEBSWBLL, 
:^K)BBBT  PUEVIS,  AND  ROBERT  H.  T.  LIEPOLD, 
<J0MMISSIONEBS  OF  THE  FREEDMAN'S  SAVINGS 
-AND  TRUST  COMPANY. 

« 

In  Equity.— No.  4531. 

the  Froedman's  Saving  and  Trust  Company  held  a  deed  of  trnst  to 
secure  money  loaned,  the  actuary  had  no  authority  to  give  a  certifi- 
cate for  the  receipt  of  money  which  would  give  a  preference  to  another 
party  over  the  company  itself. 

STATEMENT  OF  THE  CASE. 

from  the  pleadings  and  evidence  in  this  cause  it  appears 
'^l^^&t   one  Evan  Lyons,  in  December,  1873,  was  indebted  to 
the    Freedman^s  Savings  and  Trast  Company  in  the  sum  of 
^34:^000.    The  company,  for  this  sum,  held  the  promissory 
note  of  Lyons,  dated  July  — ,  1872,  at  twelve  months,  which 
^as  secured  by  a  deed  of  trust  on  property  within  the  Dis- 
tricts.   When  the  transactions  involved  in  this  case  were  had) 
the  interest  on  the  note  was  in  arrears  for  more  than  a  year, 
^nd  the  note  itself  had  been  long  overdue.    The  officers  of 
the  company  bad  caused  the  property  to  be  advertised  for 
sale  under  the  powers  contained  in  the  deed  of  trust. 

^yous  desired  to  secure  a  postponement  of  the  sale,  and  to 
^is  end  he  called  on  George  W.  Stickney,  who,  at  the  time 
0^  this  tranaactiou,  was  actuary  of  the  company,  and  stated 
^^t  he  had  some  firiends  who  would  advance  to  him  about 
•3,000  to  pay  on  account  of  the  interest  then  due  upon  the 
ii^debtednessy  if  they  could  be  secured  in  any  manner,  and  if 
^"^  sale  could  be  postponed  till  some  ti  me  next  March.  There- 
upon   jjjp^  Stickney  suggested  that  if  the  money  was  paid  to 

,^   <Ximpany  on  account  of  the  interest  then  due,  he  would 
J^ve  t»he  parties  a  receipt  for  it,  agreeing  to  pay  them  out  of 

%  '^^^^Hjeeda  of  the  sale,  provided  he  could  sell  the  property 
•^^  pay  the  note,  or  out  of  the  first  payment,  if  the  property 

^  Sold  at  auction  by  the  trustees.    In  consequence  of  this 

'^'^^SQment  the  complainant  deposited  the  sum  of  $1,200, 
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id  Stickney  gave  him  a  receipt  therefor  in  the  langaage  fol- 
>wing : 

^^  Messrs.  Hartley  &  Bro.  have  deposited  with  this  company 
twelve  hundred  dollars,  which  will  be  sabject  to  his  check, 
from  the  cash  payment  received  fh>m  Evan  Lyons's  property 
on  Bock  Greek." 

Stickney  was  one  of  the  tmstees  in  the  deed  of  tmst    In 
June,  1874,  the  trust  company  became  insolvent,  and  in  th 
month  of  April,  1875,  the  commissioners,  (who  are  the  de-— 
fendants  in  this  action,)  finding  this  security  among  the  asse 
of  the  company,  caused  the  property  to  be  sold  in  aooordan 
with  the  terms  of  the  deed  of  trust,  and  purchased  it  in  fo 
about  $5,000  less  than  the  amount  of  the  debt  due  the  insol 
vent  corporation.    The  complainant,  after  the  sale,  demand 
that  the  commissioners  should  pay  him  the  $1,200  which  h 
deposited  at  the  time  he  took  the  aforesaid  receipt  for 
amount.    The  commissioners  refused  to  pay  him.    This  bL 
is  filed  to  compel  them  to  make  such  payment. 

Walter  8.  Cox  for  complainant : 

Ist.  The  facts  incontestibly  establish  an  equitable  assig* 
ment  of  a  portion  of  the  fund.    It  is  substantially  a  paymcKtt 
of  the  debt  by  a  volunteer  surety,  and  an  assignment  of  it  ^o 
him,  instead  of  an  extinguishment.    The  creditor  assipvis 
with  th^  consent  of  the  debtor  and  with  notice  to  the  custo- 
dian of  the  debtor's  property,  so  that  Lyons  could  not  hikve 
legally  paid  to  the  bank  so  much  of  the  note  as  the  cam- 
plainant  and  others  had  paid,  nor  could  the  trustee  have 
done  so,  out  of  the  proceeds  of  sale.    This  made  the  com- 
plainant owner  of  the  debt  of  Lyons  to  the  bank  to  the  extent 
of  the  $1,200  paid  by  him,  and  entitled  him  to  call  ^r  it  oat 
of  the  cash  proceeds  of  sale.    Ryall  vs.  RowleSj  3  Lead.  Gases 
in  Eq.,  615,  3  Am.  ed.,  and  notes. 

2d.  It  is  objected,  that  the  act  of  March  3,  1865,  eb. 
92,  incorporating  the  bank,  provided  (section  3)  that  "the 
affirmative  vote  of  at  least  seven  members  of  the  boaicl 
shall  be  requisite  in  making  any  order  for,  or  authorizing  tbr 
investment  of,  any  moneys,  or  the  saU  or  trar^fer  of  tm 
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k  or  securities  belonging  to  the  corporation,"'  and  that  no 
^h  vote  anthorized  this  transaction, 
b  this  it  18  answered — 

St  That  this  is  not  a  sale  and  transfer  in  the  sense  of  the 

This  was  an  overdue  debt.    The  debtor  had  a  right  to 

y  the  debt  in  fall,  and  the  bank  would  have  been  obliged 

transfer  the  notes  to  the  debtor  or  his  assigns.    The  only 

erence  here  is  that  the  debt  is  partially  paid  to  the  bank, 

<1  by  it  assigned  to  a  person  designated  by  the  debtor.    It 

s,  in  short,  a  payment  as  far  as  the  bank  was  concerned, 

ml  a  transfer  only  as  between  Lyons  and  the  complainant. 

Sd.  The  provision  of  the  law  was  directory  merely  to  the 

cers  of  the  bank.    It  did  not  oblige  all  parties  taking 

arities  in  the  usual  course  of  business  from  the  actuary, 

o  was  the  cashier,  to  examine  the  minutes  of  the  bank's 

^x^eedings.    As  the  bank  had  the  right  to  acquire  and 

nsfer  notes,  the  parties  dealing  with  the  bank  had  a  right 

presume  that  the  cashier,  the  executive  officer  of  the  bank, 

all  the  necessary  authority  from  the  trustees.    See  1 

bott's  Nat.  Dig.,  238,  239,  and  cases  cited. 

JEnoch  Totien  for  defendants : 

1st.  It  is  averred  in  the  complainant's  bill  that  the  money 
paid  to  the  company  on  account  of  debt  of  Lyons,  and  it 
asserted  ia  the  brief  of  counsel  for  complainant  that  ^^  it 
'^as  a  payment  as  far  as  the  bank  was  concerned."    It  is 
^^mitted  that,  if  the  complainant  had  paid  the  entire  amount 
^f  the  debt,  the  corporation  would  have  been  bound  to  turn 
overall  their  evidences  of  the  debt;  but  it  will  hardly  be 
contended  that,  if  this  had  been  done,  and  the  property  had 
torned  out  to  be  worthless  or  insufficient  security,  the  com- 
plainant could  have  called  upon  the  trust  company  to  indem- 
nify him  for  his  loss. 

The  corporation  was  pressing  Lyons  for  a  payment  which 
he  could  not  make,  and  the  complainant  voluntarily  made  it 
for  him,  and  for  his  own  protection  he  took  the  certificate 
made  by  Stickney,  and  it  is  submitted  that  such  a  payment 
amounted  to  a  cancellation  of  the  debt  so  far  ba  the  bank 
was  concerned,  and  that  the  complainant  stands  in  the  shoes 
of  Lyons,  with  the  exception  that  the  officers  of  the  bank 
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were  bound  to  give  him  the  benefit  of  any  surplas  remaining, 
in  case  of  a  sale,  over  the  amount  due  to  the  corporation. 
How  was  the  bank  to  be  benefited  by  the  paymeni  made  by 
the  complainant  if  it  was  to  refund  the  money  at  all  events  ? 
The  transaction,  in  this  view,  would  amount  to  a  temporary 
loan  only ;  it  will  not  be  seriously  contended  that  tliis  cor- 
poration could,  under  its  charter,  become  a  borrower  of 
money. 

It  is  also  insisted  that,  under  the  limitations  contained  in 
the  third  section  of  the  act  incorporating  this  inetitation, 
the  actuary  of  this  company  possessed  no  power  to  make 
any  such  contract  as  is  here  contended  for  in  behalf  of  the 
complainant.  See  United  States  vs.  City  Bank  of  Columbus^ 
21  How.,  364/ 

2d.  If  the  transaction  of  the  complainant  did  not  amount 
to  an  absolute  payment  on  account  of  the  debt  due  from 
Lyons,  then  does  the  complainant  possess  any  higher  equities 
or  claims  than  the  general  creditor  of  the  corporation  ? 

Principal  Office, 
Free  OMAN'S  Savings  and  Trust  Company, 

G.  W.  8T1CKNEY,  Actuary. 

The  Freedman's  Savings  and  Trust  Company  was  incorpo- 
rated by  law  to  receive  on  deposit  such  sums  of  money  as 
may,  from  time  to  time,  be  offered  therefor,  by  or  on  behalf 
of  persons  heretofore  held  in  slavery  in  the  United  States, 
or  their  descendants,  and  invest  the  same  in  the  stocks,    , 
bonds.  Treasury  notes,  or  securities  of  the  United  States.  ^ 
The  seventh    section    provides  that  the  corporation  may^v 
"receive  any  deposit  hereby  authorized  to  be  received,  upoi 
such  trusts  and    for  such  purposes,  not  contrary  to  tb< 
laws  of  the  United  States,  as  may  be  indicated  in  writing  bj 
the  depositor,  such  writing  to  be  subscribed  by  the  deposito" 
and  acknowledged  or  proved  before  any  officer  in  the  cr 
or  "military  service  of  the  United  States,  the  certificate 
which  acknowledgment  or  proof  shall  be  indorsed  on  tl 
writing.^    Here  are  two  classes  of  deposits;  the  deposit 
question,  if  it  was  a  deposit,  was  not  of  the  kind  provid< 
for  in  the  seventh  section,  and  therefore  cannot  be  rei 
as  a  special  deposit. 
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Z  r  mast  abide  the  fate  of  all  other  deposits,  aud  participate 
in    »och  dividends  as  may  be  declared  by  the  commissioners. 

^rtie  transaction  of  the  complainant  can  in  no  sense 
^tx:iount  to  an  equitable  assignment  of  any  part  of  the  secar- 
ity  im  vtil  all  the  claims  of  the  bank  upon  it  shall  have  been 
sat.i5f%"Ced.  There  was  no  assignment,  mortgage,  pledge,  onier, 
or  ^ipecific  appropriation  of  any  kind.  Rogers  vs,  Hosack^s 
E^^^^tors,  18  Wend.,  319. 

•.  Justice  HU3IPHBEYS  delivered  the  opinion  of  the  court: 

mplainant  Hartley  exhibits  his  bill,  claiming  an  equit- 

^^^^    lieu  on  trust-property,  for  the  sum  of  twelve  hundred 

dol  la  Ts.    Evan  Lyons,  of  this  District,  was  indebted  to  the 

^*^^i  *^gs  and  trust  company  by  note  for  the  sum  of  $34,000, 

"^^^^  July  27, 1872,  due  in  twelve  months,  secured  by  deed 

^*  ^^  ^■^  mast  on  land  in  said  District.    The  note  matured,  and,  not 

"*^^  ^^  ^  paid,  the  land  was  advertised  to  be  sold.    Stickney 

^^^       Alvord  were  the  trustees.    Stickney  and  Alvord  were 

"^^t^    officers  in  the  company,  Stickney  being  actuary.    The 

"^^-^^r  of  the  note,  Lyons,  applied  for  time  to  pa^^,  and  pro- 

cu.x"t^^  the  complainant  to  advance  him  twelve  hundred  dol- 

**^^    t:o  make  a  payment  on  the  note.    The  said  sum  was  de- 

J^^i  t-iHl  in  the  house  of  the  company^  and  the  said  Stickney, 

^^^y^^ryof  the  company,  gave  to  complainant  a  certificate, 

^^^^ti'ing  that  "Messrs.  Hartley  &  Bro.  have  deposited  with 

^^^   <X)mpany  twelve  hundred  dollars,  which  will  be  subject 

^    *^is  check  from  the  cash  payment  received  from  Evan 

^^vis's  property  on  Rock  Creek."    This  is  dated  at  the  oflSce 

t>\e  company,  Washington,  December  22, 1873.    The  prop- 

^^^y  intended  is  the  same  conveyed  by  Lyons  in  trust.    The 

^^^  has  been  sold  by  Stickney  as  trustee,  and  bought  by 

A^^  commissioners,  on  account  of  the  debt,  for  a  sum  less  than 

^^^  amooDt  due  on  the  note.    Complainant  asks  that  the  com- 

^^isBioners  be  decreed  to  pay  the  amount  of  the  said  deposit, 

^Xxd  in  default  thereof  that  a  decree  be  made  for  the  sale  of 

r^«  land  to  pay  the  complainant's  demand  as  a  preferred  lien. 

^^e  bill  does  not  allege  that  a  resale  of  the  land  would  yield 

^  larger  amount  than  it  did  at  the  sale  made,  or  that  there 

^as  any  irregularity  in  the  sale,  or  unfairness  on  the  part  of 

^t^Qstee  or  commissioners.  The  complainant  has  rather  chosen, 
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by  himself  and  solicitor,  to  rest  his  claim  apoQ  the  idea  of 
subrogatiou  in  preference  to  the  particalar  secarity,  assam- 
ing  that  the  certificate  of  the  actuary  placed  him  in  the  front 
of  the  company  to  the  amount  of  his  deposit,  and  in  adTance 
of  all  other  depositors  in  the  office  of  the  company.    This 
case  involves  the  question  of  the  extent  of  the  incorporated 
institution  to  transact  business,  and  what  business  it  could 
transact,  by  which  everybody  who  dealt  with  it  would  be 
bound.    There  was  a  deposit  in  this  case  of  twelve  hundred 
dollars  by  complainant,  and  for  this  amount  he  has  a  claim 
upon  the  assets  of  the  company.    The  reception  on  depo3ic 
was  an  act  for  which  the  actuary  could,  probably,  bind  the 
company.    But  when  the  actuary  undertook  to  go.  beyond 
the  mere  act  of  receiving  a  deposit  and  making  a  contract 
which  would  bind  the  institution,  as  a  cashier  or  president 
of  a  regular  banking-house  could  do,  a  dift'erent  question 
arises,  and  we  must  look  to  the  charter  for  his  authority  and 
the  extent  of  the  power  of  any  officer  of  this  company.    There 
has  been  no  charter  of  any  institution  drawn  with  more  care 
and  circumspection,  and  guards  than  the  incorporation  oi 
the  Freedman's  Savings  and  Trust  Company.    That  uiau^^ 
persons  have  loosely  viewed  it  as  a  banking  institution, 
be  governed  by  the  rules  applicable  to  a  bank  of  issue  ancE 
loans,  as  ordinarily  carried  on,  is  not  to  be  wondered  at.     Bni 
it  cannot,  legally  or  equitably,  be  viewed  iu  the  light  of  ani^ 
other  than  an  institution  of  deposit  for  the  safe-keeping 
funds  got  together  by  the  industry,  economy,  and  saving 
those  who  were  not  presumed  to  be  acquainted  with  the  way  ^^ 
of  financiering.    It  was  not  a  banking  institution  ;  it  was  : 
trust  company,  for  the  purpose  of  keeping  in  safety  the  sa 
ings  of  a  particular  class  of  citizens.    It  is  true  that  loans 
investments  were  authorized ;  but  they  were  authorized  b 
a  certain  process,  which  experience  had  proved  was  safe  an 
sure,  and  by  no  means  were  those  who  were  made  trustee^^* 
at  any  legal  liberty  to  expand  into  the  uncertain  realms 
speculative  operations.    The  institution  had  officers,  but 
officers  were  denominated  by  other  names  than  are  ordinari 
used  in  application  to  regular  banking  institutions.    In 
case  of  United  States  vs.   Union  Pacific  Railroad  Compa 
91  United  States  Supreme  Court  Reports,  the  justice  deli 
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iig  the  opinion  of  the  court — which  was  nnauimoas — uses 
^  following  language : 

^*ln  construing  an  act  of  Congress,  we  are  not  at  liberty 
recur  to  the  views  of  individual  members  in  detail,  nor  to 
^^ousider  the   motives  which  influence  them  to  vote  for  or 
^^rainst  its  passage.    The  act  itself  speaks  the  will  of  Con- 
gress, and  this  is  to  be  ascertained  from  the  language  used. 
Jiat  courts,  in  construing  a   statute,  may,  with  propriety, 
^recur  to  the  history  of  the  times  when  it  was  passed;  and 
this  is  frequently  necessary,  in  order  to  ascertain  the  reason 
as  well  as  the  meaning  of  particular  provisions  in  it." 

It  cannot  be  considered  as  judicial  intrusion  to  remark 
that  the  history  of  the  times  points  to  the  stubborn  fact  that 
the  funds  to  be  deposited  were  not  in  the  nature  of  joint 
stock  for  the  ordinary  speculative  purposes.  The  deposi- 
tory was  to  be  a  savings  trust- place,  from  which  the  funds 
were  not  to  be  withdrawn  except  by  the  provisions  of  the 
statute.  The  money  was  originally  loaned,  in  this  case,  on 
such  security  as  a  trust  company  might  loan  money.  The 
funds  were  those  of  a  peculiarly  la()oring  people.  They  had 
been  taught  to  labor  from  their  infancy.  They  had  an  idea 
that  the  Government  which  asserted  their  natural  right  to 
freedom  would  provide  for  the  security  of  the  proceeds  of 
their  labor,  which  proceeds,  for  the  first  time  in  their  lives, 
they  had,  organically,  a  right  to  control.  They  freely  de- 
posited the  earnings  of  their  industry  in  the  savings  and 
trust  company.  The  Government  in  which  they  confided 
did  hem  in  and  circumscribe  the  powers  and  authority  of 
the  officers,  and  everybody. who  dealt  with  the  institution 
was  advertised  of  the  extent  to  which  the  officers  could  go. 
The  question  of  good  faith  in  the  officers  is  not  here  in- 
volved. What  was  the  authority  conferred  by  the  act 
organizing  the  institution  ?  What  was  the  object  of  the  incor- 
poration of  the  institution,  and  what  significance  is  there 
in  the  very  name  and  title  of  the  act!  The  objects  of  the 
institution  had  been  taught  by  the  highest  organic  authority 
that  they  had  no  rights;  and  it  must  be  said  in  their  behalt 
tiiat  they  quietly  submitted  to  that  declaration,  till  the  same 
organic  authority  issued  a  contrary  pronunciamento  to  the 
world  that  these  people  must  be  free.    They  did  get  free; 
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aad  this  iDstitutfon  was  immediately  established  for  the  de- 
posit of  the  earniDgs  of  their  labor.  They  soon  deposited 
their  millions.  Coansel  have  deDominated  this  company  au 
a  bank.  It  was  not  a  bank ;  it  was  a  company,  with  trast 
powers,  circamscribed  in  its  operations  by  the  statute  whicli 
created  it.  Has  the  actuary  the  power  to  change  a  security 
by  substituting  a  creditor  of  the  institution  in  the  place  ol 
the  institution  itself?  We  must  keep  steadily  in  view  the 
nature  and  purpose  of  the  trust  company.  If  the  amount 
deposited  was  to  operate  as  a  payment  on  the  note,  then  th<i 
depositor  could  not  claim  the  right  of  checking  it  out.  The 
certificate  itself  did  not  undertake  to  express  a  general 

• 

deposit,  but  a  special  one,  which  should  be  subject  to  check 
out  of  the  proceeds  of  a  particular  security.  This  security 
the  company  held  in  trust  to  cover  the  aihount  of  money 
loaned  to  the  original  debtor;  or,  rather,  the  loan  was  made 
of  the  funds  held  in  trust  as  an  investment  in  notes  or  bonds, 
secured  by  mortgage.  A  payment  in  money  wais  certainly 
competent  to  be  made  on  the  note,  and  would,  pro  tanUm 
extinguish  the  debt.  But  the  actuary  had  no  power  t* 
change  the  security.  The  whole  transaction  appears  to  hav*» 
proceeded  on  the  idea  of  substituting  Hartley  &  Bro.  t. 
the  place  of  the  company,  even  in  preference,  for  twelv^ 
hundred  dollars.  That  could  not  be  done  in  the  loose  modi 
adopted.  Whatever  may  be  the  rights  of  complainants,  tl 
cannot  ask  a  court  of  equity  to  require  the  commissioners 
prefer  their  claim  to  that  of  the  trust  company  or  other  cr 
itors.  The  term  bank  is  used  nowhere  in  the  charter.  Pi^ 
visions  are  made  in  similar  terms  to  the  rules  regardiizi: 
trustees  and  guardians  of  infants  and  minors.  The  wa 
were  authorized  to  labor  for  themselves  and  bring  their 
iugs  to  the  great  reservoir,  and,  when  placed  there,  th(^- 
savings  were  to  be  held  in  trust,  not  to  be  used  in  the  orcJ 
nary  mode  of  banking  speculations.  The  money  deposits 
was  the  capital  of  the  company,  that  company  being  a  trim 
company,  to  save  by  loaning,  investing  exclusively  as  px^ 
scribed  by  the  charter.  No  power  was  given  to  contracts 
debt  or  an  obligation,  save  the  chartered  power.  T|ior 
could  be  no  possible  contingency  in  which  it  would  be  prope 
to  contract  a  debt,  for  the  money  was  already  dei>osited,  ti 


187G.  I  Supreme  Court,  D.  C.  503 

Hartley  fs.  Oehwell  et  al. 

be  loaned  or  invested  in  a  prescribed  way.  The  profits  aris- 
ing from  the  loans  or  investments  would,  in  contemplation 
of  the  charter,  be  safficient  to  defray  the  expenses  of  the 
institation,  and  result  in  savings  to  the  depositors  of 
the  original  fund.  The  actuary  had  his  duties  to  perform  ; 
the  board  had  its  duties.  The  powers  of  the  actuary  were 
subordinate  to  the  powers  of  the  board.  If  he  went  beyond 
bisj  powers,  innocently  though  it  may  be,  the  cestuis  que  trust 
^re  not  to  be  injured,  unless  they  consented  to  the  excess  of 
action.  Of  this  there  is  no  allegation  or  proof.  Equity  can- 
not relieve  against  a  positive  injunction  of  the  law.  We  find 
the  statutory  charter,  and  we  must  construe  it.  The  com- 
plainant acted  in  good  faith;  so  did  the  actuary.  There 
^^ould  be  no  equity  in  requiring  the  cestuis  que  trust  to 
abandon  their  legal  rights,  which  legal  rights  authorize  them 
to  insist  upon  the  strict  fulfillment  of  the  charter.  By  that 
<^harter  they  live  or  die.  That  charter  was  published  to  the 
'^orld,  and  all  who  dealt  with  the  company  did  so  with  con- 
strnctive  notice  of  its  powers.  We  conclude  that  the  actu- 
*^y  had  no  authority  to  bind  the  company  by  the  certificate 
^hich  he  gave,  that  that  certificate  did  not  substitute  or 
subrogate  the  complainant  to  a  preference  in  the  case  before 
'^^j  and  the  bill  must  be  dismissed  for  want  of  equity,  but 
Without  prejudice. 
"^iU  dismissed  without  prejudice. 
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OSCAR  J.  COXVERSE  vs.  THE    WASfllXGTON  AX 
GEORGETOWN  RAILROAD  COMPANY. 

At  Law. — No.  12524. 

I.  A  eonductor  on  a  streetrrailway  car  may  eject  a  (xirson  who  b  iotox 

icated  and  has  vomited  in  the  car,  i>rovided  dq  more  force  is  ascd  thar 
is  necessary. 

II.  A  railway  company  is  liable  for  the  willful  act  of  the  conductor  i 

exi>elliug  a  passenger  from  a  street -car. 

III.  W^'hen  a  new  trial  is  asked  for  on  the  ground  that  the  verdict  is  cor~ 
trary  to  evidence,  or  the  damages  excessive,  a  case  should  be  m 
bringing  up  all  the  evidence  taken  at  the  trial,  so  that  the  court 
dispose  of  the  motion  in  view  of  all  the  circumstances  of  the  case. 

STATEMENT  OF  THE  CASE. 

This  was  au  action  to  recover  damages  alleged  to  ha — ^^^e 
been  sustained  by  the  plaintiflf  while  being  ejected  fron^»-  a 
street-c^r  by  a  conductor  of  the  defendant,  in  the  city  ^( 

Washington,  on  the  18th  day  of  May,  1874, 

On  the  trial,  the  plaintifif  gave  evidence  to  the  jury  tei 
iug  to  show  that,  on  the  18th  day  of  May,  1874,  he  got  uf^ 
one  of  the  defendant's  cars  on  Pennsylvania  avenue,  betw^' 
Fourthand-a-half  and  Sixth  streets,  in  the  city  of  Washingti 
and  paid  his  fare  to  the  conductor  of  the  said  car ;  that 
took  his  seat  in  the  car,  and  that  he  had  in  his  month  It: 
stub  of  a  cigar,  which  was  unlighted;  and  that  the  condim 
or  approached  him  and  told  him  t^  stop  smoking,  and  s^ 
to  him,  "  You  are  smoking ;  1  have  spoken  to  you  once  abo  «^^ 
this;'*  and  that  thereupon  the  plaintiff  threw,  or  attompT:^^ 
to  throw,  the  cigar  out  of  an   open  window  of  the  car;  ttM.^^t 
tho  conductor  immediately  seized  him  by  the  right  arm  stzi^d 
pulled  and  dragged   him  out  on   the  rear  platform,  it'M^.d 
he  made  no  resistance ;  that  the  car  was  going  pretty  rkJL^U 
and  the  conductor  threw  him  upon  the  ground  witboti^        ^\ 
stopping  the  car,  thereby  injuring  his  arm  and  shoalJe/* 
where  he  had  been  previously  wounded,  and  from  which  he 
was  still  suffering,  and  sprained  his  thumb,  and  that  sac// 
sprain  was  onl^-  an  ordinary  sprain. 
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The  (lefeDdant  gave  evidence  to  the  jury  teDdiog  to  show 
that  when  the  plaintiff  mounted  the  car  of  the  defendant,  on 
J^ennsylvania  avenue,  between  Fourthanda-half  and  Sixth 
streets,  he  was  in  a  state  of  intoxication ;  and  that  he  took 
fais  scat  in  the  rear  end  of  the  car,  and  soon  afterward  began 
to  vomit  in  the  car ;  and  that  the  conductor  of  the  car  spoke 
tx>  the  plaintiff,  and  told  him  that  the  car  was  no  place  for 
«aeh  purposes,  and  that  he  ought  to  got  off,  and  that,  there- 
upou,  the  plaintiff  turned  and  put  his  head  out  of  an  open 
'W'indow  and  vomited  down  and  over  the  side  of  the  car ;  that 
^ooa  afterward  the  plaintiff*  undertook  to  get  off  the  car,  and 
the  conductor,  in  order  to  allow  him  to  alight,  stopped  the 
^Ar  ;  that,  as  the  plaintiff  was  about  to  step  down  upon  the 
^rrouud,  the  defendant's  conductor,  in  order  to  prevent  acci- 
^^ur,  (the  plaintiff  being  in  an  intoxicated  and  staggering 
^^uclition,)  put  his  hand  upon  the  plaintiff's  shoulder;  that 
the  plaintiff'  stepped  to  the  ground,  but,  before  the  conductor 
^oulil  start  the  car  again,  the  plaintiff'  stepped  on  the  platform 
^^tliecarand  seized  the  conductor  by  the  coat;  that  the 
^ouclnetor  broke  the  hold  of  the  plaintiff' upon  his  person,  and 
^Sa^iii  stopped  the  car,  in  order  that  the  plaintiff'  might  get 
^^5  that  the  plaintiff' stepped  to  the  ground  again;  but  be- 
^or^i  the  car  was  started  the  second  time,  stepped  back  and 
^^*^^  the  conductor  with  both  hands,  and,  while  the  con- 
|*Ucit:or  was  trying  to  stop  the  car,  jerked  the  conductor,  and 
^^li  of  them  fell  oft*  the  platform  on  to  the  ground ;  that 
^^  conductor  thereupon  jumped  upon  the  car,  started  it, 
^'^cl   went  on  his  journey. 

-^ lie  defendant  also  gave  evidence  to  the  jury  tending  to 

^^Vr  that  the  only  injury  received  by  the  plaintiff'  was  an 

^^inary  sprain  of  the  thumb;  and  that,  after  the  lapse  of  a 

^^k,  there  was  no  sign  of  the  injury  remaining. 

.-^  he  testimony  on  both  sides  being  closed,  the  counsel  for 

^.^    defendant  requested  the  chief-justice,  presiding  at  the 

.  ?^^»X  of  said  cause,  to  instruct  the  jury  as  follows,  to  wit :  ''If 

^^  Jury  find  from  the  evMence  that  the  plaintiff  at  the  time 

^    ^lie  alleged  injury  was  intoxicated  and  had  vomited  in  the 

^^^ndant's  car,  it  was  the  duty  of  the  conductor  to  eject  the 

^^^intifli  and  he  cannot  recover;  '^  which  instructions  the  said 

.^^f  justice  refused  to  give,  except  with  the  additional  pro- 

^^o,  as  follows : 
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^'  Provided,  that  the  condactor,  in  patting  him  off,  did  nc:=>t 
Qse  any  more  violence  than  was  necessary ;  to  which  jiiiiiii  it 
the  defendant's  counsel  then  and  there  excepted. 

The  coansel  for  the  defendant  further  requested  the  sa^md 
chief  justice  to  instruct  the  jur>-  as  follows,  to  wit : 

^^If  the  jury  find  from  the  evidence  that  the  plaintiff,  wh^^o 
ho  got  on  the  defendant's  car  on  the  occasion  of  the  allegx^^fl 
injury,  had  been  drinking  intoxicating  drinks,  and,  in  con^t^- 
quenceof  such  drinking  was  sick  and  vomited  in  thedefendan  ^'s 
car,  he  cannot  recover;"  which  instruction  was  refused, 
cept  with  the  same  proviso  that  was  attached  to  the  ti: 
prayer ;  to  which  proviso  the  defendant's  counsel  then  and 
there  also  excepted. 

The  counsel  for  the  defendant  further  requested  the  said 
chief-justice  to  instruct  the  jury  as  follows,  to  wit: 

'^  If  the  jury  find  from  the  evidence  that  the  conductor 
told  the  plaintiff  not  to  smoke,  and  Uiat  the  plaintiff  had   a 
cigar  in  his  mouth  and  unlighted,  that  the  plaintiff  attempted 
to  throw  the  cigar  out  at  the  window,  and  that,  thereupon, 
the  defendant's  conductor  immediately  seized  the  plaintiff 
and  dragged  him  out,  and,  without  stopping  the  car,  threw 
him  off,  the  plaintiff  cannot  recover,  because  such  an  acton 
the  part  of  the  conductor  was  a  wanton  and  willful  acton  the 
part  of  the  conductor,  and  the  plaintiff  cannot  recover  fiom 
the  defendant  for  any  injury  thus  inflicted  upon  him ;"  which 
instruction  was  refused  and  an  exception  noted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  as- 
sessed his  damages  at  the  sum  of  $1,000.  The  case  is  now 
here  upon  a  motion  for  a  new  trial  on  the  foregoing  excep* 
tions. 

ir.  jP.  Mattingly  and  R,  T.  Merrick  for  plaintiff: 

Master  is  liable  for  servant's  willful  and  wrongful  acts 
when  done  in  the  course  of  the  servant's  employment.  Sb. 
&  R.,  on  Neg.,  sees.  65,  66;  2  Hilly,  on  Torts,  375. 

When  the  misconduct  of  the  agent,  whether  willful  an<* 
malicious  or  merely  negligent,  causes  a  breach  of  the  oblige 
tion  or  contract  of  the  principal,  the  principal  is  liable.  1' 
N.  Y.,  362,  Weed  vs.  Panama.  Railroad  Company ;  42  Penn.  S*^ 
365,  Pennsylvania   Railroad  Company  vs.  Vandiver',  57  Me., 
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'^2,  Goddard  vs.  Orand  Trunk  Railroad  Company]  106  Mass.^ 
180,  Bryant  vs.  Rich. ;  21  Ohio  St.,  518,  Pass.  Railroad  Com- 
pany  vs.  Young;  27  Md.^  277 j  Baltimore  and  Ohio  Railroad 
Company  vs.  Blodien-,  14  Ilow.,46S,  PL  and  R,  Railroad  Com- 
pany vs.  Derby. 

Enoch  Totteny  for  defoQdant,  sabinilted  tbc  followiug  poiuts : 

Ist,  That  the  damages  assessed  by  the  )ury  are  excessive  ; 
and, 

^*  That  the  acts  of  the  couductor  of  the  company,  as  de- 
lineated in  the  proofs  given  by  the  plaintiff  and  in  the 
ciefeDdaDt's  last  exception,  amounted  to  a  wanton  and  will- 
ful assault,  and  cannot  be  regarded  as  coming  within  the 
^^pe  of  a  condootor's  employment. 

^ho  evidence  in  the  case  shows  that  the  plaintiff's  injury 
^^  extremely  slight  and  that  it  amounted  to  no  more  than 
*^  ordinary  sprain  of  one  of  his  thumbs.  For  this  the  jury 
W^e  him  the  sum  of  $1,000.  This  was  an  excessive  allow- 
ance. 

-^  railroad  cojnpany  is  not  liable  for  damages  resulting 

^QJ  the  wanton,  willful,  or  malicious  acts  committed  by  its 

^ent  outside  of  the  scope  of  his  employment.    laaaes  vs. 

'^^rd  Avenue  Railroad  Company ^  47  N.Y.,  122;  Story  on 

^eeacy,  sec.  456^2  Hilly,  on  Torts,  422;   ^Yright  vs.  Wilcox, 

^^  Wfjnd.,  343;  Turnpike  Company  vs.  Vanderbilty  1  Hill,  480; 

°-  C  2  Com.,  482;  Mibbard  vs.  Railroad  Company,  15  N.  Y., 

^^;    Weed  vs.  Panama  Railroad  Company,  17  N.  Y.,  362; 

^^^road  Company  vs.  Bonohue,  70  Penn.,  119;  Brew  vs.  Sixth 

^^^nue  Railroad  Company,  26  N.  Y.,  53;  Banner  vs.  South 

^^*'olina  Railroad  Company,  4  Eich.,  329;  Be  Camp  vs.  MUs- 

^^fipiand  Missouri  Railroad  Company,  12  Iowa,  348;  Cook 

^^^  Illinois  Central  Railroad  Company,  30  Iowa,  202;  Illinois 

^^tral  Railroad   Company  vs.  Bowney,  18  III.,  259;   ^ew 

^^€ins  Railroad  Company  vs.  Harrison,  48  Miss.,  112. 

"^r.  Justice  Qlus  delivered  the  opinion  of  the  court: 

^^liis  is  a  motion  for  a  new  trial  on  a  bill  of  exceptions. 
.  The  case  is  one  brought  by  the  plaintiff  for  damages  occa- 
Joiied  by  l>eing  i)ut  oft*  by  the  conductor  of  a  railroad  car, 
^  "^hich  he  claims  to  have  been  injured  and  claims  damages 
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to  the  amouut  of  810,000.  A  verdict  was  rendered  by 
jury  for  the  sum  of  81 ,000.  Upon  the  rendition  of  this  vei 
a  motion  for  a  new  trial  was  made  by  the  attorney  for 
defendant  upon  the  grounds,  first,  that  the  verdict  was 
trary  to  the  instructions  of  the  court;  second,  said  vei 
was  contrary  to  the  evidence;  third,  said  verdict  was  unres 
able;  fourth,  the  evidence  submitted  to  the  jury  was  int 
cieut  to  sustain  said  verdict;  fifth,  the  damages  assesse 
the  jury  are  excessive.  This  motion  for  a  new  trial,  doub 
made  upon  the  judge- s  minutes,  seems  to  have  been  overri 
and  the  case  comes  here  on  a  bill  of  exceptions.  We  se 
error  in  the  rulingof  the  justice  who  presided  at  the  trial 
bill  of  exceptions  in  this  case  only  brings  in  question  ti 
rulings.  There  is  manifestly  no  error  in  those.  The  quest 
whether  the  verdict  was  conti-ary  to  the  evidence,  or,  secon 
whether  the  damages  were  excessive,  are  not  questions 
can  be  considered  on  this  bill  of  exceptions.  To  enabli 
to  do  that,  a  case  should  have  been  made  bringing  before  Q 
the  evidence  taken  on  the  trial,  to  enable  this  court  to  JD 
whether,  under  all  the  circumstances  of  the  case,  the  ver 
was  against  the  weight  of  evidence,  or  whether,  secondly, 
damages  were  excessive.  We  are  precluded  on  a  bill  of  ex« 
tions  to  inquire  i«to  either  of  those  questions.  It  seem 
have  been  a  somewhat  extraordinary  verdict  if,  as  claimed 
the  part  of  the  defendant,  a  drunken  man,  vomiting  in 
car,  is  put  off  by  a  conductor  and  has  his  thumb  spraii 
should  bo  entitled  to  a  verdict  of  $1,000  against  the  compa 
But  the  bill  of  exceptions  in  this  case  does  not  aathori» 
to  consider  those  questions. 
The  judgment  must  therefore  be  affirmed. 
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BEDERICK    P.    SAWYER    vs.    THE    DISTRICT    OP 

COLUMBIA. 

At  Law.— No.  13990. 

otractfl  execoted  by  the  plaintiff  as  one  of  the  contracting  partiesi  and 
by  the  president  of  the  board  of  health  the  other  contracting  party » 
uenot  binding  apon  the  District  of  Columbia. 

■ 

STATEMENT  OF  THE  CASE. 

• 

Fhis  was  an  action  for  the  violation  of  two  contracts,  which 
)  made  part  of  the  declaration  iu  full.  By  one  of  these 
^tracts  the  plaintiff  agreed  to  remove  from  two  wharves 
the  Potomac  River  the  *'  night-soiP  of  the  cities  of  Wash- 
fton  and  Georgetown,  and  place  it  outside  of  the  corporate 
iits,  until  September  2, 1873,  and  with  the  option,  after  the 
miration  of  the  term  originally  agreed  upon,  of  extending 
>  contract  for  an  additional  period  of  ten  years.  By  the 
ODd  contract  this  extension  was  agreed  upon.  Afterward^ 
I  board  of  health  rescinded  the  contracts.  For  not  per- 
'ting  the  plaintiff  to  go  on  with  the  performance  of  the 
tsuct,  damages  were  claimed  in  the  sum  of  $100,000. 
Q  both  these  contracts  the  contracting  parties  named  were 

board  of  health  of  the  District  and  the  plaintiff.  Both 
niments  were  signed  by  the  plaintiff  and  by  C.  C.  Cox, 
'ident  of  the  board  of  health.    On  behalf  of  the  defend- 

the  District  of  Columbia,  a  demurrer  was  interposed, 
'itig  that  the  contracts  bind  the  District  of  Columbia. 

hearing  of  the  demurrer  was  certified  to  the  court  iu 
'I'al  term  in  the  first  instance. 

^orge  W.  Paschal  for  plaintiff: 

^e  contracts,  though  made  by  the  board  of  health,  are 
^  the  less  the  contracts  of  the  District  of  Columbia. 
^e  things  contracted  to  be  done  were  within  the  power  of 
^ard  of  health,  and  they  were  n^essary  incidents  to  the 
^r  of  every  municipal  corporation ;  and  as  the  charter 
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nowhere  provides  how  contracts  of  the  District  shall  be  < 
emnized,  they  could  be  appropriately  made  by  either  of 
boards  created  by  the  charter. 

Edwin  L.  Stanton  for  defendant : 

Ist.  The  contracts  do  not  purport  to  be  made  by  or  in 
half  of  the  municipality  known  as  the  District  of  Columl 
They  are  made  by  and  in  behalf  tif  the  board  of  health.  C 
question  arises,  then,  whether  a  contract  of  that  board  ii 
be  considered  in  law  as  a  contract  of  the  District  of  Coli 
bia.  If  it  has  that  effect,  it  must  'be  by  operation  of  s( 
law.  Plaintiff  does  not  contend  that  there  is  any  other 
actment  having  that  effectexcept  the  act  of  Congress  appro 
February  21, 1871,  entitled  "An  act  to  provide  agovernm 
for  the  District  of  Columbia."    16  Stats.,  419. 

2d.  The  solution  of  the  question  in  the  case  is,  therefi 
to  be  obtained  from  the  act  of  Congress  just  cited,  and 
pecially  from  section  26  of  that  enactment.  This  section  [ 
vides  "  that  there  shall  be  appointed  by  the  President, 
and  with  the  advice  and  consent  of  the  Senate,  a  board 
health  for  said  District,"  &c.,  and  prescribes  the  duties 
this  board. 

In  Barnes  vs.  The  District  of  Columbia^  1  Otto,  p.  540, 
Supreme  Court  of  the  United  States  has  construed  sect 
37  of  the  same  act,  the  provisions  of  which  concern  the  bo 
of  public  works.  Under  the  act  of  February  21,  1871, 
board  of  health  sustains  the  same  relation  to  the  munieipa 
called  the  District  of  Columbia  as  that  which  the  Supn 
Court  has  adjudged  to  be  the  relation  of  the  board  of  pu 
works.  It  is  "  a  portion  of  the  municipal  corporation  "  ca 
the  District  of  Columbia,  and  Congress,  in  prescribing 
duties  and  powers  of  the  board  of  health,  has  simply  ] 
scribed  the  agents  through  which  the  municipality  s! 
attend  to  a  certain  kind  of  municipal  business.  By  sectic 
of  the  above-mentioned  act,  power  to  contract  and  be  < 
tracted  with  is  given,  not  to  any  particular  oflBcer  or  boj 
but  to  the  municipality. 

The  board  of  health  could  not,  without  authority  of  I 
exercise  powers  which  Congress  conferred,  not  on  that  bot 
but  on  the  District  of  Columbia,  and  the  control  of  wh 
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belonged  to  the  legislature.  The  act  of  February  21, 1871, 
by  section  15,  euacts  tb.'^t  ^*the  legislative  assembly  shall 
never  •  •  •  authorize  the  payment  of  any  claim,  or  part 
thereof,  hereafter  created  against  the  District  under  any  con- 
tractor agreement  made  without  express  authority  of  laic^  and 
(Ul  such  unauthorized  agreements  or  contracts  sJuill  be  null  and 
Wi'tf."  Accordingly,  the  contract  sued  upon,  being  without 
<^re6s  authority  of  law,  was  null  and  void. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the 
<X)art: 

Defendant  demurred  to  the  declaration,  and  insists  that 

^^  District  is  not  bound  on  such  a  pretended  contract  as 

ttat  sned  upon. 

^e  have  come  to%the  conclusion  that,  upon  the  authority 
^d  statutes  cited  by  counsel  for  defendant,  the  board  of 
*^th  could  not  bind  the  District  upon  such  a  transaction. 

The  demurrer  is  therefore  sustained. 
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UNITED  STATES  VS.  BERNARD  MAY. 
Cbdiinal  Docket.— No.  10730. 

I.  If  the  jatlp;e  who  tries  an  indictment,  npon  which  a  Yerdiet  of  gnilty  i 

fonnd,  fails  to  pronounce  sentence  dnring  the  term  of  the  eonrt  a 
which  the  'verdict  was  found,  by  accident,  mistake,  or  deaij^n,  he  ma 
do  so  at  any  subsequent  term,  and  so  may  any  other  jud||;e  holdi 
the  same  court. 

II.  The  late  legislative  assembly  of  the  District  of  Columbia  had  anthoi 

ity  to  pass  the  act  January  19,  IS72,  entitled  *'An  act  for  the  prev 
tion  and  punishment  of  abortion,''  and  the  same  never  having 
repealed  or  modiAod  by  Congress,  the  prisoner  was   properly  sei 
tenced  under  its  provisions  to  imprisonment  and  labor  in  the  pei^  :S 
tentiary  at  Albany. 

The  case  is  stated  in  the  opiaion  of  tbe  court. 

n.  n,  WeUs^  district  attorney,  for  the  United  State& 

B,  A,  LocLwood  for  defendant. 

Mr.  Justice  Oliii  delivered  the  opinion  of  tbe  court: 

* 

At  the  June  term,  1875,  of  this  court  for  the  trial  of  crimin.  ^^1 
offense^}  Bernard  May  was  indicted  by  a  grand  jury  of  tkv  ^  e 
District  for  causing  the  death  of  an  infant  child  with  whi 
Tillie  Donaldson  was  then  pregnant,  or,  in  other  words,  J 
ciiusing  an  abortion,  resulting  in  the  death  of  the  child. 

The  indictment  sufficiently  charges  the  offense,  but 
dudes  by  saying  the  act  was  done  against  the  i>eace  and  Gk^ 
ernment  of  the  United  States. 

After  the  defendant's  fifteen  pleas  ip  abatement  were  (1 1 
posed  of  adversely  to  him,  he  was  tried  on  the  plea  of  tM^^^ 
guilty,  and  lound  guilty  by  the  verdict  of  the  jury  Novemt>^^^'' 
0,  1875. 

A  motion  was  then  made  for  a  new  trial  upon  gvontx^ts 
stated  in  the  moving  papers.    This  motion  was  overruled  t^J 
the  presiding  justice,  and  from  that  decision  an  appeal  w^^ 
taken  to  this  court  in  banc,  under  the  provisions  of  the  statat^/ 
and,  with  the  assent  of  the  defendant,  the  execution  of  tb^ 
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^ntence  was  postponed  for  the  time  limited  in  the  statute, 
^he  defendant  having  failed  to  obtain  the  relief  sought  from 
the  court  in  banc,  the  case  was  sent  back  before  the  court  for 
the  trial  of  crimes.  Whereupon  that  court,  June  8, 1876,  im- 
posed upon  the  defendant  a  sentence  of  three  years  in  the 
Albany  penitentiary;  and  the  cause  is  again  before  us  on 
certain  alleged  errors  and  irregularities,  the  most  important 
of  which  we  will  notice. 

1st.  It  is  argued  that,  the  sentence  of  the  coprt  not  being 
pronounced  at  the  same  term  at  which  the  verdict  was  found 
^y  the  jury,  no  sentence  could  be  passed  upon  the  defendant 
^t  any  subsequent  term  of  the  court. 

I  believe  we  are  all  agreed  that  this  proposition  is  unten- 
able. Especially  is  this  so  when  the  delay  in  passing  sentence 
^8  at  the  special  instance  and  request  of  the  defendant,  which 
appears  to  be  true  in  this  case. 

further,  we  are  of  the  opinion  that  the  judge  who  tries  a 
^^use,  and  a  verdict  is  found  by  the  jury,  if  the  judge,  by 
^^^^iclent,  mistake,  or  design,  should  fail  to  pass  sentence 
^<^i:iiig  the  term  of  the  court  at  which  the  verdict  was  found, 
.  ^  <i^ay  do  so  at  a  subsequent  term,  and  so  may  any  other 
J^^^e  holding  the  same  court.  Weaver  vs.  The  People^  de- 
^i^^fl  by  the  supreme  court  of  Michigan,  reported  in  the  Am. 
Beg.,  Sept.,  1876,  p.  531. 

It  is  argued  that  the  offense  for  which  the  defendant 

indicted  is  simply  a  misdemeanor  at  common  law.    And, 

understand  the  argument,  although  he  might  be  sen* 

^^Oed  to  three  or  four  years'  confinement  in  the  jail  of  this 

^^%rict,  it  was  erroneous  in  the  court  to  sentence  him  to  im- 

^^^^nment  and  labor  in  the  Albany  penitentiary. 

,     ^l^liis  position,  I  think,  also  erroneous.    There  is  no  doubt 

^^^    that  at  common  law  it  was  an  indictable  offense  to 

^^^*roy,  OP  aid  in  destroying,  an  infant  "en  ventre  sa  mere.^ 

-^^    have  found  no  statute  of  Maryland  in  force  in  this  Dis* 

^^^^  nor  any  act  of  Congress,  limiting  the  term  of  imprison- 

^i^t  to  the  period  of  one  year  or  under  for  a  misdemeanor 

^  ^  ^his  kind.    Undoubtedly  for  an  offense  of  this  kind  the 

^^^''^ioner,  by  the  rules*  of  the  common  law,  might  have  been 

^^^tenced  to  jail  for  a  period  of  three  years  or  more,  and  been 

**t^«^  in  any  amount  in  the  discretion  of  the  court.    As  I 
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understand  the  argument  in  this  case,  the  alleged  error  of  t' 
justice  who  passed  the  sentence  is  not  that  be  sentenced  t 
prisoner  to  confinement  for  a  longer  period  than  the  law 
lowed,  but  that  he  sentenced  him  to  the  Albany  penitentia.' 
instead  of  the  jail  of  this  District.  The  answer  to  this  pc 
tion  may  be  found  in  section  5546  of  the  Revised  Statutes 
the  United  States,  in  pursuance  of  which  the  Attorney-Gr 
eral  has  designated  the  Albany  penitentiary  as  a  suitable  , 
for  the  confiuement  of  prisoners. 

The  prisoner  in  this  case  was  undoubtedly  convicted  c 
sentenced  under  and  in  pursuance  of  an  act  of  the  assenci 
of  this  District,  passed  January  10,  1872,  entitled  ''An  . 
for  the  prevention  and  punishment  of  abortion.^  And  t 
offense  of  which  the  defendant  was  found  guilty  was  pc 
ishable  ''by  penitentiary  imprisonment  for  not  less  tb; 
three  nor  more  than  six  years,"  and  be  fined  not  exceedii 
'  $500.  But  it  is  argued  t;hat  the  legislative  assembly  of  th 
District  had  no  power  to  pass  the  act  of  January  19,  befo: 
referred  to.  And  this  by  reason  of  section  2  of  the  organ 
act  creating  the  District  government,  page  2,  Ke vised  Sta 
utes  of  the  District,  which  provides  as  follows  : 

•'The  District  is  created  a  government  by  the  name  of  tl 
District  of  Columbia,  by  which  name  it  is  constituted  a  bod 
corporate  for  municipal  purposes,  and  may  contract  and  t 
contracted  with,sueand  be  sued,  plead  and  beimpleaded,  ha^ 
a  seal,  and  exercise  all  other  powers  of  a  municipal  corpor 
tion,  not  inconsistent  with  the  Constitution  and  laws  of  tl 
United  States  and  the  provisions  of  this  title." 

What  were  the  precise  limits  of  legislative  power  grante 
or  intended  to  be  granted,  by  section  2,  we  think  unnecc 
sary  to  iuqnire,  because  the  power  granted  is  defined  wi 
great  precision.    Section  40  of  the  same  act  provides : 

"The  legislative  power  of  the  District  shall  extend  to  i 
rightful  subjects  off  legislation  within  the  District,  consiste 
with  the  Constitution  of  the  United  States  and  the  provisioi 
of  this  title,  subject  to  all  the  restrictions  and  limitations  ii 
posed  upon  States  by  the  tenth  section  of  the  .first  article 
the  Constitution  of  the  United  States.'' 

Section  50  of  the  act  provides  that  all  acts  of  the  legia 
tive  assembly  shall  be  subject  to  repeal  or  modification  i 
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Oongress.  And  then  sections  51-58  contain  various  restric 
tions  limiting  the  power  of  this  legislative  assembly.  It 
Tiooe  of  thebe  restrictions  is  the  assembly  prohibited  front 
po4S6iDg  the  law  in  question  or  any  similar  law. 

This  law  of  the  legislative  assembly  has  never  been  repealeo 
or  modified  by  an  aot  of  Congress.    It  will  therefore  be  seen 
that  the  legislative  assembly  might  rightfully  pass  any  law, 
subject  only  to  the  express  limitations  of  the  act  creating  it. 
^6  think,  therefore,  the  warden  of  the  jail  should  be  di- 
rected to  transport  the  prisoner  to  the  Albany  penitentiary, 
to  serve  out  the  period  of  his  sentence  for  three  years,  com- 
mencing on  the  8th  day  of  June,  1876. 

A  diAsenting  opinion  was  filed  by  Mr.  Justice  Humphreys. 
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MART  PBtfiES  vis.  THOSiAS  S.  ^HTB'B.  AtTD         _ 
THEE  B.  SMOOT;  SURVIVING  TA0i^B8  Ot*  1^  :e 
FIRM  OP  SUTfiR,  LEA  &  C6.,  AlfD  ^V^LtlAM 
MIX,  TRUSTBiB. 


■  ■   I 


.'!•■'  :-.  ■•:  ■■■' 


In  E<5x;ity.— No.  *4OTa 

The  sixth  section  of  ohapter23  olf  the  act  of  the  Marytaod' aadeinl^l j, 
passed  A.  D.  1715,  which  ptosoribet  th^  limitatioo' '(^Filetldfn  tipoo 
bonds,  coolracts,  and  other  speeialtieey  d06|  ;aot  apply  to  Miita  la  eluui- 
eery,  or  to  mortgages,  tmstrdeeds,  or  qtfaer  e<|iiitablf»]iaiia  on.  ntd  e«- 
tate,  which  can  only  bo  barred  when  th^  are  pf  itwe^tyyean 
standing. 

■ '         •  ■  .  ■  . 

The  case  is  stated  in  the  opinion  of  the  coart. 
Z.  0,  Mine  and  S.  T.  Thomas  for  complainaut^. 

WUliam  F.  Mattingly  for  defendaat : 

In  Maryland,  a  claim  under  a  mortgage  or  deed  of  tm^^ 
was  never  held  to  be  within  the  provisions  of  this  statat^  ' 
bat  as  it  was  a  trast,  involving  the  title  to  real  estate^  it  w^^ 
only  held  to  be  presumably  barred  after  twenty  years,  i  ^ 
analog  to  the  common-law  limitation  barring  the  rig^t  C^^ 
entry.    1  Bland,  281,  Lingan  vs.  Henderson;  5  GiU^  44£^' 
Crawford  vs.  Severson;  2  Md.  Ch.,  210,  Bagd  vs.  Harris  J 
6  Md.,  201,  Slump  vs.  Harris;  10  Wheat!,  168,  Elm»nderfv0^ 
Taylor;  9  Pet.,  70,  Coulson  vs.  Walton  ;  10  Pet,  200,  Boom^ 
vs.  Chiles;  7  Paige, 465, ^^yer  vs.  iVtryn;  9  Wheat«^497,JZiyA^^ 
vs.  Edwards ;  Story's  Eq.,  1028a  et  seq.j  1520,  1520(0.)    I^ 
Pet.,  32  Bank  of  the  Metropolis  vs.  OuttschKckf  in  error  firoPK^ 
the  circuit  court.  District  of  Columbia.    This  case  decide^ 
that  where  the  note  secured  by  the  deed  of  truat  is  in  judg- 
ment and  the  judgment  is  barred  by  limitations,  yet  the  rem- 
edy under  the  deed  of  trust  remains,  and  the  trustee  has  the 
legal  right  to  sell. 

Mr.  Justice  MacArthue  delivered   the  opinion  of  the 
court : 

The  complainant,  Mary  Peters,  joined  with  hex  husband, 
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H.  Peters,  in  a  deed  of  trust  upon  lot  13,  in  square  733,  to 
;ure  the  payment  of  a  note  of  the  said  J.  H.  Peters  for  the 
n  of  $l,00!0,  4ated  November  8,  1855,  at  six  months,  to 
^  firm ,  ojt .  Sateri  Lea'  &  Ca,  at  that ,  time  baukers  and 
>ke]rs  in  t^e  city  of  Washington.  They  executed  and  de- 
ered  the  deed  to  the  defendant,  William  A.  Mix,  as 
istee,  and  agreed  therein  that,  npon  defkult  being  made  in 
a  pigment  of  the  note,  the  trustee  might  sell  the  land  at 
blic  auction,  and  apply  the  proceeds  to  the  payment  of  the 
lebtedness.  It  is  admitted  that  J.  H.  Peters  died  August 
1862 ;  and  the  complainant  avers  that  the  said  note  and 
I  interests  and  costs  which  had  accrued  thereon  were  fdlly 
id  and  discharged  by  her  said  husband  in  his  life-time. 
^6  trustee  has  caused  the  property  to  be  advertised  for 
^e,  and  the  bill  is  filed  to  procure  an  iDjuDction  restrain- 
I  such  sale. 

I^he  trustee  admits  tbat  he  has  advertised  the  property  for 
B  at  the  request  of  Luther  K.  Smoot,  the  owner  of  the 
^,  and  both  Smoot  and  the  trustee  deny  that  the  indebt- 
^Q8s  was  folly  paid  by  the  said  Peters  in  his  life-time;  and 
ile  they  admit  a  partial  payment,  they  claim  a  balance 
1  due  of  (783.01. 

%e  court  below  enjoined  the  defendants  from  enforcing 
%aid  trust-deed  beeause  it  was  of  more  than  twelve  years, 
^4ingi  and  was  therefore  barred  by  chapter  23,  section  6, 
the^bct  of  Maryland  assembly,  passed  A.  D.  1715.  The 
tion  referred  to  reads  as  follows : 

^  4.  And  be  it  further  enacted^  That  no  bill,  bond,  judgment, 
^^^izaace,  statute  ^merchant  or  of  the  staple,  or  other 
^cialty  whatsoever,  except  such  as  shall  be  taken  in  the 
>^e  or  for  the  use  of  our  sovereign  lord  the  king,  his 
^  and  successors,  shall  be  good  and  pleadable  or  admitted  ' 
^^Hdenee  against  any  person  or  persons  of  this  province 
^  the  principal  debtor  and  creditor  have  both  been  dead 
Qlve  years,  or  the  debt  or  thing  in  action  is  above  twelve  years'* 
^nding^  saving  to  all  persons  that  shall  be  under  the  afore- 
BntionedimpedimontsofiDfancy,  coverture,  insanity  of  mind, 
^prisonment,  or  being  beyond  the  sea,  the  full  benefit  of  all 
ich  bills,  bonds,  judgments,  recognizances,  statute  mer- 
»ant  or  of  the  staple,  or  other  specialties,  for  the  space  of 
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five  years  afcer  such  impediments  removed,  anything  in  th 
act  before  mentioned  to  the  contrary  notwithstanding." 

We  are  informed  on  the  argument  that  the  jostice  w 
heard  the  case  in  special  term  decided  it  in  favor  of  the 
plainant  hpon  the  sole  ground  tJbat,  as  the  trust-deed  w 
above  twelve  years'  standing,  any  action  in  or  out  of  coc«.K-t 
to  enforce  it  was  barred  by  the  limitation  of  this  stata 
This  position  we  are  all  satisfied  is  not  sustained  by  the 
thorities.    The  question  here  j)res^nted  has  been  often  dLi^. 
cussed  and  decided  by  the  courts  in  Maryland,  and  they  ha,\rc 
uniformly  held  that  the  statute  does  not  apply  to  suitA  in 
chancery  for  the  recovery  of  money  secured  by  a  mortgage  or 
equitable  lien  on  real  estate,  or  to  mortgages  in  any  way  or 
of  any  description.     Lingan  vs.  Henderson^  1  Bland,  28  L; 
Stump  vs.  Senryj  6  Md.,  209  ;  Crawford  vs.  SeveraoHj  o  Gill, 
443.     This  construction  seems  to  derive  confirmation  frain 
the  title  of  the  act  being  only  for  avoiding  suits  at  law.  Almost 
all  the  cases  in  the  Euglish  books  decide  that  the  owner  of  aii 
equitable  estate  will  not  be  barred  for  twenty  years,  and  that 
courts  of  equity  will  not  presume  the  payment  of  an  iodebC- 
edness  secured  by  a  mortgage  for  at   least  that  period. 
They  proceed  upon  the  analogy  to  the  statute  of  limitations, 
which  would  bar  an  action  of  ejectment  under  the  same  cir- 
cumstances.   The  lien  affects  the  title  to  land,  and  is  there- 
fore of  the  same  importance  and  consideration  as  other  deeds, 
and  they  grant  relief  in  equity  for  the  same  length  of  time 
that  a  right  of  entry  is  preserved.    The  Supreme  Court 
of  the  United  States  in  Elmindorf  vs.  Taylor^  10  Wheat.,  157, 
has  announced  the  same  principle,  and  Chief- Justice  Marshall 
delivered  the  opinion  in  the  case,  and,  after  reviewing  the 
English  cases,  comes  to  the  conclusion  that  an  equitable  claim 
to  land  is  not  barred  in  equity  until  the  same  length  of  time 
has  expired  that  would  cut  off  a  right  of  entry. 

The  decisions  are  mostly  made  in  cases  of  bills  to  fore- 
close or  redeem  mortgages,  or  where  it  has  been  sought  to 
impeach  titles  on  the  ground  of  fraud,  or  in  cases  to  enforce 
the  payment  of  money  secured  by  a  vendor's  lien  ;  and  it  has 
most  always  been  held  in  such  cases  that  the  presumption  of 
satisfaction  will  not  arise  in  a  court  of  equity  until  after  the 
lapse  of  twenty  years.    The  courts  in  Maryland  have  uneqaivO' 
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>ressed  the  same  doctrine.  They  recogaize  the  lapse 
9  years  as  an  absolute  bar  to  an  action  at  law ;  but 
;  courts  of  equit}'  are  not  bound  by  it  in  cases  of 
B  liens  on  real  estate,  and  that  they  will  afford  relief 
sase  at  any  time  within  which  an  ejectment  might  be 
d.  This  also  appears  to  have  been  the  view  of  the 
Msted  upon  in  the  District  of  Oolnmbia,  for  we  derive 
lie  and  its  interpretations  from  Maryland.  Probably 
les  and  many  purchases  of  real  estate  have  been  made 
is  basis  and  no  other,  until  it  has  become  a  rule  of 
r,  and  an  ad  verse  decision  now  would  endanger  interests 
;ht  not  to  be  disturbed.  Although  the  opinion  of  the 
>t  sufficient  to  settle  the  law,  yet  when  we  find  this 
mding  accepted  and  acted  upon  from  a  time  so  remote 
beyond  the  memory  of  the  oldest  practitioners,  the 
IT  be  disposed  to  the  same  opinion,  especially  when 
veil  sustained  by  the  authorities  of  the  State  where 
has  been  long  expounded  in  the  same  way.  If  a 
is  desirable,  it  ought  to  proceed  from  the  legislature, 
would  only  relate  to  future  transactions,  without  af 
rights  already  acquired.  What  was  said  in  the  opin- 
lis  eonrt  in  the  case  of  Pendleton  vs.  Parker^  in  regard 
peration  of  this  statute,  so  far  as  trust-deeds  are  con- 
is,  upon  more  deliberate  examination,  reconsidered 
rraled,  and  for  the  reasons  already  assigned  the  de- 
bhk  ease  must  be  reversed,  and  the  cause  remainded 
peeial  term  to  be  heard  on  its  merits. 
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the  said  William  F.  Holtzman  and  one  Thomas  J.  Bicksler, 
^ho  was  in  said  writ  named  as  a  defendant  jointly  with  said 
Holtzman,  to  take  the  following-described  goods  and  chattels, 
to  wit^  one  walp«t;  phamber-set,  eonsistiag  of  one  bedstead, 
t>Qe  bareau,  and  one  washstand*  And  plaintiff  says  that  the 
^*icl  W.  W.  Kirby,  acting  by  virtue  of  the  said  writ,  did 
^'^i^eand  take  from  -  the  siaid  Biokstor  the  said  goods  and 
^^t;tel8|  the,  same  being  lawfully  in  the  possession  of  the 
^^d  Bici;;ster^  who,  being  a  duly-appointed  constable,  had 
and  levied  npon  the  said  goods  by  virtue  of  a  writ  of 
sQtion  isstod  by  Samuel  O.  Mills,  Justice,  &c,  upon  a  cer- 
jadgmeni  tberetafiNre  had  before  him  in  favor  of  William 
^*  fioltsman  agairat  one  Olive  M.  Hechtman,  for  the  sum  of 
'^O,^,  debt  and  costs;  that  said  goods  were  more  than  snfd- 
^lietit  in  value  to  have  aatisfled  said  Judgment,  to  wit,  of  the 
^^tiieof$126. 

^bat  Slirby,  after  taking  the  goods,  delivered  them  to  said 
^^lin  F.  Hechtman  at  the  command  of  said  Eobinson,  and 
^^ifl  Hechtman  made  away  with  said  goods,  whereby  said 
<Jti.^giiiQQ^  was  wholly  lost. 

That  the  defendant  Bobinson  had  no  authority  in  law  to 
%sue  said  writ. 

To  this  declaration  the  defendants  filed  a  demurrer  and 
Assigned  as  cause  therefor — 

1st*  That  a  justice  of  the  ][)eace  in  the  District  of  Columbia 
^8  not  liable  to  an  action  for  damages  by  the  defendant  in  a 
^^eplevin  suit  ftnr  issuing  the  writ  prior  to  the  14th  day  of  June, 
^.  D.  1875,  and  subsequent  to  the  16th  day  of  August,  1871, 
^when  the  goods  replevied  do  not  exceed  $100  in  value. 

2d*  The  sureties  on  the  official  bond  of  a  justice  of  the 
f)eace  are  not  liable  for  the  acts  of  said  justice  in  a  case  where 
4ie  has  no  jurisdiction. 

Upon  the  hearing,  the  demurrer  was  sustained,  and  the 
-suit  was  dismissed,  and  upon  the  judgment  entered  dismiss- 
ing the  suit  an  appeal  was  taken  to  this  court. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

The  act  requiring  justices  of  the  peace  to  give  a  bond  with 
eareties  was  passed  by  the  late  legislative  nssedibly  for  this 
District    The  conditions  of  the  bond  are  set  out  in  the  com- 
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plaint.  The  coaditions  are  these :  Firsts  that  said  BobiDSon 
shall  well  and  faithfally  perforin  the  duties  of  the  offloe  of  a 
justice  of  the  peace;  and,  second,  chat  the  said  justice  ahall 
pay  over  all  moneys  which  shall  come  to  his  hands  by  virtoe 
of  said  office. 

It  is  the  first  condition  of  the  bond  upon  which  the  plaiintiff 
relies  to  maintain  this  action,  and  the  case .  presents  the 
question  as  to  the  meaning  of  the  first  condition  of  the  bond 
as  affecting  Bobinson's  sureties.  If  that  condition  means 
anything,  I  think  it  means  this  and  this  only,  that  Bobioson 
should  discharge  the  duties  of  the  office  of  justice  of  the 
peace  to  the  best  of  his  ability. 

In  the  assignment  of  the  breach  of  this  bond  it  is  not 
averred  that  the  justice  knowingly,  willfully,  or  wrongfally 
omitted  to  do  what  ought  to  have  been  done,  or  that  in  doing 
what  he  did  by  way  of  issuing  process,  he  knowingly,  will- 
fully, or  corruptly  instituted  the  proceedings  to  the  injury  of 
the  complainant.  Any  other  construction  of  the  condition 
of  this  bond  than  we  have  before  indicated  as  its  true  mean- 
ing would  require  us  to  hold  that,  if  a  justice  of  the  peace 
gave  an  erroneous  judgment  upon  the  facts  proven  before 
him  to  the  damage  of  some  suitor,  the  latter,  instead  of 
applying  to  the  proper  tribunal  to  correct  the  error,  may 
bring  an  action  against  the  justice  and  his  sureties  to  recover 
damages  to  the  extent  he  can  prove  himself  to  be  injured. 
This,  to  say  the  least  of  it,  would  be  a  very  extraordinary 
way  of  reviewing  the  errors  of  inferior  tribunals.  The  law 
has  provided  various  and  multiplied  remedies  for  correcting 
any  or  all  errors  which  may  be  committed  by  magistrates  of 
limited  or  inferior  jurisdiction. 

We  are  well  aware  that  a  rule  of  law,  as  well  settled  as  a 
rule  of  law  can  be  by  judicial  decisions,  is  that  a  justice  of 
the  peace  who  issues  process  without  having  jurisdiction  of 
the  person  of  the  defendant,  or  without  having  jurisdiction 
of  the  subject-matter  of  the  controversy,  may  be  sued  in 
trespass,  if  such  process  was  an  injury  to  persons  or  proiv 
erty.     In  a  leading  case  upon  this  subject,  reported   in 
19  Johns.,  39,  Bigelmo  vs.   Stearns,  the  law  laid  down  by 
Chief-Justice  Spencer  is  correct.    In  that  case  it  was  held 
that,  "if  a  court  of  limited  jurisdiction  issues  process  which 
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is  illegal,  or  if  a  court,  whether  its  jurisdictioa  be  limited  or 
noCy  holds  oognisanoe  of  a  caase  without  having  gained 
jai*iisdictiou  of  the  person  of  the  defendant  b^*  having  him 
t>e£ore  the  court  in  the  manner  required  by  law,  the  proceed- 
io^s  are  void." 

^^nd,  in  the  case  of  a  limited  and  special  jurisdiction,  the 
Tix^^gistrate  attempting  to  enforce  a  proceeding  foanded  on 
SLjcky  judgmentt  s^itence,  or  conviction  in  such  case  is  a 
tiTieispasser. 

OChe  rule  as  to  the  liability  of  inferior  magistrates  is  well 

s&t:£tt»d  by  Chief-Justice  Savage  in  the  case  of  Atkins  vs. 

^^r^zcer^  wherein  he  says,  in  a  case  where  a  justice  of  the  ]:>eace 

bas  no  jurisdiction  whatever  and  undertakes  to  act,  his  acts 

**«■«  corotH  wm  judice  and  void  equally  as  if  he  were  not  a 

•^•^^^ioe.    If  he  has  jurisdiction,  but  errs  in  exercising  it,  then 

^*^^  »'C5t8  are  not  void,  but  voidable  only;  in  the  former  case 

*^®  ^^    l^rsonally  liable,  in  the  latter  he  is  not 
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WILLIAM  H.  BURR  vs.  JOHN  G,  MEYEBa 

In  Equity.— No.  4063. 

L  The  well-known  rale  in  equity  requires  that  oomplMUAat  tluUl 
come  the  denial  of  the  defendant  responsive  to  the  bill  by  the  teetimon 
of  witnesses  to  the  fact  or  by  a  witness  and  strong  oorroboratlDg  ci 
enmstanees. 

il.  Conrts  will  be  cautions  in  permitting  the  terms  of  written  iusi 
ments  to  be  varied  by  parol  testimony,  and  if  a  doabt  exists,  th< 
will  retom  to  the  writing  of  the  parties,  and  will  be  guided  by  it 
to  the  oontraot  and  its  meaning. 

STATEMENT  OF  THE  CASE. 

In  the  moQth  of  July,  1871,  the  compTaihant  pore 
hoase  No.  II  Grant  Place,  in  the  city  of  Washiogton,  fix^ 
the  defendant,  for  $11,000.  The  deed  and  the  possession  wes 
not  to  be  delivered  until  November  following.  The  hoa 
not  being  qnite  finished,  the  cost  of  finishing  the  same  a 
of  paying  off  incumbrances  upon  the  premises,  amountio 
to  several  thonsand  dollars,  was  assumed  by  the  complainan 
and  was  to  be  deducted  fh)m  the  purchase-money,  and  a  se 
tlement  was  to  be  made  when  the  deed  wais  delivered.  Tb 
deed  was  given  November  7,  1871,  and  in  February,  1872, 
small  balance  of  the  account  was  due  the  defendant  wbe 
a  further  incumbrance  upon  the  premises  was  discovered 
amounting  to  $6,000,  in  favor  of  a  certain  copartnership 
named  Mohun  &  Sons.  Negotiations  were  entered  upon  witti 
Mohun  &  Sons,  through  Bichard  Wallach,  with  a  view  of  sell- 
ing to  them  house  No  28  Grant  Place,  the  legal  title  to  which 
was  vested  in  Mrs.  Meyers,  wife  of  the  defendant,  for  the 
sum  of  $13,000,  and  the  newly-discovered  indebtedness  upon 
house  No.  II  was  to  go  as  part  payment  of  the  purchase- 
money,  and  that  incumbrance  was  to  be  released.  The 
Mohuns  finally  declined  to  take  the  property,  and  the  defend- 
ant, b^ng  willing  to  prevent  loss  to  the  complainant,  conveyed 
to  him  said  house  and^  lot  No.  28  upon  a  consideration,  afi» 
expressed  iu  the  deed,  of  $12,000,  the  deed  being  upon  its 
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face  absolute  in  fee-simple.    Barr  agreed  to  pay  Mrs.  Meyers 
9lf5O0j  also  to  pay  off  the  incambrance  on  house  No.  11, 
Rnd  to  pay  off  a  building-association  lien  upon  house  No.  28, 
and  the  co^t  otOQch  \irqrk  upon  the  latter  as  would  be  neces- 
^^^y  to  comjpif^  tke  buildiDg,  which  at  that  time  was  in 
^ome  respects  unfimabed.    An  iKSCoqat  was  to  be  stated,  in 
^^bich  defendant  was  to  be  credited  with  the  consideration 
^o  l>e  paid  fbr  th*  property,  and  the  payments  made  by  Burr 
^^^*^  to  be  charged  against  him.    Burr  went  on  and  com- 
P^efi&d  the  building  and  sold  the  same  to  one  John  Wheeler 
^or  %  11,000.    When  Burr  and  Meyers  entered  upon  a  settle- 
^^^^t;  of  their  accoiints,  a  dispute  arose  between  them  about 
^^  items,  which  need  not  be  further  mentioned,  except  as  to 
*^^    purchase  of  house  No.  28.    Meyers  was  to  occupy  this 
*^oii«^^  from  February  21  until  August  1,  and  for  this  was  to 
^J;*^^'^^  Burr  $500  on  account  of  the  purchase-money.    Meyers 
that  he  agreed  to  convey  the  house  No.  28  for  the  real 
^  ^ideration  of  $13,000,  but  that  the  amount  of  $  12,000  was 

_^^^ted  in  the  deed  in  order  to  avoid  the  expense  of  a  reve- 
stamp  for  a  greater  sum ;  and  he  claims  that  in  the  set- 
Lent  he  ought  to  be  credited  with  $12,500,  after  deducting 
$500  for  the  use  and  occupation  of  the  premises.    The 
plainant  claims  that  the  deed  to  him  of  house  No.  28, 
on  its  face  conveying  an  absolute  fee-simple  title,  was 
^X^ely  intended  as  a  trust,  and  that  the  value  thereof  was 
be  ascertained  by  a  sale  of  the  property  to  the  best  ad- 
^titage,  and  this  amount  was  to  constitute  the  true  consid- 
^^^Bltion  for  the  conveyance,  and  that  only  the  amoanc  of  such 
Urchase-money  was  to  be  accounted  for  in  a  settlement  be- 
"^een  him  and  Meyers.  Thetestimony  wascouflictingin  regard 
this  parol  agreement,  the  complainant  testifying  to  it  in 
^is  deposition  and  averring  it  in  his  bill,  and  the  defendant 
denying  it  both  in  his  answer  and  testimony.    There  are  other 
Sterns  of  evidence  giving  some  color  to  the  claims  of  both 
TK)mplainant  and  defendant.    The  auditor  allowed  Meyers 
912,500  for  house  No.  28,  and  reported  a  balance  due  com- 
plainant upon  the  whole  account  of  $78453.    Exceptions 
were  filed  by  complainant  to  the  auditor's  report,  but  the 
exceptions  were  overruled  and  the  report  ratified  and  con- 
firmed.   From  this  order  complainant  bas  brought  the  case 
here  by  an  appeal. 
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(7.  J7.  Amies  for  complaiuant : 

That  a  deed  absolute  on  its  face  was  intended  only  as  s 
curity  may  be  shown  by  parol  testimony.    See  Bahcoch  v 
Wyman,  19  How.,  289,  and  eases  there  cited. 

The  bill  in  this  case  alleges  that  the  conveyance  was  ma 
as  security  and  proceeds  to  specify  the  principal  sums  pal 
and  advanced  in  the  premises,  and  the  answer  does  not  de 
(hese  allegations. 

In  the  case  in  19  Howard,  the  bill  alleged  that  Babco 
bad  made  advances  of  money  for  Wyman,  and  agreed 
make  further  advances;  that  Wyman  "conveyed  the  esta- 
to  Babcock,  it  being  expressly  agreed  by  Babcock  that,  n 
withstanding  the  form  of  the  conveyance,  it  should  stand 
security  only  for  the  sums  due  to  him."    19  How.,  294. 

The  deed  was  in  form  an  absolute  conveyance,  and  t 
agreement  that  it  was  to  be  regarded  as  security  was  sho^^ 
by  parol  testimony.    In  the  essential  features  of  this  cas 
is  like  the  above  case  in  Howard.    In  that  case  tbe  Supre 
Court  cites  the  case  of  Russell  vs.  Southard^  12  How.,  1  ^ 
where  the  court  say  : 

"The  first  question  is,  whether  this  transaction  wa^        a 
mortgage  or  a  sale. 

"It  is  insisted,  on  behalf  of  the  defendants,  that  t:X^  is 
question  is  to  be  determined  by  inspection  of  the  writC^^fl 
papers  alone,  oral  evidence  not  being  admissible  to  concx*^* 
diet,  vary,  or  add  to  their  contents.  But  we  have  no  dou  IJ^ 
extraneous  evidence  is  admissible  to  inform  the  court  of  evoxv 
material  fact  known  to  the  parties  when  the  deed  and  meixi- 
orandum  were  executed.  This  is  clear,  both  upon  principle 
and  authority.  To  insist  on  what  was  really  a  mortgage  ^s 
a  sale,  is  in  equity  a  fraud,  which  cannot  be  successful'j' 
practiced  under  the  shelter  of  any  written  papers,  howerer 
precise  and  complete  they  may  appear  to  be.  In  Conway  vs.  fl  ,7^ 
Alexander  J  7  Cranch,  238,  Marshall,  C.  J.,  says :  *  Having  made 
these  observations  on  the  deed  itself,  the  court  will  proceed  I  ^"^ 
to  examine  those  intrinsic  circumstances,  which  are  to  deter-  I  .j^^ 
mine  whether  it  was  a  sale  or  mortgage ;'  and  in  Morris  vs. 
Nixon,  1  How.,  126,  it  is  stated:  *The  charge  against  Nixon  |  ^^j, 
IS,  substantially,  a  fraudulent  attempt  to  convert  that  into 
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an  ^ibsolate  sale  \vhicli  was  originally  meant  to  be  a  security 
for  a  loan.  It  is  in  this  view  of  the  case  that  the  evidence  is 
Admitted  to  ascertain  the  truth  of  the  transaction,  though 
the  deed  be  absolute  on  its  face.' " 

-^fter  citing  several  other  authorities,  the  court  further 

^^y  :  *4tis  admitted  that  the  authorities  on  the  question 

»re  us  are  conflicting  in  this  country  and  in  England,  but 

^bis  court  in  several  cases  has  decided  the  point,  a^id  it  is 

and  has  been  for  several  years  past  a  rule  of  decision,  we 

not  prepared  to  balance  the  State  authorities  with  the 

^  of  ascertaining  on  which  side  the  scale  preponderates." 

XUnder  these  authorities,  it  would  seem  beyond  doubt  that 

^^^ers  would  have  a  right  in  equity  to  redeem  the  property. 

^  a  court  of  equity  will,  for  the  grantee  as  well  as  for  the 

>iitor,  take  cognizance  of  such  cases,  ascertain  the  real  ob- 

^  and  intention  of  the  conveyance,  and  decree  accordingly. 

^  ^V^heat.,  491. 

f,  then,  the  conveyance  was  as  security,  so  much  only 

was  realized  on  the  sale  of  the  property  by  Burr,  viz, 

1,000,  should  have  been  credited  in  the  account.    By  such 

"^^Niitonly  could  the  security  contemplated  by  the  parties  be 

-^ted. 


anna  &  Johnston  for  defendant. 

Itfr.  Justice  Huhphbeys  delivered  the  opinion  of  the 
^^tirt: 

Complainant  is  the  grantee,  in  two  deeds  of  conveyance,  of 
■^^ouses  known  as  No8»  11  and  28  Grant  Place,  in  Washing- 
V>ir  City.    The  deeds  are  absolute  on  their  face,  and  express 
^  given  consideration.    The  whole  case  shows  a  complication 
^f  accounts  between  the  parties,  and  that  the  considera- 
tion of  the  deed  to  house  28  was  different  to  that  expressed 
therein.    After  the  sale  of  the  first  house  (No.  11}  to  complain- 
ant, it  was  found  that  it  was  encumbered  to  a  large  amount 
by  mortgages.    He  had  already  paid  the  purchase- money, 
except   a  few    hundred   dollars.     To    secure  complainant 
against  loss  on  account  of   the  incumbrances,  defendant 
conveyed  the  house  No.  28  to  him  by  deed  absolute.    Com- 
plainant now  comes  with  the  allegation  that  the  last  deed  to 
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hoQBe  28,  although  absolate  on  its  ^e,  wan  inteuded  by  th< 
parties  as  a  trast ;  that  complainaDt  was  to  sell  the  same 
and  if  it  failed  to  realise  the  amoont  paid  oat  by  huDy  th< 
defendant  was  to  sustain  the  loss  of  the  difference ;  and  h 
claims  a  large  amount  as  the  loss.  He  sold  house  28  fb 
$11,000.  The  consideration  in  the  deed  was  expressed  to  b 
$12,000.  Defendant  contends  that  the  true  consideration  wa 
$13,000.  Complainant  contends  that  defendant  is  indebted  t 
him  in  the  sum  of  three  or  four  thousand  doUarSi  on  accooo 
of  the  moneys  paid  out  by  him  in  the  purchase  of  lot  11,  ii 
discharging  the  incumbrances  and  liens  thereon,  and  th 
failure  of  house  28  to  yield  in  the  sale  thereof  sufficient  t< 
pay  his  advances.  Defendant  insists  that  complainant  bough 
house  28.  It  appearing  in  the  case,  as  made,  that  there  wen 
some  matters  proper  for  an  account  between  the  parties,  i 
was  referred  to  a  special  auditor  and  master  to  state  th 
account.  He  found  the  fact  to  be,  from  the  agreement  o 
both  parties,  that  the  consideration  was  different  from  that 
expressed  in  the  deed ;  that  the  amount  to  be  credited  to  th< 
defendant  on  account  of  house  28  was  $12,500.  The  auditoi 
and  master  treated  the  deed  as  an  absolute  conveyance,  an( 
the  chancellor  looked  upon  it  in  the  same  light  by  confirming 
the  report.  Complainant  seeks  relief  against  his  own  accept 
ance  of  a  conveyance  of  title,  and  he  must  show  vi  clear  erro; 
entitling  him  to  avoid  it.  He  asks  relief  from  the  effects  of  i 
written  instrument,  and  mustshow  some  undeniable  facts  eithe: 
positive  or  clearly  inferential,  before  he  can  vary  or  alter  th< 
written  instrument.  There  was  a  conflict  of  testimony.  Com 
plainant  alleges  and'defendant  denies.  The  well-known  mli 
requires  that  complainant  shall  overcome  the  denial  by  wit 
nesses  to  the  fact,  or  by  a  witness  and  strong  corroboratini 
circumstances.  The  master  and  auditor  found  the  facts  o 
circumstances  to  be  wanting  to  overthrow  defendant's  ac 
swer.  The  chancellor  followed  the  finding  of  the  master,  a 
he  was  bound  to  do,  unless  it  had  been  shown  that  theauditc 
was  clearly  or  inferentially  wrong,  and  we  are  bound  to  f(v 
low  the  finding  of  the  chancellor,  unless  his  error  can  k: 
pointed  out.  This  the  appellant  has  undertaken  to  do;  b'« 
we  think  that  he  has  not  succeeded  in  doing  so.  The  dee^ 
are  recognized  in  law  as  solemn  undertakings.    £ven  wbex 
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the  evridence  shows  that  an  account  should  be  had  between 
parti esy  the  written  memoranda  made  and  received  by  them 
will  "be  taken  as  the  basis  of  a  decree  or  judgment.    Gom< 
platnaht  would  not  be  willing  to  abandon  his  rights  under 
the  deed  to  honse  28,    Courts  must  be  cautious  in  undertak- 
ing to  permit  the  terms  of  written  instruments  to  be  varied 
by  parol  testimony.    Even  under  proper  circumstances  of 
allowing  parol  testimony,  if  a  doubt  still  exists,  they  will  rc: 
tam   to  the  writings  of  the  parties,  and  look  to  them  to  be 
thereby  galded. 
TtkB  decree  (wliich  speaks  for  itself)  is  therefore  affirmed. 
34  O 
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LEWIS  JOHNSON  &  CO.  vs.  DEXTEE,  NASH,  ET  A 

In  Equity.— No.  4404. 

A  cortificate  of  stock  in  an  incorporated  company  waa  deposited  w 
complainants  as  collateral  secarity  for  a  loan  of  money.    The  dofei 
ant  N.,  who  was  the  owner  of  the  certificate,  gave  it  to  D.,  the  of 
defendant,  for  the  pnrpose  of  borrowing  money  on  the seeoiity  thcwg^o:f. 
When  the  loan  fell  due,  it  was  discovered  that  the  power  of  attorsc^^^y 
by  which  alone  the  certificate  con  Id  bo  transferred  npon  the  book::^  of 
the  company  had  been  struck  out,  and  neither  of  the  defendants 
aware  of  it  until  informed  by  the  complaiuawts.    N.  refused  to 
cute  said  power  of  attorney;  and  the  indebtedness  remains  nnp«L&<l. 
Under  these  circumstances  the  court  made  a  decree  for  the  sale  o£  t: 
certificate  of  stock,  and  that  the  proceeds  thereof  be  applied  to  t 
payment  of  the  amount  due  upon  the  loan. 

The  case  is  stated  in  the  opinion  of  the  court. 
Eugene  Cartisi  for  complainants. 
John  E.  Norris  for  defendant  Nash. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  t 
court : 

Complainants  are  bankers,  doing  business  in  Washingto 
City.    Defendant  Dexter  wanted  to  borrow  money,  and  p 
posed  to  give  his  promissory  note,  with  a  certificate  of  stocl 
of  the  Great  Falls  Ice  Company  as  collateral  thereto.    Tb 
certificate  was  the  property  of  defendant  Nash,  and  Nas 
loaned  it  to  Dexter  for  the  express  purpose  of  raising  mone? 
upon  the  faith  of  its  security.    Nash  thereby  became  the 
curity,  so  far  as  the  paper-stock  was  concerned,  for  any  mooe 
advanced  upon  the  faith  thereof.    Complainants  did  discoaiBt 
the  note  of  Dexter,  gave  him  the  money  therefor,  and  tooK 
the  certificate  as  collateral  security.    Dexter's  note  fell  dae, 
and  he  failed  to  meet  it,  and  still  fails  to  pay  the  amoant 
thereof.    Nash  had  not  signed  an  indorsement  of  the  certtfi- 
cate,  and  none  of  the  parties  were  aware  of  the  fact  until  after      |  J^ 
the  maturity  of  the  note.    After  the  maturity  thereof  and 


^ 
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the   failure  to  pay  by  the  maker,  complainants  applied  to 

^a^sli  to  indorse  and  assign  said  certificate,  which  he  refused 

to  do.    The  amount  of  the  discounted  note  being  still  unpaid, 

complainants  exhibited  their  bill  for  a  sale  of  said  certificate. 

The  stipulation  of  facts  states  that  the  money  received  from 

complainants  was  applied  to  the  payment  of  a  debt  due  to 

V'an    Biswick  from   Dexter,  which    debt  was  secured  by 

another  certificate  of  stock  belonging  to  Nash.    This  fact  can 

ma.1v6  no  difiTerence  as  to  complainants'  rights,  except  that  it 

^^^y  show  that  Nash  was  profuse  in  his  lending  credit  to 

I>oxtcr,  and  that  moneylenders  would  let  out  their  funds  on 

tlie  faith  of  his  secarityship.    The  equity  branch  of  the  court 

^^or^eed  a  sale  of  the  said  certificate  of  stock,  and  Nash  ap* 

P^^^l^d  therefrom.    We  do  not  see  how  else  the  complainants 

^^ots Id  obtain  the  benefits  of  the  security,  unless  they  had  asked 

tb^   <;ourt  to  require  Nash  to  indorse  the  paper.    It  is  not  pre- 

^^«^c3ed  that  the  ceritficate  of  stock  was  not  handed  over  to 

^-*^^^ter  for  the  purpose  of  receiving  a  loan   on  the  faith 

■^^;«*eof.    There  was,  and  is,  no  other  branch  of  the  court  to 

^™  i<5b  resort  may  be  had  to  enforce  just  such  a  transaction 

^^^^the  equity  side.    Defendant  Nash  can  repossess  him- 

*^^^   of  the  certificate  by  the  payment  to  comi)lainant8  of 

^^     amount  due  them ;  but  he  cannot,  without  doing  so, 

•3t  from  the  custody  of  the  court  the  security.    It  is  a 

nliar  rule,  that  courts  of  equity  look  upon  that  as  being 

e  which  ought  to  have  been  done,  and  this  they  will  en- 

'^^  when  the  parties  will  not  voluntarily  do  so.    The  certiti- 

'^  was  passed  in  order  to  raise  money  upon  it.    The  duty 

iNash  was  to  indorse  it  in  such  a  way  that  the  holder  would 

•Ve  nothing  to  do  but  to  be  the  owner  of  it,  if  that  holder  ad- 

^^tjced  his  money  upon  the  faith  thereof.    When  the  parties 

^■^Und  the  mistake  which  had  been  made,  it  was  the  duty  of 

^cish  to  pat  his  indorsement  on  the  paper.    Complainants 

^ad  parted  with  their  money  on  the  faith  of  the  security, 

^hich  security  Nash  had  handed  out  for  the  very  specific 

purpose  of  raising  money  thereon.    As  we  have  said,  the 

equity  branch  of  the  court  is  the  only  one  that  can  force  that 

to  be  done  which  ought  to  be  done  and  which  the  parties  will 

oot  volnntorily  do^    The  certificates  of  stock — in  companies 

considered  permanent — ^have  become  so  common  a  security 
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upon  which  to  raise  money,  that  it  will  be  difflcalt  for  coart& 
not  to  include  them  in  the  category  of  commercial  paper. 
They  have  not  done  bo,  and  we  cannot  establish  the  rale,  for 
we  have  not  the  authority.  But  we  decided  in  the  case  of 
Talty  vs.  Freedman^s  Trust  Company  that  a  bona  fide  holder 
for  a  fair  valuable  consideration  could  not  be  thrown  into 
the  necessity  of  .watching  such  instruments  as  closely  as  he 
would  a  paper  that  had  long  been  settled  as  out  of  commer- 
cial rules.  1  MacA.,  522.  That  case  was  affirmed  recently 
by  the  court  of  last  resort,  though  it  may  not  have  been  for 
the  same  reasons  we  expressed.  The  chancellor  was  bound 
to  make  a  decree  appropriating  the  certificate  to  the  security 
it  was  put  forth  by  the  parties  for,  and  the  only  way  was  to 
order  a  sale  thereof,  and  the  proceeds  handed  over  to  com- 
plainants, as  they  did  not  pray  that  defendant  Nash  should 
be  required  to  assign. 
The  decree  is  therefore  affirmed. 
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aOBBRT  G.  CAMPBELL  vs.  THE  DISTBICT  OF   CO- 

LDMBLi. 

AT  Law.— No.  12593. 

^  Xcm  ao  action  of  a^ampsit  apon  the  common  coants  a  plea  puU  darrein 
€H>mtintuinoe  of  payment  is  a  waiver  of  the  prior  pleas,  and  the  only 
c^oeetion  ia  whether  the  plaintiff's  claim  has  been  paid  since  the  orig- 
i~iial  pleas  were  filed. 

^*  'A.  party  who  has  fnlly  performed  a  special  contract  may  recover  a 
Judgment  in  an  action  of  assumpsit  on  the  common  connts,  but  he  is 
•CHsstrioted  in  his  evidence  as  to  the  amount  of  his  claim  to  the  terms 
f  such  contract,  and  it  is  erroneous  in  such  case  to  make  allowances 
n  the  principle  of  a  qaantum  meruit,  unless  for  the  performance  of 
ork  or  for  materials  not  provided  for  in  the  contract. 

X>amagea  in  consequence  of  delsys  in  the  performance  of  the  contract, 
^Mused  by  the  neglect  of  the  defendant,  cannot  be  recovered  in  an 
^^ction  of  assumpsit  for  work  done  and  materials  furnished,  but  in  a 
^Sifferent  form  of  action. 

"Where  the  work  done  was  authorized  by  law,  and  has  been  accepted, 
^3sed,  and  controlled  by  the  District  of  Columbia  for  the  benefit  of 
^he  public,  the  contractor  will  be  permitted  to  recover  upon  his  con- 
^^u-act,  although  the  agents  of  the  District  neglected  their  duty  in  com- 
plying wi^  the  forms  prescribed  by  law  in  making  it. 

n  action  of  assumpsit,  where  pleas  in  bar  to  the  plaintiff's  claim  have 
V»een  interposed  by  defendant,  cannot  be  referred  to  auditors  under 
Maryland  act  of  November,  1785,  chap.  80,  sec.  12,  for  the  auditor  is  not 
authorized  to  decide  issues  under  such  pleas. 

Xn  case  of  a  reference  under  the  54th  rule  of  this  court,  which  is  taken 
<rom  said  Maryland  act,  the  report  of  the  auditor  must  stand,  unless 
tihe  party  dissatisfied  excepts  and  poiots  out  the  error,  and  the  trial 
"then  proceeds  upon  the  exceptions,  the  court  to  decide  all  questions 
^f  law  and  the  Jury  to  determiue  the  facts. — Humphreys,  J.] 

"^^be  case  sufficiently  appears  io  the  opinioD. 
^^hioeh  ToUen  for  plaintiff. 
^ViUiaift  Bimey  for  defendant. 

^^r.  Justice  Wylie  delivered  the  opinion  of  the  court : 

^I?hi8  is  an  action  of  assumpsit,  to  recover  from  the  District 
CJolumbia  the  value  of  plaintifiTs  labor  and  materials  fur- 
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it  must  be  admitted,  is  not  artificially  drawn,  and  is,  indeed, 
as  to  its  form,  if  not  its  substance,  defective  as  a  pleskpuis 
darrein  continuance^  bat  is  a  plea  that  fall  payment  had 
been  made  not  since  the  last  continaance,  but  since  the  filing 
of  the  former  pleas.    But  the  plaintiff  mad^no  objection  to 
it  on  either  of  these  grounds,  either  by  demurrer  or  motion 
^o  strike  it  from  the  record.    Nevertheless  it  may  be  inferred 
^rom  the  record  in  the  cause,  and  more  clearly  still  from  the 
condact  and  admissions  of  the  counsel  on  both  sides,  that  the 
trial,  so  far  as  it  went,  was  couducted  without  regard  to  the 
i^ature  of  the  issue  under  the  plea  oipuis  darrein  continuance^ 
bat  entirely  under  the  issues  on  the  former  pleas.    The  bill 
of  particulars  was  disputed  in  nearly  every  item,  and  the  ex- 
istence of  any  contract  binding  upon  the  defendant  abso- 
1  utely  denied.    After  the  court  had  thus  made  some  progress 
with  the  trial,  finding  that  in  this  way  the  controversy  in- 
'Solved  the  investigation  of  a  claim  consisting  of  a  large  num- 
l3er  of  disputed  items,  an  order  was  made  to  refer  the  cause 
^o  the  auditor  to  state  the  account  between  the  parlies,  and 
"^o  ascertain  what  items  are  not  included  in  the  contract  be- 
tween Davenport  et  al.  and  defendant,  and  to  file  all  the  evi- 
clence  taken  with  his  report. 

The  report  of  the  auditor  is  very  elaborate,  and  finds  a 
l>alance  due  from  the  defendant  to  the  plaintiff,  after  all 
^3redits  allowed,  of  810,101,  with  interest  from  December  1, 
3.875.    To  this  report  the  counsel  for  the  defendant  filed  seven- 
t^een  exceptions.    And  on  these  exceptions  the  court  below 
xeferred  the  cause  here  to  be  heard  in  the  first  instance.    It 
is  not  our  purpose  to  examine  these  several  exceptions  in 
their  order,  for  the  reasons  which  we  are  about  to  state.    We 
have  already  stated  that  the  declaration  consists  of  the  com- 
mon counts  in  assumpsit  for  work  and  labor  done,  with  a  bill 
of  particulars.    It  appears  from  the  evidence  taken  before  the 
auditor,  and  is  proved  by  the  testimony  of  the  plaintiff  him- 
self, the  contract  to  do  the  work  in  question  was  originally 
made  with  the  firm  of  O'Hare,  Himber  &  Co.,  and  that  it 
was  specific  and  in  writing.    O'Hare,  Himber  &  Co.  having 
refused  to  proceed  with  its  execution,  the  officer  who  was 
authorized  by  law  to  have  the  work  done  consented  that 
Campbell,  the  plaintiff,  might  be  substituted  as  contractor  in 
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their  place,  not,  however,  to  the  extent  of  discharging  them 
or  their  sureties  from  the  obligations  of  their  contract;  bnt 
the  work  was  to  be  done  by  the  plaintiff  acceding  to  the 
terms  of  that  contr^t,  and  to  be  paid  for  according  to  the 
terms.  Campbell's  contract  with  the  District,  if  any,  was 
therefore  a  special  contract,  and  the  plaintiff  was  bound  by 
its  terms.  It  is  quite  true  that  a  party  who  has  folly  per- 
formed work  and  supplied  materials  under  a  i^ieciid  contract, 
after  the  work  has  been  completed,  may  recover  a  jodginent 
in  an  action  of  assumpsit  on  the  cotnmon  counts  without  hav- 
ing  declared  upon  the  special  contract;  but  it  is  true  also, 
on  the  other  hand,  that  he  is  restricted  as  to  his  evidence  in 
such  case  to  the  terms  of  such  contract.  Jones  vs.  Dermott, 
2  Wall.,  1. 

In  the  present  instance,  it  seems  that  the  auditor  gave  to 
this  rule  no  attention  whatever,  but  made  his  allowances  ex- 
clusively on  the  principle  of  quantum  meruit.  What  differ- 
ence the  observance  of  the  rule  would  have  made  in  this  case 
w^  are  not  able  to  say,  but  believe  the  amount  would  have 
been  considerable.  The  auditor  allowed,  also,  about  $2,001) 
as  damages  in  consequence  of  delays  in  the  prosecution  ot 
the  work,  caused,  as  alleged,  by  neglect  or  inability  on  the 
part  of  defendant's  agents  in  supplying  materials.  Accord- 
ing to  the  contract  with  O'Hare,  Himber  &  Co.,  it  would  seeui 
that  risks  of  that  character  were  to  be  assumed  bj*  the  con- 
tractors, and  not  by  the  District.  Besides,  such  damages,  if 
recoverable  at  all,  could  not  be  recovered  in  an  action  of 
assumpsit  for  work  done  and  materials  furnished,  bnt  iu 
another  action  of  different  form,  different  object,  and  where 
the  defense  must  be  different.  On  the  other  hand,  the  plaint- 
iff is  entitled  to  recover  for  the  work  done  and  material  fur- 
nished according  to  the  terms  of  the  contract  with  O'Hare, 
Himber  &  Co.,  as  well  as  quantum  meruit  for  all  extra  on  that  ^ 
contract  which  he  did  or  furnished  by  direction  of  the  pabli( 
agents  under  whom  he  prosecuted  the  work.  The  just  daimi 
of  the  plaintiff  arising  out  of  the  labor  done  and  materials 
furnished  by  him  cannot  be  defeated,  in  a  case  like  this,  oi 
any  such  grounds  as  those  set  up  in  numj  of  these  exceptions^ 
to  the  effect  that  the  contract  was  not  exactly  in  the  foriD,(>x 
according  to  the  provisions,  prescribed  by  the  law.     The 
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^^rork  was  done,  was  ailtborized  by  law,  has  been  accepted, 
lud  is  now  nscd  and  controlled  by  the  District  for  the  benefit 
)f  the  public.    Under  such  circnmstances,  to  permit  the  de- 
Tendsnt  to  avoid  paying  for  the  work,  on  the  groand  that  its 
igentB  neglected  their  dnty  by  making  the  contract,  wittiont 
laving  first  advertised  for  proposals,  or  at  a  time  when  the 
appropriations  were  exhausted,  would  be  most  glaring  in- 
justice.   If  this  were  the  law,  the  public  would  be  enabled  to 
^riefraad  its  contractors  by  ptt>ving  misconduct  on  the  part 
^Df  its  own  agents.    There  is  quite  enough,  however,  in  this 
^^report  to  satisfy  us  that  it  ought  to  be  set  aside.    STor  can 
re  perceive  how  it  is  possible  for  the  court  to  abridge  its 
mn  labors  by  any  reference  of  a  case  like  this  one  to  the 
luditor.    First  or  last,  the  questions  in  controversy,  as  well 
\f  law  as  of  fact,  must  be  examined  and  decided  by  the  court 
itself.    The  matters  of  controversy  between  these  parties  are 
lot,  in  our  judgment,  such  matters  of  account  as  fall  within 
^he  act  of  1875,  ch.  80,  sec.  12,  which  is  in  these  words :  ^'  In 
-9ll  actions  in  any  court  of  law  grounded  upon  an  account, 
^«r  in  which  it  may  be  necessary  to  examine  and  determine 
^n  accounts  between  the  parties,  it  shall,  and  may  be,  lawful 
lor  the  court  where  such  actions  may  be  or  remain  for  triai 
to  order  the  accounts  and  dealings  betw<)en  the  parties  to  be 
-audited  and  stated  by  an  auditor  or  auditors  to  be  appointed 
by  such  court,  and  there  shall  be  such  proceedings  tbereou 
^s  in  cases  of  actions  of  account." 

Now,  "In  an  action  of  account  there  are  two  jadgments  j 
the  first  is  quod  computet^  after  which  the  court  assigns  au- 
ditors, whose  duty  it  is  to  convene  the  parties  and  make  u[> 
the  account  between  them.  But  if  either  of  the  parties  con- 
siders himself  aggrieved  by  the  report  of  the  auditors,  he  may 
bring  his  complaint  before  the  court,  and  if  he  denies  any 
articles,  or  demurs  to  any  demand,  that  matter  is  to  be  tried 
and  determined  in  court."  See  Bac.  Abr.,  title  ^ccompf,  and 
Evans's  Pr.,  254.  It  appears  to  us,  therefore,  that  nothing, 
of  either  time  or  labor,  is  likely  to  be  saved  by  referring  this 
cause  to  the  auditor  for  an  account. 

Besides  this  consideration  arising  out  of  the  nature  of  the 
controversy  in  the  present  case  there  exists  another,  which 
should  prevent  a  reference  of  that  kind,  at  least  at  the  pres 
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eut  6tage  of  the  controversy.    It  is  this  principle,  tiiat  w 
ever  may  be  pleaded  to  the  action  shall  never  be  allowed 
as  a  good  discharge  before  the  auditors.    Taylor  vs.  Pi        _ 
Cro.  Car.,  116 ;   1  Bac.  Abr.,  38.    The  reason  of  this  rule  ^^ 
obvious.    Matters  of  plea  are  either  in  bar  or  abatement  o9 
the  action,  and  are  not  matters  of  account,  and  must  there-  ^ 
fore  be  tried  in  court. 

In  the  present  case,  there  were  three  pleas,  all  in  bar  of  the 
action,  and  the  auditor  seems  to  have  considered  himself  au- 
thorized to  decide  the  issue  under  all  of  them,  and  having  so 
decided,  proceeded  to  make  up  his  account.  Perhaps  the 
terms  of  the  order  of  reference  were  broad  enough  to  excuse 
his  attempt  to  exercise  this  jurisdiction.  If  so,  the  fault  was 
not  with  him,  but  with  the  order. 

For  these  reasons,  it  is  ordered  that  the  auditor's  report  in 
this  case  be  set  aside. 

Mr.  Justice  Humphreys  read  the  following  opinion  in  re^ 
gard  to  the  procedure  in  a  proper  case  of  reference  under-^^ 
Rule  54 : 

Plaintiff  sues  on  an  account  for  labor  done  and  materials^^ 
furnished  at  the  iDStance  and  request  of  defendant 

During  the  trial  of  the  cause  in  the  circuit  court,  it  appear- 
ing that  there  were  mutual  accounts  between  the  parties,  th 
court  discharged  the  jury  and  ordered  the  accounts  and  deal- 
ings between  the  parties  to  be  audited  and  stated  by  the  au- 
ditor of  the  court  under  Rule  54.    The  auditor  made  his  re- 
port; the  defendant  filed  exceptions  thereto,  and  the  justi 
certified  the  cause  to  the  general  term.    The  question  is  a^ 
to  the  proper  practice  under  the  rule. 

In  all  suits  at  law,  as  this  is,  each  party  has  a  right  of  tria 
by  jury.    A  party  may  waive  this  right  and  submit  the  casi 
to  the  court.    This  must  be  made  out  clearly  and  in  writin 
signed  by  the  parties.    The  exceptions  in  this  case  are  to 
tried  by  the  court  and  jury ;  the  court  to  rule  the  law  and  th 
jury  to  determine  the  facts.     In  a  reference,  each  party  shouli 
introduce  all  the  testimony  to  be  relied  upon,  and  after  th 
auditor  has  made  a  report  either  can  except,  and  the  tri 
proceeds  upon  the  exceptions,  the  court  charging  the  jury, 
before  stated,  or  upon  stipulation  of  i\u\  parties,  the  «50urt  d 
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teriDiuing  the  facts.    The  cause  may  then  be  appealed  or  a 
writ  of  error  prosecuted,  as  may  be  proper.    The  object  of 
the  reference  is  to  aid  the  jury  where  there  are  mataal  ac- 
coants,  and  the  auditor's  report  must  stand,  unless  the  party 
dissatisfied  excepts  and  points  out  the  error.    In  order  to  refer 
a  cause,  there  must  be  mutual  accounts  between  plaintiff  and 
defendant.    Where  there  are  mutual  dealings  and  debits  and 
cn^dits,  the  auditor  is  called  to  aid  the  jury  in  the  calculation. 
There  must  be  some  undeniable  facts  existing,  such  as  a  mu- 
tual dealing,  and  the  main  question  then  is,  on  which  side  is 
the  balance?     If  there  are  no  mutual  dealings  admitted, 
then  the  cause  cannot  be  referred  under  Rule  54.    The  refer- 
ence to  arbitrators  under  Rule  53  is  a  different  process.    If, 
however,  there  are  mutual  dealings  and  accounts  between 
the  parties,  it  is  the  duty  of  the  court  to  aid  the  jury  in  cal- 
culating, in  adding  and  subtracting  and  multiplying ;  and  the 
auditor  is,  for  the  expediting  of  business,  substituted  for  the 
Judge,  and  is,  in  fact,  a  subjudge,  just  as  he  is  vice-chan- 
cellor in  equity  causes.    But  parties  have  a  right  to  have  any 
particular  fact  tried  by  a  jury,  under  the  instructions  of  the 
court,  and  on  reference  to  an  auditor  exceptions  must  be 
taken,  else  his  report  will  be  ratified  by  the  court  and  the 
jury  instructed  accordingly.    If  material  exceptions  are  made, 
the  court  must  instruct  the  jury  to  disregard  them.    If  frivo- 
lous objections  and  exceptions  are  made,  the  court  will  aid 
the  jury  by  instructing  a  disregard  thereof.    There  must  be 
some  controverted  fact  of  substance  to  be  submitted  to  the 
jury.    If  there  be  no  distinct  issue  of  fact,  the  instruction 
would  be  to  return  a  verdict  for  whichever  party  against 
whom  there  was  no  controverted  fact  on  the  point.    The  ob- 
ject of  the  rule  is  to  relieve  jury  and  court  of  calculation 
where  there  have  been  mutual  dealings  and  accounts  be- 
tween the  parties,  and  to  leave  for  the  jury  issuable  facts.    If 
any  question  of  law  arises,  the  court  must  rule  upon  it  as  in 
any  other  cause  submitted  to  a  jury.    The  language  of  the 
rule  is,  \^  where  it  may  be  necessary  to  examine  and  determine 
on  mutual  accounts  between  the  parties,  the  court  may  dis- 
charge the  jury  and  order  the  accounts  and  dealings  between 
the  parties  to  be  audited  and  stated  by  the  auditor  of  the 
court,  or  by  an  auditor  or  auditors  appointed  in  the  special 
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case,  and  there  sball  be  saeh  proceedings  thereon  as  in  cases 
of  actions  of  account"  Maryland  act  of  November,  1785,  ch, 
80,  sec.  12.  This  was  and  is  but  the  old  English  ride,  and 
we  must  say  a  good  and  convenient  rale.  If,  in  the  progress 
of  the  case,  it  is  evident  to  the  court  that  there  have  been 
mutual  dealings  and  accounts  between  the  parties,  and  that 
the  interest,  calculations,  additions,  and  subtractions  are  too 
numerous  and  complicated  to  tax  court  and  jury  with  the  de- 
tention of  time,  it  is  then  the  duty  of  the  court  to  discharge 
the  jury,  and  call  to  its  aid  the  officer  appointed  to* labor  with 
just  such  business.  It  is  then  the  duty  of  the  parties  to  at- 
tend before  that  offloer  and  to  aid  him.  If  a  dialpated  &et 
arises,  the  point  may  be  made,  and  either  party  can  except 
and  have  a  trial  by  a  jury,  under  the  instructions  of  the  court 
If  there  are  no  mutual  dealings  and  accounts  between  the 
parties,  the  jury  cannot  be  discharged.  If  any  question  of 
law  as  to  the  liability  of  either  party  arises  on  acknowledged 
or  given  state  of  facts,  the  court  must  decide,  and  the  par^ 
against  whom  the  determination  is  had  may  appeal  or  except, 
as  the  one  or  the  other  may  be  proper. 
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At  Law.— No.  12254. 

*  ^t»  13  sol  error  in  the  court  to  refuse,  at  the  request  of  cither  party,  to 
IxMtmot  the  jury  as  to  the  mere  weight  of  the  evidoDcei  as  that  is  a 
xxiatter  for  the  consideration  of  the  Jury. 

^*  "iThc  court  ought  not  to  accompany  a  written  instruction,  requested 
^y  the  defendaat's  counsely  with  a  qualitieation  which  is  repugnant 
'^o  the  proposition  contained  in  such  instruction. 

It  is  error  in  the  court  to  allow  the  jury  to  infer  a  new  promise  from 
evidence  which  the  court  knows  to  be  insufficient  according  to  the 
Iprinciples  of  law.  The  evidence,  when  offered,  ought  to  be  excluded| 
«3r,  if  given,  the  Jury  should  be  finiilly  instructed  that  it  is  not  com- 
petent. 

In  order  to  remove  the  bar  of  the  statute  of  limitations  by  a  now 
promise,  it  must  be  direct  and  positive ;  and  if  a  new  promise  is  to  bo 
xaised  by  implication  of  law  from  an  acknowledgment,  there  must  bo 
an  onqnalfied  acknowledgment  of  a  subsisting  debt  which  the  defend- 
art  is  liable  and  willing  to  pay.    1  Pet.,  %1. 

*Xhe  case  is  stated  in  the  opinioa  of  the  coart. 
A.  O.  Riddle  and  Francis  Miller  for  plaintiff: 

• 

The  law,  fnlly  established  both  in  this  country  and  in 
England,  dearly  is— 

1st.  That  a  debt  barred  by  the  statnte  of  limitations  may 
^  revived  by  a  new  promise. 

2d.  That  snch  new  promise  may  be  either  an  express  prom- 
ise or  an  implied  one. 

3d.  That  the  latter  is  created  by  a  clear  and  nnqaalifled 
acknowledgment  of  the  debt. 

4th.  That  if  the  acknowledgment  be  accompanied  by  sach 
(inalifying  expressions  or  circnmstances  as  repel  the  idea  of 
an  intention  or  contract  to  pay,  no  implied  promise  is  created. 
Angell  on  Lim.,  sec.  231. 

That  the  above  is  a  correct  statement  of  the  law,  with  the 
qualification  of  the  second  rale  by  the  insertion  after  the 
word  ^^debt'^  the  words  ^^as  a  subsisting  indebtedness,"  is 
established  by  the  following  cases : 
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Clementson  vs.  Williams^  8  Oranch,  72 ;  Wetzell  vs.  J^tctMrd, 
11  Wheat,  309 ;  Bell  vs.  Marrisony  1  Pet,  361 ;  Moore  vs. 
J^anA;  c>^  Columbia,  G  Pet,  86 ;  £aifip«tead  vs.  Goodman^  6  Mc- 
Lean,  190;  Jones  vs.  MoorCj  5  Binuey,  557;  Danforih  vs. 
Culver  J 11  Johns.,  146 ;  Bangs  vs.  jETaZZ,  2  Pick.,  268 ;  Marshall 
vs.  DaWiAer,  5  Conn.,  480 ;  Oftpcr  vs.  Oray^l  Har.  &  Gill, 
204. 

IF.  2>.  Davidge  for  defendant : 

To  take  a  debt  oot  of  the  statute  there  mnst  be  an  expre 
promise  to  pay,  or  an  explicit  and  positive  acknowledgmen 
of  the  debt  as  a  subsisting  debt  which  the  party  is  liable  an 
willing  to  pay.    Bell  vs.  Morrison^  1  Pet.,  351 ;  Moore  vs.  Ban 
of  Columbia^  6  Pet,  86 ;  Angell  on  Lim.,  sees.  212-232,  whe 
the  whole  subject  is  reviewed ;  3  Pars,  on  Cont,  67,  68. 

The  plainti£f  must  recover,  if  at  all,  upon  evidence  of  a  no 
promise,  of  which  the  consideration  is  the  original  debt,  whic 
debt,  though  not  enforceable,  is  not  extinguished.    Ange 
on  Lim.,  sec.  231.    Mere  acknowledgment  of  subsisting 
debtedness  is  simply  acknowledgment  that  the  debt  has 
beenpaidy  but  is  no  evidence  of  a  new  promise,  and  does  n< 
evince  any  intention  to  relinquish  the  protection  of  the  s 
ute.    Hence  the  acknowledgment  must  admit  .present  li^ 
bility  and  willingness  to  pay.    See  above  authorities ;  al 
A^Court  vs*  CroM,  3  Bing.,  329;  Tanner  vs.  Smart,  6  B.  & 
603 ;  3  Pars,  on  Cont,  65,  66. 

But  there  was  here,  in  a  legal  sense,  not  even  an  ackno 
edgment  of  existing   indebtedness.     Such  an  acknowledg- 
ment must  be,  as  stated  above,  explicit  and  positive.    To  al- 
low a  jury  to  infer  .an  acknowledgment  required  by  law  ttom 
the  loose  and  equivocal  expressions  in  evidence  and  set  forth 
in  the  third  prayer,  (Eecord,  p.  12,)  and  then  from  such  ac- 
knowledgment to  infer  the  new  promise,  seems  at  varianoe 
with  both  principle  and  authority.    Angell  on  Lims.,  seca 
212-232. 

Mr.  Justice  Wyue  delivered  the  opinion  of  the  court: 

This  was  an  action  by  the  plaintifif,  as  executrix  of  Philip 
Otterbach,  deceased,  to  recover  from  the  defendant,  surviving 
partner  of  the  firm  of  Tillotson  P. '  and  Marshall  BrowD,  a 
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glance  of  $2,500,  and  iDterest,  claimed  to  be  due  on  a  prom- 
'ssory  note  of  said  firm,  whereof  the  following  is  a  copy : 

***o,000,  Washington,  January  1, 1852. 

**Ten  years  after  date  we  promise  to  pay  to  George  Par- 
f'^^r,  or  order,  Ave  thousand  dollars,  for  value  received,  with 
**^t^rest  payable  quarter-yearly,  and  the  privilege  of  reducing 
^^^  same,  from  time  to  time,  by  installments  not  less  than 
thousand  dollars  at  any  one  time. 
^Signed)  *'  TILLOTSON  P.  BROWN. 

"MARSHALL  BROWN." 

TThls  note  was  assigned  by  its  payee  to  Philip  Otterbach, 
^thoui  recourse. 

Interest  was  paid  upon  the  note  down  to  and  including 
Vily  16, 1861.  On  this  last  date  appears  the  following  in- 
dorsement: 

"Received  of  Marshall  Brown,  on  the  within  note,  twenty- 
^e  handred  dollars,  and  one  hundred  and  sixty -two  dollars 
fifty  cents  for  interest  to  date. 

"G.  A.  BOHRER, 
"For  SARAH  OTTERBACH, 

^'Executrix.'^ 

The  action  was  brought  on  the  28th  March,  1874.    In  ad- 

<]ition  to    the  general   issue,  the  defendant    pleaded  the 

statute  of  limitations.     Issue  was  joined  upon,  the  plea  of 

^tiie  general  issue,  but  to  that  of  the  statute  of  limitations 

%he  plaintiff  replied  that  heretofore,  to  wit,  on  the  Ist  day  of 

January,  1872,  at  said  District,  and  on  divers  days  and  times 

between  the  last  payment  made  by  the  defendant  on  said 

note,  defendant  fully  and  unconditionally  acknowledged  that 

lie  then  was  and  still  is  indebted  on  said  note  to  the  plaintiff, 

^hich  she  is  ready  to  verify;"  and,  further,  that  "on  the  said 

1st  Janury,  1872,  the  defendant,  in  consideration  of  the 

premises,  had  promised  to  pay  the  plaintiff  the  balance  due 

on  said  note.'' 

The  execution  of  the  note  having  been  proved,  the  real 
contest,  at  the  trial,  was  thereby  restricted  to  the  issue  made 
under  the  statute  of  limitations.  In  this  District  three  years 
constitute  the  bar  in  cases  like  the  present. 
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At  the  trial  of  the  cause,  George  A.  Jjohrer,  a  son-in-law 
of  the  plaintiff,  was  the  principal  witness  in  her  favor. 
Bohrer  testified  that,  shortly  before  the  IGth  Jnly,  18(U,  wit- 
ness was  employed  by  the  plaintiff  as  her  agent  to  collect 
the  said  note  from  the  defendant ;  and,  for  that  purpose,  on 
said  day  called  qpon  thedefendant  and  received  from  him  titie 
sum  of  $2,500  for  principal  and  $162.50  for  interest  on 
account  of  said  note ;  that  said  payments  were  made  by  the 
defendant  in  person,  in  a  room  in  the  Metropolitan  Hotel,  of 
which  he  was  proprietor;  and  that,  on  making  said  payments^ 
the  defendant,  in  the  presence  of  the  witness,  wrote  on  the  back 
of  said  note  the  receipt  thereon  indorsed  under  date  of 
July  16,  1861,  which  receipt  was  thereupon  signed  by  the 
witness.  This  statement  as  to  having  seen  the  defendant 
write  the  said  receipt  was  re-iterated  by  the  witness.'' 

On  the  other  hand,  the  defendant  proved  by  two  witoesseSy. 
as  well  as  his  own  testimony,  that  the  indorsement,  of  jQ]y 
16,  1861,  was  not  written  by  the  defendant,  but  was  in  the 
handwriting  of  one  Ourand,  who  was,  at  the  time,  a  clerk  of 
the  defendant;  and  Ourand  himself  testified  that  he  paid 
the  money  to  Bohrer,  at  said  Bohrer's  place  of  business,  at 
the  Navy  Yard,  and  not  at  the  hotel ;  but,  on  cross-examina* 
tion,  stated  he  would  not  have  paid  out  a  sum  of  that  magni- 
tude except  in  obedience  to  Mr.  Brown's  instructions. 

Upon  this  evidence  from  both  sld^s  we  are  convinced;  that 
the  money  referred  to  in  that  receipt  was  in  fact  paid;  but 
that  Bohrer's  memory  must  have  beenat  fault  when  ha  stated 
that  it  was  paid  to  him  by  Mr.  Brown  in  person,  at  the  Jfet^ 
ropolitan  Hotel,  and  that  the  body  of  the  receipt  was.  written 
by  Brown.    In  all  these  particulars  the  weight  of .evidenoe 
is  heavily  against  the  testimony  of  the  witness.    Bxo^;it  for 
the  purpose  of  determining  the  question  involved  in  the^ 
defendant's  sixth  p^r^er,  which  was  refused  by  the.oonrt,  the 
controversy  over  this  ipatter  is  of  no  cousieqneinoe  in  the^ 
present  case;  for  a  payment  made  in  1861, in  itself,  would 
not  be  even  admissible  as  evidence  under  the  plea  of  limita- 
tions. 

The  sixth  prayer  of  the  defendant  was  this:  '^If  the  jory 
shall  find  that  the  re-iterated  statement  of  the  witness  Bohrer 
to  the  effect  that  he  saw  the  defendant  write  out  the  receipt 


X876.]  SuPBEME  Court,  D.  C.  545 


Ottcrbaek  m.  Browi. 


indorsed  opon  said  note,  and  dated  July  IG,  1861,  is  antrue, 
^^d  sach  antrath  is  placed  beyond  reasonable  doubt,  then 
%he  jury  are  instructed  that  the  residue  of  the  testimony  of 
^iaid  witness  ought  to  be  discarded  altogether,  or  acted  u[>on 
"%^ith  great  caution  and  distrust." 

The  instruction,  if  granted,  would  have  expressed  an  opiu- 
"Sou  of  the  court  as  to  the  weight  of  the  testimony  on  the  one 
^ide  and  on  the  other.    But,  in  the  language  of  the  Supreme 
Oourt  in  Crane  vs.  The  Lessee  of  Morris^  6  Pet,  G15,  "  this  in- 
struction, so  asked,  is  not  upon  any  matter  of  law,  but  upon 
^he  mere  weight  of  evidence,  which  the  court  was  not  bound 
to  give,  and  which  was  matter  prosier  for  the  consideration 
of  the  jury.''    In  Consequa  vs.  Willings^  Pet.  O.  C,  225,  it  was 
said  that  *Hbe  court  may  give  an  opinion  to  the  jury  on  the 
weight  of  evidence,  or  it  may  decline  to  do  so.'' 

We  discover,  therefore,  no  error  in  the  refusal  of  the  court 
to  grant  this  instruction.  The  refusal  of  the  court  to  grant 
the  defendant's  first  and  third  instructions,  however,  involves 
the  merits  of  this  controversy,  and  was,  in  our  judgment,  al- 
together erroneous.  It  will  be  retnem  bered  that  the  last  pay- 
ment upon  the  note  in  question  was  made  on  the  16th  of  July, 
1861,  and  that  the  present  action  was  brought  March  28, 1874. 
The  witness  Bohrer  testified  that,  subsequently  to  the  date  of 
the  said  payment,  he  called  on. the  defendant  repeatedly,  and 
demanded  payment,  as  often  as  once  a  year,  on  the  average, 
up  to  January,  1873 }  that  on  none  of  these  occasions  had  de- 
fendant denied  the  debt,  but  would  say  that  he  had  no 
funds,  or  had  use  for  all  his  funds,  or  had  to  pay  money  to 
Mrs.  Maury,  or  was  out  of  money,  or  make  excuses  of  a  simi- 
lar character;  and  that  early  in  1873,  in  reply  to  a  demand 
for  payment,  the  defendant  said  that  he  would  go  to  see  Mrs. 
Otterbach,  or  would  send  his  son  to  settle  or  arrange  the 
business;  that  late  in  this  year  the  defendant  for  the  first 
time  denied  liability  for  the  debt,  and  that  thereupon  the 
witness  placed  the  claim  in  the  hands  of  his  attorney  for  col- 
lection. Witness  could  not  give  the  times  or  dates  of  any  of 
these  interviews,  nor  the  language  used  by  the  defendant ; 
but  stated  that,  according  to  his  own  understanding  and  be- 
lief as  to  what  passed  on  those  occasions,  the  defendant  has 
promised  to  pay  what  was  due  on  the  note  whenever  he 


54G  Supreme  Couet,  D.  C.     [September  T ,. 


Ottertack  f».  BrowB. 


s'iould  have  the  money  convenieut    The  plaintiff  herself  ai^ 
her  daughter,  Mrs.  Young,  testified  that,  some  time  iu  tk^ 
early  part  of  the  year  1873,  a  son  of  the  defendant  call 
upon  the  plaintiff  with  a  message  from  his  father  to  tli^ 
effect  that  the  latter  had  been  sick,  but  intended  to  come  t. 
see  her  when  he  got  well.    And  this  was  all  the  evideac^.  ^ 
produced  by  the  plaintiff  to  prove  an  acknowledgment 
new  promise,  to  take  the  claim  out  of  the  statute  of  limi 
tions.    It  is  but  just  to  say  that  both  Mr.  Brown  and  his  so 
were  examined,  aud  denied  with  great  emphasis  the  stat^^^ 
ments  made  by  Mr.  Bohrer  and  the  other  two  witnesses  t^^  ^ 
which  we  have  referred.    The  court  was  requested  to  instrac   ^^ 


the  jury,  in  substance,  that  the  evidence  above  recited,  if  be^ 
lieved,  was  not  sufficient  iu  law  to  establish  such  a  iie^ 
promise,  or  such  an  acknowledgment  of  a  present  liability  oii^^^  ^ 
the  part  of  the  defendant.  Brown,  as  would  maintain  the  pre-'^^' 
sent  action.     The  court  granted  the  instructions,  butwitht*^-*^ 
this  qualification,  "  without  the  jury  shall  find  in  the  saici^^^  ^^ 
declarations  an  acknowledgment  of  the  claim  as  a  subsistiu^i^^S^  -^ 
debt  on  the  part  of  the  defendant  to  the  plaintiff."    It  appear^:^"^^ 
to  us  that  the  qualification  of  the  legal  proposition  given  hy^^^y 
the  court;  in  this  instance,  was  altogether  repugnant  to  thes^  -^^ 
proposition  itself.    According  to  the  proper  legal  import  o^'  ^^ 
its  language  the  court  instructed  the  jury  that  the  testimon^^^U 
of  Bohrer  was  not  sufficient  to  take  the  case  out  of  the  statute  -^^t 
but  that  the  jury,  notwithstanding,  if  they  thought  fit,  migh^^    t 
pay  no  regard  to  the  opinion  of  the  court  on  this  pointy  auO~~^I 
the  jury  made  use  of  this  privilege,  and  did  infer  the  makin^E? 
of  a  new  promise  from  language  which  the  court  had  tolci^ 
them  was  not  sufficient  for  that  purpose.    We  think  that  tb  ^ 
instruction  No.  3  was  right,  and  ought  to  have  been  grantee!! 
without  the  repugnant  qualification  which  enabled  the  jorjr 
.  thus  to  overrule  the  court  on  a  point  of  law.    The  case 
of  Bell  vs.  Morrison,  1  Pet.,  351,  is,  iu  our  judgment,  deci- 
sive of  this.    The  rule,  as  settled  by  that  case,  is  this:  That        m  !'^ 
'Mf  there  be  no  express  promise,  but  a  promise  to  be  raised        |  ^' 
by  implication    of   law  from   the  acknowledgment  of  the 
party,  such  acknowledgment  ought  to  contain  an  unquali- 
fied and   direct   admission  of    a  present   subsisting  debt       I   ^'' 
which  the  party  is  liable  and  willing  to  pay.    If  there  be  ac 
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.Djiug  circumstances  which  rei)el  the  presamption  of  a 
ie  or  iutentioQ  to  pay;  if  the  expression  be  equivocal, 
,  or  indeterminate,  leading  to  no  certain  conclusion,  but 
st  to  probable  inferences,  which  may  afiect  different 
I  in  different  ways,  such  testimony  ought  not  to  go  to 
iry  as  evidence  of  a  new  promise  to  revive  the  cause  of 

er  laying  down  the  rule  of  law  in  the  terms  just  quoted, 
iistice  Story  proceeds: 

may  be  that  in  this  manner  an  honest  debt  may  some- 
be  lost,  but  manj'  unfounded  recoveries  will  be  pre- 
d;  and,  viewing  the  statute  in  the  same  light  in  which 
s  viewed  by  English  judges  at  an  early  period,  as  a 
cial  law,  on  which  the  security  of  all  men  depends,  we 
its  provisions  ought  not  to  be  lightly  overturned,  and 
lo  creditor  has  a  right  to  complain  of  a  strict  construe- 
since  it  is  only  by  his  own  fault  and  laches  that  it  can 
>ught  to  bear  injuriously  upon  him.'' 
his  case,  the  evidence  of  acknowledgment  offered  by  the 
tiff  to  take  the  case  out  of  the  statute  was  much  stronger 
:httt  in  favor  of  plaintiff  in  the  present  action.  Witness 
ed  that  he  went  with  Bell,  the  plaintiff,  to  call  ui>on 
son,  the  defendant ;  that  Morrison  stated  that  the  books 
>apers  relative  to  the  plaintiff's  claim  were  in  the  hands 
aathan  Taylor,  (one  of  the  defendants,)  which  put  it  out 
i  power  to  settle  the  account  at  that  time,  and  expressed 
ingness,  but  for  that  reason,  to  settle  with  the  plaintiff. 
)laintifi'  bade  him  good-by,  and  declared  that  that  was 
ist  time  he  should  ever  apply  for  a  settlement  ot  his  ac- 
;.  The  plaintiff  then  left  the  house  of  Morrison  and 
ned  with  witness  to  his  house,  where  he  remained  until 
breakfast  next  day ;  that  shortly  after  breakfast  Mor- 
came  to  the  house  of  witness,  and  said  to  Bell  (the 
tiff*)  that  he  was  very  anxious  that  his  (the  plaintiff's) 
nt  should  be  settled,  saying  that  he  was  getting  old  and 
3t  like  to  have  such  things  hanging  over  him,  and  wished 
ve  the  business  settled  and  be  done  with  it.  He  then 
»sed  to  give  the  plaintiff'  $7,00<)  and  close  the  business* 
tlaintiff*  refused  to  take  it,  and  they  parted.  In  a  letter 
quently  written,  Morrison  said  to  Bell,  "  I  wish  what- 
s  due  you  should  be  paid.    It  is  not  our  wish  to  keep 
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from  yon  whatever  may  be  your  jast  dae.  We  have  aent  for 
the  company  books  some  two  or  three  weeks  since;  they  will 
come  to  Loaisville  by  water,  and,  on  yon  and  Mr.  Wheatley 
being  there,  I  have  no  donbt  bat  your  acooant  can  be  ad- 
justed. I  wish  your  account  settled;  I  have  no  hesitation  in 
saying  on  your  coming  here  it  will  be  done."  Other  evidence 
of  the  like  import  was  given,  which  we  think  it  unnecessary 
to  quote. 

The  court  below,  in  that  case,  instructed  the  jury  that  the 
evidence  was  not  sufficient  to  authorize  them  to  infer  an 
acknowledgment  to  take  the  case  out  of  the  statute,  and  that 
decision  was  affirmed  by  the  Supreme  Oourt^  the  latter  court 
declaring,  as  we  have  seen,  that  the  evidence  in  question  was 
not  competent  even  to  go  to  the  jury  for  that  purpose. 

It  is  error,  therefore,  in  a  court  to  allow  the  jury  to  infer  a 
new  promise  from  evidence  which  the  court  knows  to  be  in- 
sufficient, according  to  the  principles  of  law.  The  evidence 
when  offered  ought  to  be  excluded;  or,^  if  given,  the  jury 
should  be  firmly  instructed  that  it  is  not  competent. 

The  judgment  is  to  be  reversed  and  a  new  trial  awarded. 
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^'O^RDIAL     8T0ERS,    TRUSTEE,    vs.     ALEXANDER 

SHARP. 

At  Law.— No.  12681. 

^^^ttel-mortgage  was  made  to  a  trustee  for  the  benefit  of  a  third  party , 
^kDd  the  marshal  afterward  seized  a  portion  of  the  property  npon 


ezecation  against  the  grantor.     The  trustee  then  brought  re- 
plevin, and  on  the  trial  there  was  a  conflict  of  testimony  as  to  the 
delivery  of  the  deed  to  the  trustee,  no  question  being  made  but  that 
St  was  duly  recorded.    The  court  iustructed  the  jury  that  there  was  no 
delivery  unless  the  deed  was  placed  in  possession  of  the  trustee  or 
mnother  person  for  him  at  his  request,  or  unless  it  was  left  at  the  re- 
corder's office,  subject  to  hisorderand  with  his  knowledge  and  consent; 
and  that  the  delivery  of  the  deed  to  the  register  without  the  knowledge 
of  the  grantee  is  not  sufficient.    This  instruction  was  held  to  be  erro- 
neous. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  of  replevin  brought  by  the  plaintitt'  as 
^Tustee  in  a  chattel-mortgage  to  recover  articles  of  house- 
hold furniture  embraced  in  said  mortgage,  and  which  had 
^V)een  seized  by  the  defendant,  as  United  States  marshal,  upon 
^n  execution  against  one  Olive  M.  Hetchman,  the  person  who 
^ad  executed  the  said  deed  of  mortgage.    The  defendant  put 
Jn  a  plea  that  the  goods  and  chattels  sought  to  be  replevied 
^id  not  nor  did  any  of  them  belong  to  the  plaintiff. 

On  the  trial  of  the  cause  in  the  court  below,  the  plaintiff 
gave  in  evidence  a  chattel-mortgage,  filed  with  the  papers 
in  the  case.  The  execution  of  the  said  chattel-mortgage  was 
admitted  by  the  defendant  to  have  been  made  by  Olive  M. 
Hetchman,  and  that  at  the  time  of  the  execution  of  said 
deed  the  said  Olive  M.  Hetchman  was  the  owner  of  the  goods 
and  chattels  named  in  said  deed  of  trust.  The  plaintiff'  gave 
further  evidence  to  the  jury  tending  to  prove  that  all  the 
goods  and  chattels  replevied  in  this  action  were  part  of  the 
goods  and  chattels  named  in  said  chattel-mortgage,  and  the 
plaintiff  offered  evidence  tending  to  show  that  the  said  deed 
of  trust  was  delivered  before  any  execution  was  levied  on 
said  goods;  and  the  defendant  offered  evidence  tiending  to 
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show  that  no  delirery  of  the  said  deed  of  trust  was  made 
till  after  the  levying  of  the  execution  under  which  the  de- 
fendant held  the  said  goods  when  they  were  replevied. 

The  counsel  for  the  defendant  asked  thechief-justice,  hold- 
ing the  court,  to  instruct  the  jury  as  follows: 

*'  If  the  jury  are  satisfied  by  the  evidence  that  the  deed  of 
trust  from  Olive  M.  Hetchman  to  the  plaintiff,  Storrs,  was 
not  in  fact  at  any  time  placed  in  his  possession  by  him  or 
given  to  another  person  for  him  at  his  request,  or  lefb 
at  the  recorder's  office  subject  to  his  order  and  with  his 
knowledge  and  consent,  there  was  no  delivery,  and  they 
must  find  for  the  defendant.'' 

•'  Tbe  delivery  of  a  deed  to  the  register  to  be  recorded 
without  the  knowledge  of  the  grantee  is  not  sufficient." 

The  court  instructed  the  jury  as  above,  whereupon  the 
counsc'l  for  the  plaiutiil'  made  his  exception. 

The  jury  rendered  a  veidict  for  tbe  defendant,  on  which 
judgment  has  been  entered. 

0.  D.  Barrett  for  plaintiff: 

The  object  of  the  statute  under  which  the  plaintiff'  claims 
to  hold  the  goods  in  question  was  to  provide  a  way  by  which 
it  could  be  easily  ascertained  whether  any  sales  had  been 
made  of  proi)erty  that  still  remained  in  the  possession  of  the 
vendors.    Of  this  fact  we  are  not  left  to  inference,  for  tbe 
object  is  fully  set  forth  in  the  act  itself.    Md.  Stats.,  1729,. 
chap.  8,  sec.  5.    In  the  case  in  question,  the  object  of  th< 
statute  was  fully  attained  by  the  recording  of  the  deed  ol 
trust    That  object  tidving  thus  been  attained,  it  would  sim 
ply  be  oppression  to  make  use  of  the  statute,  by  technica       ■»     / 
objections  to  the  deed  of  trust,  to  despoil  the  beneficial 
therein  of  his  rights. 

The  chief  justice,  before  whom  the  case  was  tried  in  th_ 
court  below,  erred  in  not  discriminating  between  a  deed 
trust,  wherein  the  grant'Ce  acquired  no  interest  but  a  m 
title,  and  a  deed  in  fee,  where  the  grantee  is  vested  bot>2i 
with  the  title  and  the  beneficiary  interest.    Before  the  ooax*t 
can  come  to  the  conclusion  that  the  charge  in  question  is  scmncf 
law,  it  must  decide  that  a  deed  of  trust,  wherein  the  trustee 
has  no  beneficial  interest,  is  not  valid,  even  though  the  trustee 


ISTe.]  SUPBEME  Court,  D.  0.  551 


Stom  Ts.  Sharp. 


consented  to  act  as  sach,  and  the  deed  of  trust  been 
e-ac^^<>ated,  acknowledged,  and  delivered  to  the  beneficiary, 
by  him  placed  on  record. 

Dd  farther,  to  sustain  this  charge,  the  conrt  must  decide 
t  such  execution  and  delivery  of  the  deed  of  trust,  and 
^  t*^  recording  of  the  same,  would  not  be  valid  although  the 
S^K'^^^Titor  in  the  deed  had  requested  the  beneficiary  to  accept 
^*^  ^^  deed,  to  record  it,  and  to  deliver  it  to  the  trustee. 

nd  further,  to  sustain  the  charge  of  the  chief-justice,  the 
rt  must  decide  that  no  trust  can  be  created  until  a  trustee 
11  have  been  named  in  the  trust,  and  he  shall  have  ac- 
ted the  same,  which  would  limit  the  well-known  power  of 
court  to  provide  a  trustee  for  every  trust  where  necessary, 
he  filling  of  any  vacancy  which  might  have  occurred  by 
death  or  resignation  of  a  trustee  who  had  formally  ac- 
ted the  same, 
"^he  evidence  in  this  case  tends  to  prove  that  a  son  of  the 
^eficiary  called  on  the  plaintiff  with  the  deed  of  trust  pre- 
'Ted,  and  obtained  the  assent  of  the  plaintiff,  and  the  use 
bis  name  as  trustee  therein. 

Bimey  &  Blrnsy  for  defendant: 

The  exception  is  not  well  taken. 

Delivery  is  essential  to  the  validity  of  a  deed.    Oliver  vs* 

^one^  24  Gn.,  G3;  Ferguson  vs.  MilcH^  9  III.,  358;  U.  S.  Dig,, 

^1.  4,  title  Deeds  II,  p.  480,  sec.  283,  and  cases  there  cited. 

To  constitute  a  valid  delivery  of  a  deed,  it  must  pass  into 

e  hands  of  the  grantee,  or  some  one  for  him,  in  such  way 

9  to  be  beyond  the  legal  control  of  th^  grantor.    Johnson  vs. 

^^■^^ariey,  45  N.  H.,  605;  Black  vs.  Shreve^  13  N.  J.  Eq.,  455; 

^:^I>ear7n(md  vs.  Dearmondj  10  Ind.,  191;  Wiggins  vs.  Luslc^  12 

11.,  132;  Bailey  vs.  Bailey,  7  Jones,  N.  0.  L.,  44;    Wood- 

ry  vs.  Fishery  20  Ind.,  3:^7  ;  Stillwell  vs.  Hubbardj20  Wend., 

;  Younge  vs.  OuilbeaUj  3  Wall.,  636. 

A  mortgage,  like  any  other  deed,  to  be  valid  and  operative, 
^3iast  not  only  be  signed  and  sealed,  but  it  must  be  delivered. 
freeman  vs.  Peay,   23  Ark.,  439 ;   Foster  vs.  Beardsley,  47 
^arb.,  505 ;  Hood  vs.  Brown,  2  Ohio,  266. 

The  act  of  registering  a  deed  does  not  amount  to  a  delivery 
^f  it,  there  not  appearing  an  assent  on  the  part  of  the  grantee 
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^r  any  knowledge  that  the  deed  had  been  executed  in  his  fav(^ 
Wiggifis  vs.  Lusk^  12  III.,  132 ;  Afaynard  vs.  Maynard^ 
Mass.,  456;   Harrison  vs.  Phillips  Acad.^  12   Mass.,  45 
Jackson  vs.  PhippSy  12  Johns.,  413 ;  Elsey  vs.  Metcalfe  1  Deni. 
323 ;  Hayes.w%.  Davis,  18  N.  H.,  600 ;  Darr  vs.  Ho»ie,  5  Mas* 
60 ;  Baker  vs.  Haskell,  47  N.  H.,  479 ;  Derry  Bank  vs.  Webst^ 
44  id.y  264 ;  Parmelee  vs.  Simpson,  5  Wall.,  81. 

A  creditor  attaching  after  deed  from  his  debtor  is  on  reco 
can  hold  on  proving  that  the  grantee  had  not  accepted  the  d 
Denton  vs.  Perry,  5  Vt.,  382 ;  Johnson  vs.  Farley,  45  N. 
505  J  Derry  !Bank  vs.  Webster,  44  N.  H.,  264 ;  Hood  vs.  J5ro 
2  Ohio,  267. 

What  amounts  to  a  final  delivery  and  acceptance  of  a  d 
is  a  qnestion  of  law  ;  bnt  whether  the  facts  exist  which  co 
stitute  snch  delivery  and  acceptance  is  a  question  of  fiict  f( 
the  jury.    It  is  therefore  a  mixed  question  of  law  and  ttu^^ 
and  must  be  left  to  the  jury  under  the  direction  of  the  coa 
JUarle  vs.  Earle,  20  N.  J.  L.,  347 ;  Lindsay  vs.  Lindsay^ 
y  t,  621 ;  Dearmond  vs.  Dearmond,  10  Ind.,  191 ;  Barry  vi 
Hoffman,  6  Md.,  28. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  coart 

Plaintiff,  as  trustee  in  a  chattel-mortgage  deed,  broughr 
replevin  against  defendant,  the  marshal  of  this  District,  wh 
had  levied  an  execution  upon  furniture   included  and  d 
scribed  in  the  deed.    The  record  discloses  that  the  execatio 
of  the  chattel-mortgage  was  admitted ;  that,  at  the  time  o 
its  execution,  Olive  M.  Hetchman,  the  person  who  made  t 
deed,  was  the  owner  'of  the  goods  and  chattels  mention 
therein,  being  parts  of  the  same  levied  upon. 

The  testimony  was  conflicting  as  to  the  fact  whether  th 
deed  was  delivered  before  the  writ  of  execution  was  levi 
on  the  property.    The  defendant  makes  no  question  astotb 
proper  record  of  the  mortgage,  and  it  is  not  here  as  a  qw 
tion  in  the  case.    The  instruction  given  to  the  jury^  towbic- 
exception  by  plaintiff  was  taken,  at  request  of  plaintiff,  w 
this: 

"If  the  jury  are  satisfied  by  the  evidence  that  the  deed 
trust  from  Olive  M.  Hetchman  to  the  plaintiff,  Storrs, 
not  in  fiict  at  any  time  placed  in  his  possession  by  her, 
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fi  v€D  to  another  person  for  him  at  his  request,  or  left  at  the 
inecorder's  office  subject  to  his  order  and  with  his  knowledge 
-skiid  consent,  there  was  no  delivery,  and  they  mast  find  for 
^^e  defendant.  The  delivery  of  a  deed  to  the  register,  to  be 
^>^^ecorded  without  the  knowledge  of  the  grantee,  is  not  suffi- 
<5ieiit." 

This  was  the  only  charge  given,  as  shown  by  the  transcript 
the  record.    This  was  error  all  through  and  all  over.    The 
of  Adams  vs.  AdamSj  21  Wall.,  185,  and  those  cited  in 
^be  opinion,  settle  the  error  in  the  prayer  and  charge. 

It  is  urged  by  counsel  for  defense  that  the  bill  of  exceptions 
not  show  that  there  was  no  other  evidence  upon  which 
^'tie  verdict  may  have  been  based.  Even  if  there  had  been 
oilier  testimony,  if  we  find  a  clearly  erroneous  prayer  asked 
^ttail  given  by  the  court,  we  cannot  tell  upon  what  the  jury 
^oand  their  verdict.  Plaintiff  was  wronged  in  law  by  the 
<5liarge  of  the  prayer,  and  the  law  presumes  an  injury.  It 
<>fteii  occurs  in  pnictice  that  parties  ask  too  much  of  a  court 
^^  insisting  upon  prayers  immaterial  to  their  cause,  but 
^'^l^ioh,  if  given  in  the  hurry  of  the  trial  of  causes  at  nisi 
r,  will  be  erroneous. 

ire  we  have  before  us  a  clearly  erroneous  charge,  given, 

5*^  t:be  record  discloses,  at  the  request  of  counsel  for  the  de- 

fenclant.    We  can  conceive  of  nothing  that  would  cure  the 

of  this  prayer  and  charge.    Even  if  all  the  testimony 

set  out,  and  there  was  any  conflict,  we  could  not  wrest 

^^^  oause  from  the  jury.    The  charge  prayed  for  was  of  itself 

^'^^^cient  to  base  a  verdict  for  defendant  upon,  and  that  being 

o^Il  of  error,  we  are  forced  to  the  conclusion  that  the  jury 

J^On<l  their  verdict  upon  that  instruction.    Facts  are  to  be 

,??^^<1  by  a  jury.    If  they  had  found  all  facts  for  the  plaint- 

^       ^-Xcept  those  involved  in  the  prayer  and  charge,  and  had 

l'^^^  these  against  him,  their  verdict  must  necessarily  have 

^^5^  for  defendant.    We  are  therefore  forced  to  conclude  an 

*^  *^jury  to  plaintiff. 


to 


^  the  case  of  Adams  vs.  Adams,  21  Wall.,  before  referred 
I_^^e  court,  Mr.  Justice  Hunt  delivering  the  opinion,  say  : 


-^  ^  are  of  opinion  that  the  refusal  of  Appleton,  in  1870,  to 
^I^Pt  the  deed,  or  to  act  as  trustee,  is  not  a  controlling 
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lu  the  case  before  us  the  coart  was  asked  to  change  the 

negative  and  to  assert  the  law  to  be  that  plaintiff  most  prove, 

affirmatively,  that  the  deed  was  placed  in  his  bauds  by  Mhu 

Hetchman.    He  was  iu  court  asserting  his  title,  as  trustee, 

to  the  property.    Why  the  instruction  was  asked  or  given 

we  cannot  conceive  from  anything  that  is  shown  in  the  record. 

In  the  case  of  Adams,  the  trustee  named  in  the  deed  refused 

to  accept,  and  the  court  of  equity  appointed  a  trustee.    In 

this  case  before  us,  the  trustee  comes  into  court,  and  by  his 

suit  precludes  the  inquiry  into  the  question  of  even  delivery, 

so  far  as  he  is  concerned,  by  bringing  the  suit.    No  question 

is  made  by  the  alleged  grantor.    The  grantee  of  the  legal 

title  asserts  his  acceptance  of  the  trust  by  coming  into  court 

and  suing  for  the  property.    Counsel  are  often  persistent  in 

ofifering  prayers  and  asking  instructions  to  a  jury,  which,  if 

granted,  will  be  error,  and  reverse  a  judgment  founded  upon 

a  verdict  on  such  instructions.    A  court  is  not  responsible 

for  such  error  in  the  rapidity  with  which  trials  take  pla 

before  juries.    Parties  are  presumed,  through  counsel,  t 

watch  their  own  interests  and  their  cause,  and  when  the. 

ask  more  than  they  are  entitled  to  the  judge  often  rev 

himself.    When  a  jury  is  impaneled,  they  take  an  oatii 

ascertain  the  facts  and  to  take  the  law  from  the  court    Thir 

is  seldom  violated  on  the  part  of  the  jury.    Responsibili 

must  go  back  to  the  source  of  it.    Counsel,  learned  in  ti 

law,  are  often  employed  by  parties  to  conduct  their  can 

according  to  the  well-established  rules  of  law,  rules  whi 

will  stand  the  test  of  many  tribunals,  and  they  must  not,  S 

haste,  urge  upon  a  court  any  proposition  which  is  not  soocrm 

enough  to  stand  litigation  and  the  sharp  legal  criticisms 

an  active  antagonist.    Xo  party  is  willing  to  surrender 

contest  til]  he  has  had  all  the  rules  of  law  applied  fairly 

his  case. 

This  judgment  must  be  reversed,  and  a  reversal  is  berobjr 
ordered. 
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«^122^NIE  W.  HOLTZMAN,  A  MINOR,  BY  JOSEPH  J. 
COOMBS,  HER  NEXT  FBIEND,  vs.  STEPHEN  D. 
O^STLEi\f AN,  JAMES  Z.  CASTLEMAN,  HENRY  B. 
^-5^8TLEMAN,  AND  ELLA  CASTLEM.SN. 

In  Equity.— No.  3892. 

lair  makes  it  the  duty  of  a  father  to  maintain  h\n  minor  children; 
^Qt  when  a  minor  has  a  separate  estate,  the  father,  as  natural  guardian, 
^as  a  right  to  apply  so  mnch  of  the  income  therefrom  as  may  be  neces- 
sary to  defray  the  expense  of  giving  to  his  said  minor  child  a  good 
education ;  and  a  court  of  equity,  in  stating  his  account,  will  allow  him 
treasonable  credit  for  such  expenditure,  and  will  further  allow  him 
a  credit  for  whatever  portion  of  such   income  he  has    beneficially 
Applied  to  the  support  of  such  child  during  the  period  of  minority. 
Under  the  circumstances  of  this  case  interest  is  to  be  computed  only 
from  the  commencement  of  the  suit. 

STATEMENT  OF  THE  CASE. 

he  complainant,  Jennie  W.  Holtzman,  is  the  daughter  of 

principal  defendant,  Stephen  D.  Gastlemau,  and  wife  of 

lUam  F.  Holtzman.   The  other  defendants  are  her  brothers 

^  sister,  who  are  merely  formal  parties ;  for  no  relief  is 

against  them,  and  they  expect  no  advantage  from  this 

ioD.     The  complainant  and  her  brothers  and  sister  are 

)  only  heirs  at  law  of  one  Thomas  Cookendorfer,  their 

terQal  grandfather,  who  died  in  18G1,  leaving  an  estate 

^sisting  principally  of  real  property.     The  said  ejrand- 

^*^ildren  were  at  that  time  minors,  nnder  the  care  of  their 

^^"ther,  the  said  Stephen  D.  Castleman,  who  received  letters 

^  ^  administration  and  took  possession  of  all  the  property,  which 

^^  continued  to  hold  until  May,  1874,  during  which  time  he 

^^ceived  the  rents  and  profits,  but  has  never  rendered  any 

^^•^icount  in  his  capacity  of  administrator.    The  complainant 

^^^ys  an  account  of  the  rents  and  profits,  and  for  a  decree 

^^r  her  share.    The  defendant  Stephen  D.  Castleman  claims 

^^  have  expended  all  he  collected  as  administrator  in  payment 

^f  debts,  funeral  expenses,  and  in  the  support  of  the  widow 

^f  the  deceased,  and  the  heirs  at  law,  his  said  children;  and, 
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farther,  be  says  that  he  accepted  the  care  of  the  estate  at  the 
request  of  the  widow,  and  because  he  thooght  it  woold  be  for 
the  interest  of  his  said  children ;  and  that  after  the  debts  were 
paid,  there  being  no  person  interested  in  the  estate  except 
the  widow  and  his  children,  he  did  not  deem  it  necessary  to 
render  periodical  accounts  to  the  probate  court,  bat  osed  the 
entire  proceeds,  rents,  and  profits  from  the  estate  for  the 
benefit  of  the  widow  and  heirs. 

He  denies  that  he  has  refused  to  account  with  complainant, 
or  that  she  has  freqaently  applied  for  it;  says  he  has  bat 
one  accoant-book,  showing  his  receipts  and  expenditores^^.^^...^^ 
which  he  will  produce.    He  further  says  that  the  intestate^ 
with  his  family,  three  in  number,  came  to  live  with  him  ii 
1845,  and  so  continued  until  Cookendorfer's  death,  in  1861 
that,  daring  that  time,  they  paid  him  nothing  for  their  mail 
tenance;    that,  during   the   life-time  of  Gookendorfer,  h 
knew  nothing  of  his  afiairs;  that,  upon  his  death,  he  too' 
charge  of  the  real  estate  and  continued  to  rent  it  to  the 
advantage,  and  collected  the  rents,  except  some  unavoidabl 
lost,  until  May  1, 1874;  that  the  intestate's  widow  continw 
to  live  with   defendant  uiitil  her  death,  Augast  30, 186^' 
during  which  time  he  supported  her  from  the  rents  of 
estate;  that  the  whole  amount  received  by  him  has 
expended  in  the  support  of  plaintiff  and  her  brothers  SKxd 
sister;    that   plaintiff's   coheirs    have   not    demanded   ao 
account,  nor  did  she  until  after  her  marriage,  which  ^^bs 
against  his  wish ;  that  afterward  she  agreed  to  submit   a// 
differences  to  umpires  or  arbitrators,  and  that  while  prepar- 
ing his  accounts  he  was  notified  by  plaintiff's  husband  that 
one  of  the  arbitrators  refused  to  act ;  that  he  is  ready  to 
account  in  the  proper  court  to  the  best  of  his  ability,  bat 
craves  allowance  for  all  necessary  and  proper  costs  and  dis- 
bursements made  about  the  said  estate  and  for  the  intestate's 
widow,  and  about  the  maintenance,  education,  and  care  of 
plaintiff. 

The  case  was  then  referred  to  the  auditor  to  settle  the 
accounts  between  the  parties,  and  November  29,  1875,  be 
filed  his  report  and  the  testimony  of  the  witnesses.  The 
auditor  charged  a  balance  in  favor  of  the  complainant  of 
814,750.27,  as  one-fourth  part  of  an  aggregate  of  $59,001.W. 
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in  his  report  be  charged  the  defendant  with  each  separate 

payment  made  to  him  by  the   tenants  who  occupied  the 

premises  belonging  to  the  estate,  and  also  with  interest  on 

eacti  of  said  payments  from  the  date  he  received  the  same  to 

I^eoember,  1875.     The  total  interest,  oalcalated  Aa  above, 

acnonnted  to  $21,756.45.    The  report  credits  the  defendant 

^^ith  all  moneys  paid  by  him,  and  with  interest  thereon  np  to 

date. 

^be  auditor  disallowed  the  claim  made  by  defendant  for 

living  furnished  his  father-in-law,  Thomas  Gookendorter, 

his  family,  during  the  years  they  resided  in  defendant's 

ily,  as  well  as  the  claim  for  the  supi>ort  of  the  widow 

r  Cookendorfer's  death,  and  also  the  claim  made  for 

eys  volnntarily  expended    by  defendant  in  the  care, 

ntenance,  support,  and  education  of  plain tifif  during  her 

»  r^ority. 

XUpou  exceptions  being   taken,  the  justice  holding  the 

^I^^cial  term  decreed  a  correction  of  the  report,  and  reduced 

^*^^  amount  of  complainant's  share  to  $8,239.03,  and  then 

^^^c^wed  a  credit  to  defendant  for  the  support,  maintenance, 

^^^  education  of  complainant  during  the  time  she  lived  with 

^^^  father,  amounting  to  $3,500,  leaving  a  balance  due  com- 

^^^inant  of  $4,739.03. 

*Ihe  testimony  showed  that    the  property  consisted  of 

^Otises  and  lots,  which  were  rented,  and  that  the  collection  of 

^^Ots  was  attended  with  considerable  trouble  and  some  liti- 

S^tion.    That  complainant  had  received  the  education  of  a 

^udy,  and  had  never  been  called  upon  to  perform  any  service 

tor  her  father.    It  also  appeared  that  the  defendant  was 

possessed  of  considerable  means,  one  witness  testifying  he 

estimated  hiai  to  be  worth  $50,000.    This  opinion  was  not 

based  on  actual  knowledge.    The  defendant  was  engaged  in 

the  business  of  burning  lime,  and  all  he  had  acquired  was 

made  by  his  own  industry  and  good  business  habits.    The 

estate  had  been  properly  cared  for,  and  was  ready  to  be 

turned  over  as  the  court  might  direct.    Every  portion  of  it 

had  been  preserved  for  the  heirs. 

The  court  disallowed  the  item  of  interest  in  the  auditoi-'s 
report,  and  allowed  to  said  defendant  the  sum  of  $3,500,  for 
exx>enditures  in  the  support  and  edncatiou  of  the  complain- 
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ant.    These  are   the  only  portions  of  the  decree  necessai^ 
to  state  in  order  to  understand  the  decision. 

February  17, 1876,  the  plaintiff  appealed  from  so  uinch 
the  above  decree  as  adjudges  the  defendant  Stephen 
Castleman  not  liable  to  the  payment  of  interest  on  tl 
moneys  collected  by  him  as  guardian  of  the  plaintiff, 
strikes  from  the  report  of  the  auditor  the  several  items 
interest  there  charged  against  said  defendant;  and  also 
so  much  of  the  said  decree  as  allows  to  the  saidS.  D.  Castles 
man  the  sum  of  $3,500  for  expenditures  in  the  support  aik  <] 
education  of  the  complainant  from  the  death  of  ThoQi^K.s 
Cookendorfer  to  the  date  of  her  marriage. 

March  G,  1870,  the  defendant  S.  D.  Castleman  noted  an  aj^^j- 
peal  from  so  much  of  the  decree  as  confirmed  the  auditor-^^^s 
report  in  part. 

Birney  &  Birney  for  complainants : 

1st.  The  defendant  is  certainly  to  be  charged  with  siinpl 
interest,  and  it  is  not  certain  that  he  is  not  liable  topaymei 
of  compound  interest. 

It  is  well  settled  that  where  an  executor,  guardian,  or  otb( 
trustee  mingles  the  trust-fund  with  his  own,  or  uses  it  iu  hi 
private  business,  or  neglects  to  invest  where  it  is  his  duty 
do  so,  or  neglects  to  settle  his  account  for  a  long  period, 
to  distribute  where  necessary,  he  is  liable  to  interest. 

Bovenden  on  Frauds,  p.  431, 434 ;  Hill  on  Trustees,  p.  37 i, 

and  note  ]  Diffenderfer  vs.  Winder^  3  G^.  &  J.,  341 ;  Jacob  v^  -s. 
Emmetj  11  Paige,  142;  Kellett  vs.  Eathhun^  4  id.,  102;  Spec-^rr 
vs.  TenJchanij  2  Barb.  Ch.,  211 ;  Miller  vs.  Beverly^  4  Henn.    ^V' 
M.,  415 ;  Lyles  vs.  Hatton,  G  G.  &  J.,  122 ;    Turney  vs.  Ff^/ 
iamsj  7  Yerg.,  172;  Oriswold  vs.  Chandler^  6  N.  H.,  497;  Jen- 
nings vs.  Jennings^  22  Gratt.,  313;    Latimer  vs.  Hanson^  1 
Bland,  51 ;    Vanderkeyden  vs.  Vanderheydeny  11  Paige,  520; 
Fridge  vs.  State,  3  Har.  &  Gill.,  105. 

The  whole  testimony  in  this  case  shows  conclusively  that 
the  guardian  mingled  the  trust-fund  with  his  own,  used  it  in 
his  private  business,  and  neglected  for  fourteen  years  to  give 
any  account  of  his  receipts  and  expenditures,  doing  so  then 
only  when  compelled  to  do  so  by  the  court. 
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2d.  The  conrt  erred  in  allowing  the  defendant  $3,500  tor  the 
support  and  edncation  of  the  plaintiff. 

The  defendant  is  the  father  of  the  plaintiff,  and  a  man  of 
wealth.  As  snch  he  was,  ander  the  law,  boand  to  maintain  the 
plaintiff  from  his  own  estate.  He  could  not  divert  any  part 
)f  the  plaintiffs  estate  to  her  support  and  education,  except 
ipon  order  of  the  probate  conrt,  made  nnon  proper  cause 
shown.  A  parent  will  not  be  permitted  to  avoid  the  duty 
»8t  upon  him  by  the  law  of  supporting  his  own  children,  un- 
less he  shall  first  gain  the  consent  of  a  competent  court  to 
the  application  of  part  of  their  own  estate  to  their  mainte- 
nance. 

Courts  are  jealous  of  the  rights  of  infants.  2  Story's  Eq. 
Jur.,  sec.  1346 ;  On'ffith  vs.  Bird,  22  Gratt.,73 ;  Harlan's  Accts., 
5;  Rawie,  323;  VanValkenbmgh  ys.  TV^a^«on,  13  Johns.,  480 • 
Dupont  vs.  Johnson^  1  Bailey's  Ch.,  274;  Addison  vs.  Boicie^'l 
Bland, GOG;  lieeves's  Dom.  Relations,  p.  324 ;  1  Blackst.  Com., 
440,  note;  Tyler  on  Infancy  and  Coverture,  top  page  289, 
et  seq. ;  In  re  Kane,  2  Barb.  Ch.,  377. 

Until  this  suit  was  instituted,  the  guardian  had  no  inten- 
tion of  charging  the  plaintiff' for  her  support.  This  is  well 
proven  by  the  simple  fact  that  he  kept  no  account  against 
her  for  materials  from  which  to  construct  one. 

3.  In  view  of  the  evidence,  the  claim  made  for  compensa- 
tion by  the  defendant  is  a  monstrous  one. 

The  defendant  collected  nearly  850,000  during  a  period  of 
nearly  fourteen  years,  most  of. which  he  invested  in  a  business 
which  ultimately  made  him  wealthy. 

He  now  lays  claim,  first,  to  all  the  profits  of  his  collections — 
i.  e,y  the  interest;  second,  to  all  the  principal,  because  he  did 
what  every  good  citizen  is  bound  to  do,  and  supported  his 
children  ;  and,  third,  to  some  further  and  indefinate  sum  for 
his  services  in  collecting  the  money,  which  he  afterward  used 
as  his  own. 

Where  a  guardian  or  other  trustee  acts  improperly  in  the 
execution  of  his  trust,  no  compensation  will  be  allowed  him. 
Jennings  vs.  Jennings^  23  Gratt.,  313;  Hilton  vs.  Hilton^  2 
Ve8.,547;  HovendenonFrauds,  p.460;  Test  Law  of  Maryland, 
p.  103,  note. 

The  defendant  was  a  wrongdoer  from  the  first,  and  his  acts 
should  be  closely  scrutinized. 
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A  guardian  by  nurture  or  by  nature  has  no  right  to  the 
possession  of  the  real  estate  of  his  ward ;  his  trusc  reapecta 
only  the  person  aud  educatiou  of  the  ward.  Bingh.  on  Inf^ 
177;  Jackson  vs.  Combs,  7  Cow.,  36;  1  Blackst.  Com.,  452; 
Miles  vs.  Boydeuy  3  Pick.,  213 ;  Eyde  vs.  Stom?,  7  WencL,  354. 

James  G.  Payne,  for  defendant  S.  D.  Castleman,  cited : 

Hill  on  Trustees,  375,  524 ;  Tyler  on  Inf.  and  Cov.,  291  et 
seq.]  2  Store's  Eq.  Jur.,  sec.  1345;  3  Lead.  Canes  io  Eq.,  265 
to  278;  2  Barb.  Ch.,  377;  4  Sandf.  Ch.,  417. 

Mr.  Justice  Humphbets  delivered  the  opiuion  of  the  court: 

We  are  not  advised  how  the  chancellor  could  have  allow 
a  larger  or  greater  sum.    We  think  that  he  did  equity  i 
full  to  complainant  as  far  as  the  record  discloses.    It  Wi 
his  duty  to  find  from  the  evidence  facts  satisfactory  to  th 
mind  upon  which  to  base  a  decree.    The  record  discloses  n 
fact  that  is  sufficient  to  operate  upon  our  minds  as  anindu 
ment  to  interrupt  the  decree  by  way  of  charging  the  d 
feudant  with  any  greater  burden  than  the  justice  has  don 
The  father,  the  defendant,  has  preserved  the  corpus  of  th 
real  estate,  and  there  is  no  evidence  that  there  was  any 
sonal  property  more  than  sufficient  to  defray  the  expense^^s 
of  the  intestate.    There  is  no  evidence  from  which  it  wouL  ^^ 
be  equitable  to  draw  a  conclusion  that  the  father  had  xkCZMt 
managed  the  small  income  for  his  children  in  the  best  mocH^e 
that  could  have  been  done.    He  sent  his  daughter  to  schoc^  1» 
giving  her  "the  best  schooling  in  his  reach.'^    Yet  hepi-^ 
served  the  body  of  her  maternal  patrimony.    He  says  th^t 
he  would  not  have  been  able  to  give  her  the  advantages  slse 
received  but  by  applying  the  proceeds  of  the  rents  of  li^er 
grandmother's  patrimony.    There  is  no  evidence  to  contradict 
this  statement  of  his.    The  child  has  received  the  benefits  of 
the  property,  and  still  has  the  body  of  it  left.    A  court  of 
equity  is  often  called  upon  by  guardians  for  permission  to 
sell  and  finally  dispose  of  the  corpus  of  a  ward's  estate  for  ita 
support  and  maintenance.    Tet  we  have,  in  this  case,  the 
instance  of  a  charge  being  loosely  made,  unsustained  by 
proofs,  that  large  incomes  were  derived  from  the  property, 
when  the  child  has  received  the  benefits  of  association  witii 
intelligence  and  intellect,  virtue  and  refinement,  and  elevat- 
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'US'  ideas,  as  far  as  the  schools  can  confer  these  blessings, 
after  settling  dfown  in  life,  she  has  a  hoase  left  into  which 
ean  invite  her  husband  to  make  it  his  abiding  place.    A 
er  is  in  duty  bonnd  to  support  and  maintain  his  children, 
ts  is  a  duty  relative  to  circumstances.    He  is  also  entitled 
ti^heir  services.    He  is  only  bound  to  keep  them  from  want 
*   the  actual  necessaries  of  life.    Whatever  may  be  the 
5^^taDe  of  a  father,  no  court  could  send  its  mandate  into  the 
Sue  castle  to  regulate  the  expenditures  of  (he  family, 
iety  regulates  itself,  however.    The  natural  affection  of 
Qts  will  induce'  them  to  expend  their  incomes  upon  the 
of  themselves.    The  father,  in  this  case,  says  that  he 
not  have  the  means  to  give  his  children  the  advantages 
expansion,  and  he  was  forced  to  use  their  own  funds  if 
jy  received  these  advantages.    We  have  already  intimated 
*^^^t  a  court  of  equity  would  have  caused  a  guardian  to  part 
"^  th  the  body  of  the  separate  estate,  if  necessary,  to  give  to 
^  ward  the  benefits  of  education,  according  to  the  circum- 
Dces  of  the  application.     It  would   have  acted  in  loco 
rentis.    But  here  the  parent  acted  better  than  the  court 
^ald  have  done.    He  has  preserved  the  corpus  of  the  estate 
his  children ;  and  says  that  his  intention  has  always  been 
hand  over  to  his  children  their  property  at  their  majority, 
ear  of  cost  to  them,  although  the  cost  of  their  maintenance 
^-^ceeded  their  income.    This  is  the  character  of  a  guardian 
^)iat  a  court  of  equity  will  always  delight  to  intrust  with  a 
^mall  estate.    There  is  nothing  in  the  testimony  to  cast  a 
Shadow  of  doubt  over  the  entire  correctness  of  this  statement. 
*^he  fact  is  that  he  is  doing  what  he  says  has  been  his  inten- 
t;ioD.    The  chancellor  having  found  the  fact  that  there  is 
^  balance  due  the  complainant  of  $4,769.63,  we  see  every 
^^eason  not  to  increase  the  charge  against  defendant.    Some 
Xnembers  of  the  court  think  that  no  interest  ought  to  be  al- 
lowed on  his  balance  as  found;  while  others  are  of  opinion 
that  it  should  be.    We  have  come  to  the  conclusion  to  affirm 
t^he  decree  with  the  modification  of  allowing  interest  on  the 
ascertained  balance  from  August  28, 1874,  the  time  of  ex- 
liibiting  the  bill  of  complaint. 

Counsel  will  please  draw  a  decree  in  accordance  with  this 
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OOLUMBUS  ALEXANDER  ys.  WILLIAM  DBNinSON^ 
HENRY  T.  BLOW,  AND  J.  H.  EBTGHUH,  OOHMIS- 
SIGNERS,  AND  FIRST  NATIONAL  BANK  OP 
YORK. 

In  Equity.— No.  4094. 

I.  In  view  of  the  deoitlons  of  the  United  States  Sopmne  CoarC,  It  ma^ 
now  be  ooDsideced  settled  law  that  a  eoort  of  equity  .will  noi  in 
fere  by  iijanotion  to  lestiyiln  the  ecAleotion  of  a  tax  Xkfoa  .the 
allegation  that  the  taxis  illegal  or  void.    The enforoement  of 
tax  mast  lead  to  a  maltiplioity  of  salts,  or  irreparable  injnry,  or  thro^* 
a  olond  npon  the  title  to  real  estate,  in  order  to  Jnstify  the  interpos 
tlon  of  eqoity  process. 

n.  The  37th  section  of  the  act  of  Coagress  organizing  a  government  f» 
this  District  declares  that  the  board  of  pnblio  woriu  shaU 
sach  manaer  as  shall  "  be  prescribed  by  law,"  npon  property 
fited  by  improvements,  an  amonnt  not  to  exceed  one^third  of  C 
cost:,  and  the  legislative  assembly  having  failed  to  preacribe  a  mo 
or  formalities  of  assessing,  it  may  well  be  qnestiooed  whether  th 
has  ever  been  a  valid  assessment  for  snch  taxes. 

III.  The  assembly  act  approved  Augast  10,  187 1,  "  prescribing  a  mode^i^»  of 
assesment  ^  for  special  improvements,  prescribes  a  different  mmni  »>r 
of  collecting  special  taxes  from  that  in  which  all  other  taxes  ^^^^^sro 
collected,  and  is  therefore  in  direct  violation  of  the  37th  section  of 
the  organic  act ;  and  the  certificates  of  assessment,  as  a  step  in  '^^■^■■■lie 
process  of  collection,  are  therefore  null  and  void. 

IV.  A  conrt  of  equity  will  grant  relief  against  the  sale  of  property  a 
a  certiiicate  for  Hpocial-iinprovenient  taxes  where  the  certificate 
been  issued  without  authority  of  law  and  the  tax  had  been  ^' 
ticipated  by  the  sale  of  the  evidence  thereof,  and  where  the  cos^^**"^"^  ® 
the  improvement  -bas  l»een  collected  from  the  United  States,  on  ^°^ 
ground  that  such  sale  cannot  take  place  without  casting  a  cloud  u 
plaiutiir's  title. 

V.  Wylik,  J.,  concurs,  but  is  of  opiniou  that  equity  ought  to  prcv 

the  coUoctiuu  of  au  illegal  tax,  ur  one  which  is  void  at  law. 

STATEMENT   OF  THE   CASE. 

The  coinplaiiiimt  is  tb(»  owner  of  re.il  estate  known  as  p 
2  of  square  2S(>,  fronting  on  New  York  avenue,  which 
advertisejl  liy  the  (leleiidarits,  tlie  (.'oininissioners  of  the 
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let  of  Golambiay  to  be  sold  ia  payment  of  a  certificate  of 
dfibtedneaa  issued  by  tb^  late  board  of  public  works^  and 
dd  by  the  First  National  Bank  of  New  York,  daimed  by 
^d^fs|idmt9/t^  bea  liea  apoa  said  iot  loir  .special  improve- 
efk^  ,  Tii(d  coDiplaiQamt  alleges  various  irregularities  in 
le  ^ffyt^iuA  also  tbut  Jkbe  fssessmeut  was  not  in  pccoMiince 
ith  law;  tUat  tbe  mode  of  collection  was  in  violation  .of  Jaw; 
lat  the  sale  would  c^t.aoloud  v^u  his  title  to  the  prop- 
ty }  and  that  the  aggregajte  cost  of  said  jqiprovemeuts  has 
)eDk.as(MwedjM^  collected  Crom' tlie  United  Staies  Oovem- 
^ent^rcharged  to  Merseetiug  streetft>  to  the  «felea^9ailway 
NBfHnileSftaiid  others  thaothe  property-lioldevs^aggregiiting 
Ll^QOO  and  upward ;  and  any  further  collections  on  ac- 
mut  of  9aid  improveipents  would  realise  largely  in  excess 
t  their  cost,  and  therefore  cannot  be  made. 
He  .ask»  that  all  proceediAgs  to  enforce  the  psyment  «f 
lid  certificate  of  indebtedness  may  be  perpetually  restiained. 
he  other  fietcts  sufficiently  appear  in  the  opinion  of  the  court, 
he  briefb  of  counsel  are  omitted,  as  they  would  occupy  more 
)aoe  than  can  be  allotted  them. 

Joseph  J,  Stewart  and  William  Henry  Brawn  for  complain- 

Dt. 

JE.  L.  Stanton  for  District  Commissioners. 
WiUiam  A.  Cook  for  First  National  Bank. 

Mr.  Justice  MacAbthub  delivered  the  opinion  of  the 
)urt: 

Two  terms  have  elapsed  since  this  cause  was  argued  and 
ibmitted ;  and,  owing  to  the  importance  of  the  questions 
Lvolved  and  the  diversity  of  views  entertained,  we  have 
een  unable  to  announce  a  decision  until  the  present  time. 
Bven  now  I  can  only  give  a  very  brief  statement  of  my  views, 
ad  although  a  majority  of  the  court  concur  in  the  condn- 
on,  it  is  upon  grounds  not  altogether  shared  in  by  those 
F  us  who  agree  in  the  final  disposition  to  be  made  of  the 
iuse. 

The  bill  is  filed  to  restrain  the  Commissioners  of  the  Dis- 
id  from  selling  the  real  estate  of  the  complainant  in  pay- 
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ment  of  a  eertificate  of  indebtednoss  issned  by  the  faite  board 
of  pablie  workSf  which  is  daimed  to  be  a  Ibbq  opoti  the  prop- 
erty of  the  oomplainant  for.apedal-impro  vMieot  taoEea*  '  The 
oonplainamt  alleges  that  the  eertificate  waa^  issae^'wiHioat  .::#-^t 
the  authority  of  law',  and  constitntes  no  lien  apoa  his  reaL^,^^i 
estate.    He  states  varioas  irregnlarities  in  esttteattng  the^^,^^ 
cost  of  making  the  impiovementi  in  making  the  assess- <^^^. 
ment,  and  in  advertising  the  sale.    He  charges  that  larg^^"^-^ 
snmswere  eompnted  which  did  not  constittite  any  part  o^:^  ^f 
the  cost,  and  that  property  liable  to  taxation  was  not  idcv^q. 
dnded  in  the  assessment,  for  the  reason  that  it  belonged  t;^^    ^ 
religions*  institntions,  and  some  of  it  to  th^  IHsttict  of  OolniOK^  m. 
bia ;  and  he  farther  alleges  that  the  entire  cost  of  the  iiK^  Jm. 
provement  has  been  assessed  to  and  collected  from  thgl-fhe 
United  States  Oovemment.    I  will,  however,  confine  h  ^  ^u^ 
observations  entirely  to  the  legality  of  the  certificate  in  co^=^»oq. 
nection  with  the  alleged  payment  of  the  work  by  the  Oene^KL^si^j 
Government. 

In  the  case  of  EarknesB  vs.  The  Diatriet^  1  MooA.,  121,  "^ 
decided  that  as  a  court  of  equity  we  wonld  not  interfere 
injunction  to  restrain  the  collection  of  a  tax  upon  the  mere 
gation  that  the  tax  is  illegal  or  void,  and  the  Supreme  Ooui 
the  United  States  has  so  often  decided  the  same  way,  thati 
principle  may  now  be  considered  settled  law.    This  rule,  h4 
ever,  has  its  exceptions ;  and  whenever  the  enforcement  of  "^^e 
tax  wonld  lead  to  multiplicity  of  suits,  or  irreparable  injury*,  or 
throw  a  cloud  upon  the  title  to  real  estate,  equity  will  In^er. 
l)08e  its  preventive  remedies.    It  is  not  my  intention  to  io- 
fringe  upon  this  principle  jn  the  present  case,  btitto  adjadj. 
cate  within  its  limitations.    We  have  not  yet  passed  upon 
the  validity  of  these  certificates,  although  they  liave  been 
argued  before  us  many  times.    In  the  case  jost  rsfened  tOj 
we  expressly  declined  to  do  so  where  an  application  was 
made  for  a  preliminary  injunction  to  prevent  the  eertiflostes 
from  being  issued.    The  Government  was  then  pro06ediDg  to 
enforce  the  collection  of  its  revenue.    But  these  taxes  have 
been  anticipated  by  the  sale  of  the  certificates^  and  tbe 
District  cannot  now  be  embarrassed  in  the  speedy  colleetion 
of  its  taxes.    The  question  of  public  poliqy  no  longer  exiats, 
and  if  it  be  true  that  the  costs  of  the  improvement  have  also 
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HI  collected  from,  tbo  Government  of  tdie United  Statea, 
i  sale  .of  the  property  cannot  take  place  withoat  ooeting  a 
ad  npon  the  title  for  which  the  complainant  would  have 
lemedy  at- law.  Under  these  ciroamstanoea  I  think  the 
e  which  prevents,  a  court  of  equity  from  restraiiiing  the 
ieolion  ef  on  erroneoas  tax  is  not  applicable.  The  special 
oomstances  exist  which  would  authorise  us  to  interpose  for 
I  purpose4>f  preventing  a  cloud  upon  the  plaintiff's  title. 
rhe  only  authority  for  issuing  the  special-improveii^ent  cer- 
cates  is  found  in  the  act  of  the  legislative  assembly  ap- 
>ved  August  10, 1871^  sess.  1,  31,  The  3d  section  provides 
It  thirty  days  after  the  assessment,  if  the  tkx  is  not  paid, 
)  board  of  public  works  shall  issue  certificates  of  indebted- 
IS  against  the  property  assessed,  which  shall  bear  interest, 
1  shall  remain  a  lien  upon  the  property ;  and  if  the  assess- 
int  shall  not  be  paid  within  one  year,  the  board  shall  pro- 
wl to  sell,  the  property  on  the  application  of  the  holder  of 
3  certificate.  But  it  is  contended  that  the  legislative  as- 
nbly  had  no  authority  to  authorize  the  board  of  public 
»rka  to  issue  sudli  certificates  or  to  declare  them  a  lien  upon 
d  estate,  and  that,  therefore,  the  act  is  null  and  void  iu 
a  respect.  To  determine  this  question,  a  reference  to  the 
rty-seventh  section  of  the  act  of  Congress  approved  Feb- 
uy  21,  1871,  Organizing  a  government  for  this  Diistrict, 
comes  i^ecessary.  That  section  provides  that  the  board 
dl  have  power  '^  to  disburse  upon  their  warrant  all  moneys 
propriated  by  the  United  States,  or  the  District  of  Colum- 
I,  or  collected  from  property-holders  in  pursuance  of  lawj 
*  the  improvement  of  streets,  avenues,  alleys,  and  sewers, 
d  road»  and  bridges,  and  shall  assess,  in  such  manner  as 
All  he  prescribed  by  lawj  upon  the  property  adjoining  and 
be  espeoially  benefited  by  the  improvements  authorized  by 
V  and  to  be  made  by  them,  a  reasonable  proportion  of  the 
)t  of  the  improvement,  not  exceeding  one'third  of  such  cost, 
lioh  sum  shall  be  collected  m  aU  other  taxes  are  eollectedJ^ 
[t  is  here  distinctly  declared  that  the  board  shall  assess,  in 
3h  manner  as  shall  he  prescribed  by  law^  ui>on  property  bone- 
)d  by  improvements,  an  amount  not  to  exceed  one-third  of 
)  oost^  and  here  their  express  powers  end.  They  have 
thing  bnt  the  function  of  assessment,  unless  it  is  to  dis- 
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urse  upoD  Uieir  warranc  all  money  npproprfoted  by  the 
jDited  States,  or  the  District,  or  ooHeeted  from  Ae  property- 
holders  in  pursoanoe  of  law  for  the  improvements;    It  may 
well  be  doubted  whether  a  valid  aseessident  wai^  ever  made. 
The  legishitive  assembly  undertook  to  ^prei&ribebj^law^'* in 
the  act  of  Aagost  10,  a  mode  of  assessiag  for  special  im- 
provements, and  they  enact  that  a  statement  of  the  cost 
thereof  shall  be  prepared  by  the  board  of  public  works,  and 
that  an  assessakent  based  npon  said  statement  shall  be  made 
as  provided  for  in  the  thirty-seventh  seetiou  of  the  organic 
act    Bat  no  mode  is  provided  for  making  the  assessment  i^ 
self.    Whetlior  it  shall  be  according  to  the  front  foot,  or  npon 
the  snperfloes  of  the  lots,  or  according  to  their  diffiseetit  val- 
ues, are  matters  left  entirely  to  the  discretion  of  the  board, 
instead  of  being  <*  prescribed  by  law.**    The  usuU  grounds 
and  formalities  of  assessment  and  collection  are  not  pre- 
scribed in  accordance  with  the  provisions  of  any  law.    Even 
if  the  legislative  assembly  had  the  power  of  delegatitig  the 
mode  of  assessing  to  the  board  under  its  general  power  of 
legislation,  it  could  not  do  so  in  regard  to  the  spedal  taxes, 
because  the  organic  act  requires  explicitly  that  the  mode  of 
assessment  shall  be  prescribed  by  settled  law.    It  cannot 
well  be  contended  that  the  members  of  the  board  of  public 
works  could  assess  according  to  their  own  will  and  pleasure, 
for  the  organic  act  was  undoubtedly  framed  in  this  respect 
to  prevent  the  abuse  which  might  result  from  such  arbitrary 
methods  of  imposing  burdens  upon  the  property  of  citizens. 
We  have  seen  that  the  thirty-seventh  section  of  the  act  for 
the  District  government  requires  that  a  reasonable  propo^ 
tion  of  the  cost  of  improvement,  not  ex-ceeding  one-third  of 
the  cost  of  the  improvement,  is  to  be  assessed  on  the  adjoin- 
ing pro(>erty,  ^^  which  sum  shall  be  collected  as  all  other  taxes 
are  collected.''    How,  then,  are  other  taxes  collected,  by  whom 
and  under  what  accountability,  and  who  is  responsible  for 
their  sate-keeping  f    Certainly  not  the  board  of  public  works. 
We  know  who  is  the  accountable  officer  in  the  collection  of 
all  other  taxes  and  the  process  by  which  he  performs  hn 
duty,  and  that  issuing  certificates  and  selling  them  in  the 
market  in  anticipation  of  the  taxes  constitute  no  steps  in  tht 
I)roce88  of  collection.    By  the  section  of  the  charter  already 
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rofHrred  to,  the  speeial  aseessments  are  to  be  collected  in  the 
same  way,  and  all  laws  in  eziatence  within  the  District  pre- 
aeribing  the  datiee  of  offieero  intrasted  with  this  important 
dtttgr  «over  add  proteet  the  costs  of  improvements.    But  the 
aaaeaihly,  in  dissegard  of  all  this,  have  prescribed  an  entirely 
<]iffereDt  raannar  of  collecting  them,  and  have  declared  that 
if  they  are  not  paid  within  thirty  days,  the  said  board  of 
pubUo  works  shall  Immediately  afterward  issue  these  eertifi- 
<»Eliea,  bearing  interest^  which  are  to  remain  a  lien  upon  the 
pmperty,  and  for  w^hioh  it  may  be  sold  at  the  end  of  a  year 
l>y  tii^  boflvd  apon  the  application  of  the  holder.    How,  there 
^8  no.  law  pliBSoribiag  that  ^<all  other  taxes  are  collected^  in 
tliis  manniep.    There  is  no  law  which  authorizes  in  regard  to 
Jill  other  taxes  a  certificate  as  a  step  in  the  process  of  collec- 
tion, and  which  is  to  bind  the  property  and  become  transfer- 
Abla    The  act  of  the  assembly  provides  a  special  and  sum- 
mary manaiBr  of  enforcing  the  payment  of  these  taxes  wholly 
unknown  to  the  law  of  the  District,  and  therefore  in  direct 
violation  of  the  act  of  Congress.    To  that  extent  it  is  there- 
fore nnll  and  void,  as  are  all  the  proceedings  under  it.    But 
it  is  said  that  Congress  has  recognized  the  validity  of  this 
act  of  the  assembly ;  and  we  are  referred  to  the  act  of  Con- 
gress abolishing  the  District  government,  the  second  section 
of  which  provides  that  nothing  therein  contained  shall  affect 
any  provisions  of  law  authorizing  or  requiring  a  deposit  of 
certificates  of  assessment  with  tlie  sio king-fund  commis- 
sioners of  the  District.    This  is  not  to  be  considered  as  a 
ratification  judicially  or  by  Congress  of  the  action  of  the  as- 
sembly in  regard  to  these  certificates.    The  same  act  provides 
that  aU  taaei  lawfully  assessed  shall  be  collected,  and  the  power 
of  anticipating  the  taxes  by  a  sale  of  the  evidence  thereof  is  ex- 
pressly prohibited.    It  cannot,  I  think,  bo  successfully  main- 
tained that  an  act  of  Congress  which  prohibits  these  certifi- 
cates, and  declares  that  only  taxes  which  have  been  lawfully 
assessed  eAn  be  collected,  is  a  ratification  of  the  assembly  leg- 
i8latk>n,  so  as  to  take  away  the  right  of  the  tax-payer  to 
defend  his  property  from  sale  upon  a  lien  which  had  been 
previously  void.    The  other  alleged  ratifications  by  acts  of 
Congress  are  mere  implications,  and  are  liable  to  the  same 
disposal. 
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Upon  the  grounds  tbna  briery  i^tated  I  conie  to  tjt^e  cpnola^ 
sion  that  theoertificateaopgbt.to  beenforoed;  agajosfe  the 
propertj^  of  complainant  is  withool^  autboxitj; ,  qi  I^(if  i . wci 
yet  if  the  District  anthorities  were  seeking  tjbt^.iBiBiediat^ 
collection  of  the  taxes  as  a  means. of  cairying  on  tbe  govern-- 
ment  we  would,  I  think,  be  compelled  to  refuse  tb0  xc»medy 
sought  in  this  case. 

In  the  case  of  MarJcness  vs.  The  Dktfict,  already  refc 
to,  the  court  say :  ''  In  the  leading  cases  where  the  attemp^^ 
has  been  been  made  to  enjoin  taxing  officers,  the  eourta  bav^ 
declared  that  there  are  reasons  of  public  justice  and 
why  a  court  of  chancery  should  not  interfere  to  soapend 
collection  of  public  revenue  unless  in  exceptional 
These  declarations  have  nearly  all  been  made  in  oases 
special  assessments,  and  are  founded  upon  the  necessity  of: 
speedy  collection  of  the  taxes  as  the  means  of  carrying 
government.    These  considerations  have  deterred  conrta 
equity  from  subjecting  the  collection  of  public  revenue 
the  hazard  and  delay  of  protracted  chancery  litigatior^  ." 
This  grave  question  of  public  policy  does  not,  bowe>  er,  api^Hy 
to  the  case  at  bar,  for  the  certificate  in  controversy  has  l>o^:5n 
sold  to  and  is  now  the  property  of  the  First  National  BsLMMk 
of  New  York,  and  the  sale  sought  to  t>e  restrained  is  for  t;lje 
benefit  and  at   the  instance  of  that  institution.    The  go  v- 
ernmenthas  received  all  it  ever  will  in  exchange  for  tlist 
evidence  of  the  tax,  and  not  one  dollar  to  be  realized  from 
the  sale  of  this  property  could  be  used  as  the  means    of 
public  revenue.    It  is  a  mere  contest  between  indiyidual:^  iQ 
which  the  public  have  no  direct  interest.    The  bank,  perhaps, 
on  a  collateral  proceeding  at  law,  has  a  claim  agaiinst  tbe 
District,  but  upon  that  we  are  not  at  present  called  upon  to 
pronounce  an  opinion  and  do  not.    I  am  of  opinion  that  the 
jurisdiction  of  this  court,  under  these  circumstances,  will 
interfere  as  in  other  cases  of  litigation  involving  only  the 
rights  and  interests  of  private  persons.    The  bank  ondoab^ 
ediy  purchased  the  certificate  as  a  profitable  investment,  and 
subject  to  such  disadvantage  as  tax-titles  usually  inherit, 
and,  seeking  to  enforce  a  void  instrument,  it  should  not  be 
permitted  to  cast  a  cloud  upon  the  title  to  tbe  properly  of 
the  complainant  |  ^ 

^. 
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It  is  also  said  that  complainant  shonld  at  least  pay  what 
18  doe  in  order  to  obtain  veAiet  from  the  whole  tax.  In  tax 
cases  the  Bnpreme  Ooort  of  the  United  States  has  quite  re- 
cently (IVtylor  vs.  Seoor  et  alj  2  Otto,  575)  laid  down  this  doc- 
trine as  founded  in  the  first  principles  of  eqaity  jnrisdiction. 
3ttt  in  the  case  before  ns  it  is  alleged  that  the  whole  costs  of 
the  improvements  on  New  York  avenue  have  been  collected 
ftom  the  United  States.  The  Commissioners,  in  their  answer^ 
aay; 

<<That  First  Auditor's  account,  August  2, 1872,  shows  con- 
gressional appropriation  as  $192,881.12  for  work  in  front  of 
United  States  property,  of  which  $19,881.05  is  for  New  York 
avenue  between  Ninth  and  Fifteenth  streets,  of  which 
$2,271.22  was  credited  to  H  street  and  $2,670.40  to  I  street; 
the  balance  of  $14,939.45  to  New  York  avenue. 

*^Seven  months  afterward,  March  4,  1873,  a  farther  appro- 
priation was  made  by  the  United  States,  of  which  there  was 
charged  on  account  of  New  York  avenue  $137,572.80, 
deducting  former  appropriations. 

"Whether  or  not  these  two  appropriations  relieved  suid 
property  of  complainant  from  the  lien  credited  by  the  assess- 
ment previously  made  and  certificate  previously  issued  and 
in  the  hands  of  a  third  party  who  had  purchased  the  same, 
is  a  question  of  law^  which  we  submit  for  the  decision  of  the 
court.* 

Kow,  here  it  is  admitted  that  an  appropriation  consider- 
ably exceeding  the  whole  expenditure  for  the  improvements 
on  New  York  avenue  has  been  paid  to  the  District.  This 
would  undoubtedly  inure  to  the  benefit  of  persons  owning 
the  adjoining  lots.  The  payment  of  a  tax  to  the  proper 
officers  extinguishes  the  indebtedness,  and  relieves  the  prop- 
erty upon  which  it  is  assessed ;  and  it  is  the  duty  of  the  gov- 
ernment to  make  the  proper  application,  so  as  to  redeem 
any  evidence  they  have  given  of  the  indebtedness.  The 
First  National  Bank  should,  therefore,  present  their  certificate 
to  the  District.  So  far  as  the  lot  is  concerned,  the  lien  no 
longer  exists. 

To  allow  the  land  to  be  sold  for  a  tax  that  has  been  col- 
lected, or  where  the  public  policy  of  allowing  the  govern- 
^lent  to  collect  its  revenue  is  not  involved  upon  a  void  tax, 
Would  be  to  cast  a  cloud  upon  {iie  title  of  real  estate ;  and 
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^his  is  tbe  very  case  in  whioh  aU:  the  authotitiea  agfeee  tbat 
the  chanceiy  jurisdietien  maj  be  invoked. 

I  regret  extremely  that  my  other  ej^gagemeBtia  hafve  not 
left  me  goflhsieut  opportuni^  to  fortify  ihete  vaawe  with  a 
reference  to  appropriate  easei. 

The  prayer  of  the  bill  maet  be.  allowed,*  and  -the  i^jaMtaon 
be  made.permaaeat. 

Wtlie,  J.|  while  concurring  in  the  judgment,  was  of 
opinion  that  a  court  of  equity  ought  to  restrain,  the  col- 
lection of  an  ill€^  tax  where  the  law  had  been  disregarded 
or  where  there  was  no  law  for  the  assessment. 

Gabtteb,  C\  J.,  dissented,  and  Humphbeys,  J.,  read  the 
following  opinico. 

The  only  allegations  in  the  bill  which  we  can  noliee  are,  in 
my  opinion,  that  of  fraud  in  the  admeaaarenent  aad  the  tax, 
indodingthechnrohproperty.  These ehargeagivejnriadietion 
to  a  court  of  equity.  If  there  waa  a  wrong  meaaaiement  of 
the  grounds,  there  mast,  neoessarily,  have  been  too  Ugb  an 
assessment  If  too  high  an  assessment,  the  court  could  con- 
trol it  if  coupled  or  attended,  as  is  alleged,  with  fraud.  The 
assessment  for  the  church  property  ought  to  be  made  upon 
the  common  fund  of  the  District,  not  upon  the  property  im- 
mediately adjoining.  Complainant  should  tender  into  court 
the  amount  really  due,  to  be  separated  by  him  in  his  bill, 
before  he  can  £sk  or  obtain  a  restraining  or  enjoining  order 
or  decree.  If  the  assessment  is  void,  complainant's  lemedy 
is  full  and  complete  at  law,  and  cannot  ask  the  aid  of  a  oourt 
of  chancery.  It  is  only  where  some  account  is  to  be  taken, 
or  adjustment  is  to  be  made  of  conflicting  rights,  that  th» 
interposition  of  equity  proceedings  can  be  invoked. 

The  complainant's  claim  is  for  adjustment,  but,  before  he 
can  interrupt  the  prima  facie  case  against  him,  he  must  offer 
to  pay  what  really  is  due.    The  bill  shows  that  something  is 
due,  else  it  shows  a  total  absence  of  authority  to  levy  the  tax 
and  issue  the  certificates,  and   that  the  whole  proceedings 
were  void ;  in  which  event  the  remedy  is  complete,  full  and 
adequate,  at  law. 

It  is  true  that  the  bi!l  al!eges  that  the  proceeding  in  issoing 
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le  certificate  against  tbe  property  of  complainant  was  void 
id  illegal.  Yet,  if  tbat  is  trae,  tbe  relief  of  oomplsinaDt  is 
:1I,  adeqaate,  sn)  complete  at  lavr,  and  he  cannot  call  to  bis 
d'  tbe  nmediiri  powers  or  fBoetions  of  a  conrt  of  eqelty.  If 
lid,  it  is  of  no  effect;  it  needs  no  correction;  it  needs  no 
imedial  InterferenM;  tt  needs  no  eorreotion  of  that  which, 
r  reason  of  ita  nniveisality,  ia  deticient.  The  deficiency 
tea  not  exist  if  the  issoance  of  tlie  certificate  ia  void,  and 
te  remedy  mnet  be  complete  at  law.  If  the  certificate  is  void, 

casts  no  cload  npon  tbe  title  such  as  the  law  recjaireq  to 
e  removed  by  the  interposition  of  a  conrt  of  equity.  Bat  if 
lere  are  equities  or  adjastments  between  tbe  parties,  then 
le  peculiar  remedies  afforded  in  chancery  may  be  resorted 
).  TVheD  tbede  are  resorted  to,  the  court  can  require  tbe 
omplaiDant  to  perform  what  may  be  necessary  on  his  part 
4fore  proceeding  any  further  in  the  case. 

Tbe  case  before  ns  comes  within  the  rules  stated,  and  tbe 
omplainant  must  abide  by  them  or  his  bill  be  dismissed. 

Tbe  majority  of  the  court  think  tbat  the  iojaaction  should 
«  made  permanent,  aad  this  is  my  dissent  ftvm  their  ruling. 
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TUOHY,  BXEOCTOK,  vs.  MARY  MABTDrBt 

In  Equity.— ifa  3737. 

I.  A  derise  of  land  after  paymeDt  of  debts  is  a  charge  ou  the  land,  an^^ 

-vrhen  the  personal  assets  are  exhausted,  the  'exeontbr  may  file  a  bilTf 
for  the  sale  of  the  veal  estate  to  pay  saoh  debts,  'and  tlie  ^redR 
need  not  be  made  parties  to  sacb  bill. 

II.  When  a  testator  devises  lands  after  his  debts  are  paid,  and  in  a  an 

qnent  part  of  the  will  directs  that  a  portkolar  lot.  shall  be  sold 
public  auction  and  the  proceeds  applied  to  the  expenses  of  a  mon 
ment  to  be  erected  at  his  grave,  it  was  held  that  the  oost  <^  th 
monument  was  a  first  lien  upon  such  lot,  and  to  that  extent  was 
limitation  upon  the  preceding  general  clause  in  respect  to  the  pa, 
ments  of  debts. 

STATEMEKT  OF  THE  CASE. 

John  A.  Oately  made  his  will  January  11, 1873,  and  direct 
therein,  ^^after  his  debts  and  faneral  charges  were  paid,^  flrs' 
that  a  marble  monument  should  be  put  upon  his  grvkve^  t 
expense  thereof  not  to  exceed  $1,000,  and  that  part  of  hf 
property  situated  on  the  corner  of  B  and  Twelfth  streets  nortll 
east  be  sold  for  cash,  at  public  auction,  and  that  the  procee<E:^ 
thereof  should  be  appliud  to  the  payment  thereof.    The  1 
thus  designated  is  situated  in  square  1010.    The  second  d 
vise  is  to  his  brother,  Patrick  Gately,  and  his  heirs,  and  co 
prebends  the  balance  of  testator's  property  in  said  squax: 
1010.    The  third  devise  is  to  his  sister,  Mrs.  Mary  Martin,  • 
his  property  in  square  419  in  fee-simple.    These  are  the  on 
devises  necessary  to  be  stated  in  order  to  comprehend  t 
decision. 

The  complainant,  who  is  the  executor,  had  a  monume 
erected,  the  cost  of  which,  $1,000,  is  due  the  contractor.    T 
personal  estate  has  been  exhausted,  and  there  still  rem 
debts  due  to  certain  creditors  amounting  to  several  hundr^   ^ 
dollars.    The  complainant  represents  that  there  is  no 
sonal  property  out  of  which  to  pay  these  debts,  and  he  the 
fore  prays  for  leave  to  sell  all  the  real  estate.    The  land 
vised  to  Mrs,  Martin  in   sqnaro  410  is  enonmbeied  with 
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rtgage  for  $1,000,  and  she  claims  that  an  account  should 
taken  of  the  debts,  and  the  amount  chargeable  against  the 
»perty  so  devised  to  her  be  ascertained,  and  she  be  allowed 
pi^  ifei  and  bare  said  property  conveyed  to  her,  subject  to 

aforesaid  mortgage.  Patrick  Oately,  the  ocher  devisee, 
iwers  to  the  same  effect  with  reference  to  the  property 
rifled  to  him  in  square  1010.  The  reiK)rt  of  the  auditor, 
o  stated  the  account,  shows  debts  amounting,  in  the  whole, 
the  sum  of  $843.72.  The  value  of  the  property  in  square 
}  is  $2,500,  that  in  square  1010  is  $1,750,  of  which  $500  is 
^anse  of  a  new  house  in  course  of  erection  by  the  said 
trick  Gately,  commenced  since  the  death  of  the  testator, 
rceptions  were  filed  to  the  auditor's  report,  and  the  court, 

the  14th  of  February,  187G,  ordered  that  the  property  in 
oare  1010  be  specifically  charged  with  the  payment  of  the 
,000  as  the  cost  of  the  monument,  and  with  the  sum  of 
20.53  and  iutere^st  for  the  debts  and  expenses,  and  that 
e  residue  of  such  debts  and  expenses  be  chargeable  to  the 
opert^y  devised  to  Mary  Martin,  and  that  they  have  leave 

retain  the  property  devised  to  them  by  paying  to  the  clerk 

the  court  said  sums  respectively.  From  this  decree  Mary 
artin  has  appealed.  The  grounds  of  her  appeal  cannot  be 
)tter  stated  than  in  the  learned  brief  of  her  counsel,  which 

given  below  in  full. 

John  W.  Frazee  for  complainant : 

1st.  This  is  a  bill  filed  by  the  executor  in  behalf  of  certain 
editors  of  John  A.  Oately,  deceased. 
2d.  The  real  estate  of  John  A.  Gately  is  specifically  de- 
sed,  one  portion  to  Patrick  Gately,  and  the  other  to  his 
ster,  Mary  Martin. 

3d.  The  devise  to  Patrick  Oately  is  specifically  charged  in 
le  will  with  the  cost  of  a  monument. 
4th.  The  devise  to  Mary  Martin  was  encumbered  during 
le  life-time  of  the  testatof . 

5th,  The  debts  proven  and  allowed  by  the  special  auditor 
segregate  $843.72. 

6th.  The  defendants,  Patrick  Gately  and  Mary  Martin, 
ave  been  in  possession  of  the  property  devised  to  each,  re- 
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spectively,  for  more  than  three  years^  and  bAve  reeeirad  the 
rentSt  issueif^  and  profits  fton  the  same. 

7tb«  The  time  allowed  tbO'deflBiidaDts,  Oately-aiid  Maftin^ 
in  which  to  redeem  the  estate  devised  to  theut  raspectively^ 
by  the  deeree  of  Febniary  14, 1876,  has  expired. 

Stfa.  No  authorities  are  herewith  dted  as  refereace,  as  the 
only  qaestion  involved  in  the  appeal  is  ^  the  apportiaiuDent 
of  the  debts  foand  to  be  dae  the  creditors.'' 


Thomas  Je$up  MUler  for  Mrs.  Martin : 

The  bill  shoald  be  dismissed — 

Ist  Becanse  there  is  no  proper  party  plaintiff. 

The  bill  is  filed  by  an  executor  to  have  the  real  estal 

of  his  testator  sold  for  the  payment  of  his  debts ;   it  ic^     ,^ 

not  a  creditor's  bill,  though  it  aims  to  address  itself  to  th^»-        ^ 
jurisdiction  of  the  court  for  administering  assests.    (JSisi 
mond  vs.  Mammon^  2  Black.,  306.)    The  creditors  are  non* 
of  them  parties  to  and  so  not  bound  by  the  proceedings  i: 
the  suit.    This  Jurisdiction  of  chancery  is  founded  upon 
principle  that  it  is  the  duty  of  the  court  to  enforce  the  execi 
tion  of  trust ;  that  heirs  and  personal  rei)resentatives 
bound  to  apply  the  property  in  their  respective  hands  to 
payment  of  debts  and  legacies.    Obviously,  then,  a  creditcz^ J 
is  the  proper  party  to  call  for  the  exercise  of  this  jurisdictio  ^^ca. 
The  executor  cannot  maintain  this  suit.    His  duty  is  to  de  ^il 
with  the  property  committed  to  him  by  the  will,  {Bush  v^is. 
Warej  15  Pet.,  93.)    When  that  has  been  accounted  for  aiHA^d 
disposed  of,  his  duty  and  his  powers  end.    The  effect  of  scs.  s- 
tainiDg  this  bill  would  be  to  give  to  personal  representative 
the  power  to  administer  real  as  well  as  personal  assets.   ^^Su^sb 
a  doctrine  is  at  war  with  the  spirit  of  all  the  decisions  of  tLmis 
court  on  the  subject."    Collinson  vs.  Owens^  6  G.  &  J.,  9. 

2d.  No  sale  could  well  be  made  of  the  property  in  sqaa.r& 
No.  419  unless  Michael  Gately  and  the  children  of  Michael 
Gately  were  parties  defendant,  owing  to  the  words  of  the 
will  devising  that,  and  owing  as  much  to  the  language  of  tiie 
auditor  in  passing  upon  that  devise. 

Even  should  the  court  entertain  the  bill  as  one  to  admin- 
.ster  asrets,  the  decree  below  was  erroneous — 
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Ist.  1q  ptilluog  |be  eoat  of  the  moDameat  a  first  lien  upon 
the  property  in  square  IQlQi  and  thereby  inoreasiog  the  pro- 
peitieR  Qf  l^e  clebta  i>f  tbe  deceased  to  be  borne  by  tliefxrop- 
Certainty  ^^  tbe  genf»ral  jole  of  marMialing  assets  is  fiist  to 
SHPly  ^^  ftersQiial  estate ;  then  land  descended  ta  be  sold  for 
the  i?!MyttWt.4>f  .4ebts;  then  laads- devised ;  andylastiy9.es- 
tates  speo^fieally  d^yiisedyeven  tkoogh  they  aie  generally 
charged  with  the  payment  of  debts."  Cha$e  vs.  Lodceman^  4 
6.  &  J.y  185 ;    Wyse  vs.  Smith,  4  G.  &  J.,  295. 

In  this  case  the  personal  property  having  been  exhausted, 
and  the  only  two  parcels  of  real  estate  having  been  specifi- 
cally devised,  the  debt^  woald  have  been,  even  had  the  will 
not  made  them,  (Fenicick  vs.  Chapman^  9  Pet.,  469,)  the*  first 
charge,  and  they  shonld  be  marshaled  between  the  two  par- 
cels in  the  ratio  of  the  values  in  the  first  instance,  and  there- 
after the  balance  of  that  in  square  1010  might  be  applied  to 
paying  for  the  monument 

2d.  In  marshaling  the  debts  and  estimating  the  value  of 
the  property  in  square  No.  1010  at  $  1,250,  whereas  the  only  evi- 
dence wiEis  that  it  was  worth  $1,750,  the  new  house  on  the 
landy  by  whomsoever  built,  in  equity  as  well  as  at  law,  be- 
came a  pa^  of  the  reality  upon  the  maxim  cujus  est  solum  ejus 
est  usque  ad  ccelum^  {Mott  vs.  Palmer,  1  Comst.,  564 ;  Hill  vs. 
Shoemdkerj  1  MacA.,  310,)  and  therefore  became  subject  to 

the  debts  of  the  deceased, 
dd  In  allowing  the  claim  of  Hugh  Downey  for  $200.    The 

claim  WHS  for  money  due  to  him  for  services  of  himself  and 

wife,  room-rent,  damages,  &c.,  amounting  to  $289.50.    The 

auditor  disallowed,  as  not  proved,  five  items,  amounting  to 

$77,  reduced  another  item  $15,  and  allowed  credit  for  a  sum 

paid  to  him,  $20,  making  $112,  which,  deducted  from  $289.50, 

by  the  auditor's  system  of  arithmetic,  confirmed  by  the  court, 

]eaves  $209.   An  additional  reduction  ought  to  have  been  made 

of  $70  for  the  services  of  Downey's  wife,  which  he  certainly 

cannot  recover  in  his  own  name. 

4th.  In  allowing  the  sum  of  $843.72.  The  bill  represented  as 

due  $972.87.    The  auditor  rejected  of  these  the  void  legacy 

of  $300,  and  some  $200,  owing  to  errors,  &c.,  additional.    A 

large  part  of  this  difference  is  made  up  of  J.  W.  Frazee's 

(attorney)  fee,  $200,  costs  of  this  suit  taxed  by  clerk,  $37.70, 
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and  aaditor's  fee,  $100.    The  body  of  the  report  does  not 
meption  these  claims;  the  evidence  throws  no  light  upon 
them.  In  point  of  fact,  these  claims  are  for  plaintiflTs  personal 
costs  in  this  cause  and  his  attorney's  fee.    The  aadltor  was 
ordered  to  *^  report  the  legal  charges  against  the  estate." 
His  compensation  should  be  fixed  by  the  coart  under  Bole 
79.    Perhaps  it  might  be  proper  for  the  auditor  to  reoommen 
to  the  court  that  his  fee,  taxed  costs,  and  a  fee  for  plaintifTi 
attorney  should  be  paid  by  the  defendants,  but  certainly  the 
do  not  belong  in  this  schedule. 

Mr.  Justice  MacArthur  delivered  the  opinion  of  tb       >      e 
coufit: 

An  objection  is  taken  to  the  bill  of  complainant  because  =~  3St 
is  filed  by  the  executor  instead  of  the  creditors.    The  persons 
assets  are  exhausted,  and  the  object  of  the  bill  is  to  have  tl 
real  estate  sold  and  the  proceeds  applied  to  the  payment 
debts.    Whether  an  executor  can  apply  for  this  relief  depeoc 
in  a  great  measure  upon  the  language  of  the  will.    It 


as  follows:   *<And  after  my  debts  and  funeral  charges  a 
paid,  I  desire,"  &c.    It  has  often  been  decided  that  a  devi 
of  real  estate  after  payment  of  debts  is  a  charge  on  the  lai^ 
The  cases  to  this  effect  are  reviewed  in  Fentcick  vs.  ChapvM^ 
9  Pet,  469,  and  the  Supreme  Court  recognized  and  estfi^ 
lished  the  doctrine.    There  can  no  longer  be  any  doubt  tUm^^^t 
when  land  in  a  devise  is  charged  in  a  previous  clause  of  t.'Xic 
will  with  the  payment  of  debts  and  fhneral  charges,  tb  ^y 
constitute  a  lien  upon  the  land,  and  when  the  personal  proi> 
erty  is  exhausted  it  becomes  equitable  assets,  and  must  p^ss 
through  the  hands  of  the  executor  before  it  can  be  applied    to 
the  benefit  of  creditors.    The  duty  of  the  executor  is  thea  to 
look  to  the  land  in  order  to  carry  out  the  intention  of  the  tes- 
tator.   In  the  case  already  cited  the  court  clearly  iutimatas 
that,  where  lands  are  devised  charged  with  a  lien  for  tbe 
payment  of  debts,  the  creditors  need  not  be  made  parties  to 
a  bill  by  the  executor  for  leave  to  seU  the  land  for  that  pur- 
pose.   In  such  suit  the  creditors  may  be  allowed  to  make 
themselves  parties,  and  may,  for  good  cause  shown,  have  tbe 
executor  enjoined  from  selling,  except  on  such  terms  as  will 
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fair  and  reasonable;   otherwise  a  coart  of  eqaity  will 
^ii^eot  hikn  to  carry  bnt  the  manifest  intention  of  the  testator. 
Xfae  wiH  also  contains  a  clanse  in  the  following^  words: 
^*  ^irsty  I  desire  that  after  my  decease  a  marble  monument 
*^^^  put  apon  my  grave,  the  expense  thereof  not  to  exceed  one 
^*»Oii8and  (81,000)  doHars,  and  that  part  of  my  proi)erty  sita- 
on  the  comer  of  B  and  Twelfth  streets  northeast  be  sold 
cash,  at  pnblio  atiction,  and  the  proceeds  thereof  be  ap- 
^^t^d  for  that  purpose.''    This  is  the  same  land  that  is  sab- 
nently  devised  to  Patrick  Oately.    The  devise  to  Mrs. 
^Lrtin  comprised  other  property,  situated  on  Seventh  street. 
«  decree  of  the  court  below  decided  that  the  cost  of  the 
^^nument  was  a  first  lien  upon  the  lot  devised  to  Patciok 
^telj,  and  onght  to  be  deducted  from  the  value  of  the  lot  in 
^rsbaling  the  assets.    We  have  seen  that  the  debts  were 
«rged  generally  upon  the  real  estate.    But  the  testator 
erward  directs  with  great  particularity  that  this  lot  should 
sold  at  public  auction,  and  the  proceeds  applied,  not  in 
€  first  instance  to  the  payment  of  creditors,  l3Ut  to  the  ex- 
cuse of  a  monument.    This  would  seem  to  imply  as  strongly 
» any  language  could,  short  of  an  express  declaration,  that 
is  particular  parcel  of  land  was  to  be  sold  in  the  first  place 
provide  the  means  for  carrying  out  the  deceased's  will 
^"^garding  a  monument,  and  is  to  this  extenjb  a  limitation  upon 
^^e  preceding  general  clause  in  the  Avill  in  respect  to  the  pay- 
ent  of  bis  debts.    He  undoubtedly  believed  that  his  real 
nd  personal  property  were  more  than  sufficient  in  value  to 
^^atisfy  all  just  claims  against  his  estate.    The  devise  to  Mrs. 
^lartin,  bis  sister,  was  liable  to  an  incumbrance  for  about 
^he  same  amount  as  he  imposed  upon  the  lot  devised  to  his 
V)rotber,  and  this  was  probably  the  reason  of  that  proviso, 
^nd  he  clearly  intended  that  both  should  be  liable  in  pre- 
Kiisely  the  same  extent  to  the  payment  of  debts  upon  a 
deficiency  of  personal  assets.    The  decree  permitting  the 
<levisees  to  redeem  upon  paying  the  proportion  named  ought 
^o  be  affirmed. 

HUHPHBETS,  J.,  expressed  himself  dubitante  on  one  x>oint, 
that  is,  whether  any  charge  ought  to  be  made  upon  Mrs.  Mar- 
tin's devise  until  the  exhaustion  of  the  estate  specially  en- 
cumbered by  the  expense  of  the  monument. 
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JOHN  A.  GRDMBINE  vs.  MAYOR,  BOARD  OP  ALDE 
MEN,  AND  BOARD  OP  COMMON  COUNCIL  OP  TH 
CITY  OP  WASHINGTON. 

At  Law-— No.  6149. 

I.  The  late  corporatioa  of  WashiDgton  City  was  not  liable  for  the  wro 
fal  act  of  a  police  magistrate  and  of  a  member  of  the  Hetropolit^ 
police  force,  committed  in  an  attempt  to  enforce  an  nnvatiiorlsed  oi 
nance  of  the  city. 

XL  A  pohoe  magistrate  or  a  member  of  the  Metropolitan  police  £(>ree  is 
a  senrant  of  the  city  in  regard  to  whom  the  doctrine  of  rmpbi 
9up«rior  applies. 

III.  The  ordinance  passed  on  the  27  th  day  of  May,  1657,  by  the  oorpora^^ 
of  Washington  City,  regulating  the  sale  of  fresh  meats  in  the  marlc 
of  the  city,  is  not  in  violation  of  the  charter. — MAcART^u^^  J. 

This  was  an  action  commenced  against  the  late  corpoK^  a- 
tion  of  Washington  City  in  1869.  The  declaration  allef^^Dd 
that  the  defendants  wrongfully  and  without  authority  of  l6M.ir 
and  in  disregard  and  violation  of  its  charter,  to  wit,  on  t.  Me 
27th  day  of  May,  1857,  passed  a  law  in  the  following  worczSs, 
to  wit : 

^^It  shall  not  be  lawfal  for  any  person  or  persons  to  sell      or 
offer  for  sale  fresh  meats  of  any  kind  in  either  of    ^te 
markets  in  this  city  except  at  the  stalls  or  stands  reot^^d 
and  known  as  butchers'  stalls  or  stands:  Ptovidedj  /^oir- 
every  That  farmers,  graziers,  or  raisers  of  cattle,  may^      ^ 
permitted  to  offer  meat  of  their  own  raising  in  quantity  not 
less  than  one-quarter  of  an  entire  carcass ;  and  for  each  f&nd 
every  infraction  of  any  of  the  provisions  of  this  section  t^he 
person  or  persons  so  offending  shall  forfeit  the  meat  so  offered 
for  sale,  and  pay  a  line  of  not  less  than  five  nor  more  tbazi 
ten  dollars ;  the  meat  so  forfeited  shall  be  conveyed  to  tlie 
almshouse  for  the  use  of  the  poor ;  but  nothing  in  this  sec- 
tion shall  be  construed  as  applied  to  the  sale  of  the  meat  of 
wild  animals." 

The  declaration  then  avera  that  afterwards,  to  wit,  on  the 
30th  day  of  March,  1869,  to  wit,  in  the  city  aforesaid,  the 
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^^reodants,  by  their  officers,  agents,  and  employes,  to  wit, 
John  T.  C.  Clarke,  then  a  police  magistrate  in  and  for 
city  aforesaid,  and  one  Patrick  0'nare,*then  a  x>oliceman 
;^d  .for,  ^be city. aforesaid,  UDlawfully,  aud  by  force  and 
^^tns,  ocrefil^d^  seized,  and  imprisoned  the  plaiutiff,  and 
^^^O^ed  and  procured  the  plaintiff  to  bo  arrested,  seized,  aud 
***^  prisoned ;  and  also,  to  wit,  on  the  day  and  year  last  afore. 
^^i<l,  to  wit,  at  the  ooanty  aforesaid,  levied,  and  caused  and 
^^^>cared  to  be  levied  and  collected  from  the  plaintiff,  a  fine 
5^^*  95;  and  also,  at  the  said  time,  when,  &c.,  the  defendants, 
'^^  tbeir  said  officers,  agents,  and  employes,  unlawfully  seized 
^^  conveyed  to  the  almshouse,  for  the  use  of  the  poor," 
property  of  the  plaiutiff^  to  wit,  thirteen  dead  calves  of 
value,  to  wit,  of  the  value  of  8100,  to  wit,  in  the  city 
^^Dresaid,  and  caused  and  procured  to  be  seized  and  ^^con- 
^yed  to  the  almshouse,  for  the  use,  of  the  poor,"  the  property 
the  plaintiff,  to  wit,  thirteen  dead  calves  of  large  value,  to 
&t,  of  the  value  of  9100,  to  wit,  in  the  city  aforesaid. 
The  cause  of  action  is  variously  stated  in  other  counts  to 
^^e  same  effect. 

The  defendant  demurred  to  the  declaration  because — 
1st.  The  defendants  are  not  liable  for  the  arrest  aud  fine 
^f  plaintiff  ^d  the  seizure  of  his  property  by  a  magistrate 
^nd  policeman  nnder  color  of  a  by-law  passed  in  disregard 
^ud  violation  of  their  charter  as  a  corporation. 

2d.  There  is  no  averment  of  special  authority  from  the  cor 
t^oration  to  the  magistrate  and  policeman  named  as  the  tort 
feasors. 

3d.  A  municipal  corporation  is  not  liable  for  the  judicial 
^cts  of  a  magistrate. 

4tk.  The  defendants  are  not  liable  for  the  torts  of  a  mem- 
\}eT  of  the  Metropolitan  police. 

5tb.  The  second,  third,  fourth,  and  fifth  counts  do  not 
^ver  any  tort  on  the  part  of  defendants. 

The  circuit  court  sustained  the  demurrer,  and  the  case  is 
aiow  here  on  appeal. 

Jf.  Tlu>mp8onj  for  plaintiff,  cited  the  following  authorities 
as  to  the  liability  of  the  defendants : 

Green's  Brice's  Ultra  Viies,  2G5,  269  5  ib.,  261,  262,  and 
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tiOTjj  oorporatiaB,  or  common  law,  of  which  the  board  of 
police  is  charged  by  law  with  the  ezecatioD."  All  fines  im- 
X>o8ed  were  to  be  paid  by  said  magistrates  to  the  treasurer 
of  the  board  of  police. 

By  the  oth  section  it  was  made  the  dnty  of  the  board  of 
lK>lice  to  entbrce  all  laws  of  the  city  properly  applicable  to 
X>olice  or  health. 

5tb.  The  corporation  is  not  liable  for  the  torts  of  a  member 
of  the  Metropolitan  police. 

The  police,  organized  August  6, 1861,  by  act  of  Gongi^esa, 
was  distinct  from  the  corporation  of  Washington  and  inde- 
pendent of  it.  Neither  the  magistrate  nor  the  polieeman 
O'Hare  was,  in  any  legal  sense,  the  officer  of  the  city  of 
Washington ;  the  corporation  had  not  appointed  him ;  could 
not  control  him  in  the  discharge  of  his  duties;  could  not 
continue  him  in  office  or  remove  him,  and  could  not  hold 
him  responsible  in  any  way  for  the  manner  in  which  he  dis- 
charged his  trust.  The  remedy  in  such  cases  must  be  sought 
against  the  officers  personally.  2  Dillon's  Mun,  Corp.,  772, 
779;  The  Mayor  vs.  Bailey,  {Croton  Dam  Case^)  2  Deuio,  433, 
447;  WalcoU  vs.  8.  SwampscoUf  1  Allen,  101;  White  vs. 
PhiUipstoHj  10  Mete,  108 ;  Hafford  vs.  New  Be^fbrd^  16  Gray, 
297 ;  Origg  vs.  Footej  4  Allen,  195,  41 ;  BuUrick  vs.  Lawellyl 
Allen,  172;  Morrison  vs.  Lawrence,  98  Mass.,  219;  Busaell 
vs.  The  Mayor,  2  Denio,  401,  481. 

Mr.  Justice  MaoAbthub  delivered  the  opinion  of  the 
court: 

We  think  there  is  no  foundation  upon  which  this  action 
can  be  maintained  against  the  defendant.  There  is  no  aver- 
ment in  the  declaration  that  the  corporation  specially  author- 
ized the  magistrate  who  issued  the  process,  or  the  policeman 
who  executed  it,  to  arrest  the  plaintiff  or  to  convert  his 
property,  or  that  at  any  time  subsequently  it  consented  to 
the  alleged  injury,  or  ratified  it  in  any  manner.  A  justice 
of  the  peace  or  a  police  magistrate  is  not  in  any  just  sense 
an  agent  and  servant  of  the  city,  in  regard  to  whom  the  doc- 
trine of  respondeat  superior  applies.  He  exercises  judicial 
authority,  having  jurisdiction  in  certain  cases  conferred  by 
the  statute.    If  he  exceeds  that  jurisdiction,  the  corporation 
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has  no  power  to  control  him,  nor  can  it  direct  the  mode  or 
manner  in  wbicli  he  administers  the  law.  Neither  he  nor 
the  x>oliceman  are  appointed  by  the  corporation.  Their 
duties  in  regard  to  preserving  the  peaeeaAd  i2xeotiting  Heg&l 
process  are  derived  from  acts  of  Congress.  The  tort  set  up 
in  the  declaration  is  that  Clarke,  as  police  magistrate,  and 
O'Hare,  as  a  policeman,  wrongfully  airrested  the  plaintiff,  and 
collected  a  fine  from  him,  and  convened  to  the  almshouse,  for 
the  nse  of  the  poor,  thirteen  dead  calves,  the  property  of  the 
plaintiff.  But  there  Is  no  allegation  or  pretense  that  the 
property  thus  converted  ever  came  to  the  use  or  posesssion 
of  the  defendant.  It  is  admitted  that  these  proceedings 
were  resorted  to  for  the  purpose  of  enforcing  the  city  ordi- 
nance set  forth  in  the  declaration.  Now,  whether  this 
ordinance  was  without  authority  of  law  and  in  violation  of 
the  charter  was  a  question  which  the  magistrate  had  to 
determine  for  himself,  and  the  corporation  had  no  responsi- 
bility in  regard  to  his  decision.  It  was  a  judicial  question. 
Can  it  be  pretended,  if  he  decided  that  the  ordinance  was 
not  in  violation  of  the  charter,  that  the  city  would  be  liable 
for  a  mistake  in  that  respect  f  It  might  as  reasonably  be 
said  that  the  District  would  be  liable  for  an  act  of  the 
United  States  marshal  if,  upon  an  execution  issued  by  this 
court  against  the  plaintiff,  he  should  sieze  the  dead  calves  of 
another  man.  The  only  liability  in  such  case  is  against  the 
officer  as  an  individual,  and  it  has  never  been  suppo:sed  that 
the  public  was  at  all  to  blame.  It  appears  to  the  justice 
delivering  this  opinion  that  the  ordinance  in  question  wa^ 
authorized  by  the  charter,  but  whether  this  is  a  correct 
interpretation  can  make  no  difference,  as  we  do  not  think 
the  corporation  was  liable  for  the  wrongful  acts  of  a  police 
magistrate  or  of  a  member  of  the  Metropolitan  police  force. 
MQler  vs.  Iran  Company ^  29  Mo.,  122;  Buttridc  va  CiUf  of 
Lowellj  1  Allen,  172 ;  Fox  vs.  Northern  Libertie$j  3  Watts  & 
S.,  103. 
Judgment  affirmed. 
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»  BE  ZAULO  POOLE,  OTHERWISE  JOHN  HENBY 

POOLE. 

At  Law.— No.  11031. 

^  Ko  person  bas  a  right  to  sde  out  a  writ  of  kdbeat  corpwt  on  behalf  of  a 
minor,  anleta  it  appears  that  aoch  i>er8on  has  a  right  to  the  custody 
or  oontrol  of  the  minor,  or  haa  been  invited  by  the  minor  to  sue  out 
snch  writ,  or  by  his  guardian  or  parents,  or  by  some  one  entitled  by 
law  to  interfere  with  his  custody. 

L  It  Is  irregular,  before  the  parties  against  whom  the  writ  was  issued 
have  nuM^e  any  returu  thereto,  to  order  the  minor  forthwith  to  be  de- 
livered into  the  custody  of  the  party  who  sued  out  the  writ. 

The  writ  of  habeas  corpus  is  a  common-law  writ,  and  may  be  issued 
by  any  Justice  of  this  court,  at  chambers  and  in  vacation. 

^y.  The  minor  was  a  child  seven  or  eight  years  of  age,  and  was  in  charge 
of  his  brothers,  who  were  acrobats,  and  lie  appeared  at  their  exhibi- 
tions and  performed  acirobatic  feats.  This  he  did  willingly,  and  was 
anxious  to  continue  with  them.  Medical  witnesses  differed  as  to  the 
effect  of  this  performance  upon  his  physical  system.  He  expressed  a 
preference  to  remain  with  his  brothers,  who  had  cared  for  and  treated 
him  kindly.  There  was  no  evidence  that  he  was  restrained  of  his 
liberty.    The  writ  was  dismissed. 

y.  It  seems  now  to  be  a  well-settled  rule  of  law,  that  whether  the  court 
will  regard  the  preference  of  the  minor  for  a  guardian  depends  upon 
the  reasonableness  of  his  wish  and  the  intelligence  which  he  exhibits. 

VI.  The  writ  of  habeas  oorpm  confers  no  jurisdiction  to  appoint  guardians 
of  in&nts,  to  superintend  their  educatioo,  and  to  instruct  them  in  cor* 
rect  habits  of  life.  A  court  of  chancery  is  the  appropriate  tribunal  for 
such  a  pur/jse.— Mac  Arthur,  J. 

STATEMENT  OF  THE  CASE. 

On  the  13th  day  of  November,  A.  D.  1875,  Theodore  F. 
Oatchel,  assaming  to  act  as  next  friend  of  said  John  Henry 
Poole,  (an  infant  aged  seven  years,)  exhibited  in  this  honor- 
able court  his  petition  alleging  that  said  Zaalo  Poole  was  an 
infant  five  years  old,  and  was  unlawfully  restrained  of  his 
liberty  by  two  men  calling  themselves  the  Foole  brothersj  who 
compelled  him  to  perform  acrobatic  feats  of  the  most  danger- 
ous character,  imperiling  his  life  and  limbs,  praying  that  the 
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writ  of  habeas  corpus  issae  to  said  Poole  brothers^  oommaad- 
ing  them,  &c. 

On  the  same  day  the  writ  issaed  aud  a  prelimioary  hearing 
was  had,  apd  it  was  '^  Ordered,  this  13tb  day  of  November, 
A.  D.  1875,  that  the  child  called  Zaalo  Poole  be  oommitted 
to  the  castodj  of  Theodore  F.  Gatchel  until  further  orders." 

Oq  the  2d  day  of  December,  1875,  the  respondents  filed  a 
petition  (for  a  rehearing)  in  the  nature  of  a  return  to  said 
writ,  in  which  they  set  forth  that  they  and  their  brother, 
John  Henry,  were  subjects  of  Her  Majesty  the  Queen  of  Great 
Britain ;  that  said  infant  was  not  illegally  restrained  of  his 
liberty,  nor  was  he  ever  compelled,  or  ever  permitted,  to 
perform  acrobatic  feats  of  a  dangerous  character)  that  the 
feats  said  infant  was  permitted  to  perform  were  entire^  safe ; 
that  the  exercise  tended  to  the  manly  development  of  the 
boy's  physical  system,  and  to  the  healUiful  advantage  of  his 
entire  system ;  that  such  exercise  was  not  contrary  to  pablic 
morals,  nor  was  it  inhibited  by  any  law  or  local  ordinance ; 
that  such  exercises  as  respondents  were  engaged  in  had  been 
recognized  by  a  large  proportion  of  the  civilized  world  from 
time  immemorial;  that  said  infant  (their  brother)  was  at- 
tached to  them  by  the  strongest  ties  of  fraternal  affection ; 
that  he  was  with  respondents  by  consent  of  their  mother,  (re- 
siding at  Manchester,  England,)  with  the  full  knowledge  that 
respondents  were  professional  acrobats,  and  that  they  in- 
tended to  make  a  professional  tour  through  several  of  the 
principal  cities  of  the  United  States ;  that  by  reason  of  the 
proceeding^  aforesaid  they  had  been  compelled  to  remain  in 
Washington  much  longer  than  they  had  intended,  whereby 
they  had  canceled  their  engagements,  &c. ;  that  it  was  not 
competent  for  said  justice  to  deliver  said  infant  into  the  cus- 
tody of  another,  a  stranger;  that  such  action  on  the  part  of 
said  justice  was  a  virtual  determination  of  the  question  of 
guardianship  for  said  infant,  which  they  submitted  eo.ald  not 
be  done  on  habeas  corpus;  that  said  infant  was  intelligent 
enough  to  exercise  a  proper  discretion  as  to  who  should  have 
the  custody  of  his  person,  and  that  he  should  have  been  al- 
lowed the  privilege  of  making  his  election  at  said  hearing, 
&c.  On  filing  said  paper  the  justice  ordered  that  it  may  be 
filed  as  a  return  to  the  writ. 
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3?he  iiestimony  is  soflBciently  referred  to  in  the  opiniou  of 
the  coart.  The  caase  was  heard  before  Mr.  Justice  Wylie,  on 
the  27tb  December,  1875,  and  it  was  decreed  that  the  said 
^'^oliii  Henty  Poole  (Zaalo)  be  continued  in  the  care  of  Theo- 
^^>^  F.  Gkitchel  antil  he  shall  be  provided  with  a  perinanent 
hotne  with  some  suitable  person,  acco:ding  to  the  provisions 
^^  l^w  in  such  case  made  and  provided. 

Xhe  cause  is  now  here  upon  appeal  from  this  order. 

FrancU  Miller  for  petitioner. 

L.  O.  Hine  and  Sidney  T.  Thoinas  for  respondents : 

As  yoar  honors  will  no  doubt  find  it  necessary,  in  the  dis- 
tV)sitioa  of  this  case,  to  pass  upon  the  question  of  jurisdic- 
tion only,  we  will  not  trouble  yon  with  aa  extended  argu- 
^^^nt  npo9  that  branch  of  the  case,  as   the  absence  of 
^  Qiisdictional  facts  is  considered  as  being  too  apparent  in 
^be  record  to  require  it.    We  contend  that,  as  the  petition 
Sn  the  case  alleges  illegal  restraint^  and  prays  for  the  writ  of 
^Mbeas  corpus  to  release  from  or  inquire  into  the  alleged  un- 
lawful restraint,  it  was  incompetent  for  the  court  to  go  any 
'Airther  than  to  inquire  into  the  question  raised  by  the  petition j 
and  remove  the  alleged  restraint  if  found  to  exist,  otherwise 
to  dismiss  the  petition.    The  power  of  the  court  extended  no 
ftirther.    The  right  of  guardianship  to  an  infant  cannot  be 
tried  upon  a  habeas  corpus^  says  Walworth,  chancellor,  in 
People  vs.  Merceiny  8  Paige.  It  is  not  contended  that  thiscourt, 
having  jurisdiction  of  (the  person  of)  infants,  might  not 
deprive  the  father  of  their  custody,  when  it  appeared  that 
he  was  guilty  of  gross  ill-treatment  or  cruelty  to  his  infant 
children,  or  that  he  was  in  the  constant  habit  of  drunken- 
ness and  blasphemy,  or  low  and  gross  debauchery,  &c.,  ^^and 
appoint  a  suitable  person  to  act  as  guardian  and  take  care 
of  them,  and  superintend  their  education:^  but  such  poicer 
imut  be  exercised  by  a  proper  proceeding  in  chancery.    How 
the  court  below  could  have  assumed  the  amplitude  of  juris- 
diction of  a  court  of  chancery,  indicated  in  the  degree 
appealed  from,  upon    a  simple   Iwheas  corpus  proceeding, 
we  are  at  a  loss  to  know,  unless  it  was  done  under  that 
species  of  law  called  judicial  legislation,  the  most  fruitful 
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8oarce  of  uncertainty  in  the  administratioD  of  ja^tieeu    The 
oonrt  of  obancerj,  says  Lord  Hardwicke,  io  Bntler  v& 
9fia»,  Ambler,  302,  ^^  has  a  general  right  delegated  by  thi 
Orown  s» parens jp(Uri<B for  the  benefit  (rfsnch asane  ineapa- 
ble  to  protect  themselves.'' 

^'  But  there  must  be  a  suit  depending  relath^e  to  Ihe  infon 
or  his  estate  to  entitle  the  coart  to  this  jarisdiotion.^^^ii 

This  principle  was  (partly)  enacted  into  a  law  by  Googrea-i^  •  ^ 
in  1846,  and  is  now  found  in  section  937,  Beviaed  Statat< 
relating  to  the  District  of  Columbia. 

Suppose  the  relator  should  a{)ply  to  the  justice  holdii^        g 
the  orphans'  court  for  the  appointment  to  the  trust  of 
ian  to  said  infant.    I^ore  the  court  could  appoint,  would 
not  have  to  show  to  its  satisfaction,  first,  that  the  infant  w 
an  orphan ;  second ,  that  its  person  and  residence  were  wi  t bin 
jurisdiction ;  third,  that  he  has  or  is  interested  in  an  estate  ^La; 
aud,  fourth,  that  he  has  no  testameatary  guardian  f    Mo  ^t 
unquestionably  he  would. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

In  this  case  a  writ  of  habeas  corpus  was  issued  by   t^lie 
justice  holding  a  8i>ecial  term  of  this  court,  on  the  petiLioo 
of  T.  F.  Oatchel,  commanding  the  ^'brothers of  ZauloPooI^^ 
to  bring  the  body  of  the  latter  befor  the  justice  issuing  tlie 
writ.    The  following  is  a  copy  of  the  petition  upon  wfaicli 
the  writ  was  issued : 

"The  petition  of  Theodore  F.  Gatchel,  the  next  friend  of 
Zaulo  Poole,  represents : 

"That  the  said  Zaulo  Poole  is  a  minor,  five  years  old»  and 
is  unlawfully  restrained  of  his  liberty  by  two  men,  who  call 
themselves  the  "  Poole  brothers,"  who  compel  him  to  perform 
acrobatic  feats  of  the  most  dangerous  character^  imperiUoiT 
his  life  and  limbs.  Your  petitioner,  therefore  pra^s  that  tbe 
writ  of  habeas  corpus  may  issue,  commanding  the  said  "Poole 
brothers"  to  produce  the  body  of  the  said  Zaulo  Poole  btfoie 
this  honorable  court ;  and  that  such  further  action  msg  ^ 
had  in  tbe  premises  as  to  your  honor  may  seem  just. 

"THEODORE  F.  GATCHBl." 

It  does  not  appear  by  the  return  of  the  marshal,  indorsed 
on  the  writ,  or  by  the  order  made  by  tbe  justice  upon  the 
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*it  being  returned,  whether  the  marshal  brought  Zaalo  into 

'^Ciart^  or  whether  he  wad  brought  before  the  jastice  by  the 

*^X)l0  brothers,  against  whom  the  writ  was  fssaed.    It  does 

^X>pMr  that,  on  the  same  day  at>on  which  the  petition  of  Mr. 

-atchel  was  sworn  to  and  the  writ  issued  and  returned  to 

Jnsticie,  the  following  order  was  made : 
<<  Ordered,  this  13th  day  of  November,  1875,  that  the  child 
"^s^alled  Zaulo  Poole  be  committed  to  the  custody  of  Theodore 
-^9"*  Gatehel  until  further  orders.^ 

Nothing  seems  to  have  been  done  in  this  case  after 'the 

^^^oniewhat  summary  order  of  the  13th  of  November,  before 

^^^aofed,  (an  order  which  no  one  will  cite  as  evidence  of  the 

"**  law's  delay ,^)  until  the  second  of  December,  when  a  peti- 

^uon  wds  fited  for  a  rehearing  of  the  cai^.    As  there  had  been 

hearing  at  all,  it  would  have  been  more  properly  desig- 

lated  as  a  petition  to  have  the  case  heard.    On  the  back  of 

'^hm  petition  for   rehearing  the  following  indorsement  is 

'Uiade : 

^^This  petition  may  be  filed  as  a  return  to  the  writ  of  habeas 

«'A.  WYLIE. 
^'Decembeb  2,  1875;^ 

From  this  petition,  verified  by  the  oaths  of  Richard  Ed- 
ward Poole  and  Thomas  Poole,  it  appears  that  they,  as  well 
-4IS  Zaulo,  are  natural-born  subjects  of  Her  Majesty  Victoria, 
^ueen  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
-and  that  their  residence  is  in  Lancashire,  England.    And 
-after  reciting  the  fact  that  Theodore  F.  Gatchel,  claiming  to 
be  the  next  friend  of  said  infant,  filed  a  petition  in  this  court, 
in  which  it  was  alleged  that  the  said  Zaulo  Poole  was  unlaw- 
fully restrained  of  his  liberty,  and  reciting  the  material  facts 
in  the  petition  upon  which  the  writ  of  habeas  corpus  was 
issued,  they  state  that  they,  the  petitioners,  had  produced 
the  body  of  the  said  Zaulo  Poole  in  obedience  to  the  writ, 
and  that  thereupon,  on  the  13th  of  November,  the  order  was 
made,  as  hereinbefore  recited,  by  which  the  said  Zaulo  was 
committed  to  the  custody  of  Theodore  F.  Gatchel.    The 
petitioners  then  aver,  and  offer  to  maintain  and  prove,  as 
this  honorable  court  may  direct,  that  the  said  infant,  while 
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Id  their  castody,  was  not  illegally  restrainod  of  his  libert: 
nor  was  he,  while  in  their  castody,  compelled,  or  ever 
mitted,  to  perform  acrobatic  or  athletic  feats  to  the  peril 
his  life  or  limbs.  On  the  contrary,  thqr  say  that  the  ai 
ments  of  said  petitioner,  while  they  may  have  been  oninte 
tional,  were  nevertheless  cmel,  and  absolately  withont  fba 
dation ;  that  the  athletic  exercises  said  infant  was  teqnii 
to  perform  were  entirely  safe,  and  tended  to  the  manly  dev^^  j 
opment  of  his  physical  natare  and  to  the  healtfafbl  adranta^S'^ 
of  his  entire  system. 

They  farther  aver  that  their  profession  of  acrobatic  danel: 
is  not  contrary  to  public  morals,  and  not  inhibited  by 
local  laws  or  ordinances,  as  they  are  advised ;  and  they  av< 
.further,  that  tiie  said  infant  is  attached  to  them  byt;be 
strongest  ties  of  fraternal  affection,  and  coald  not,  under  t;lie 
circumstances,  not  even  under  the  influence  of  [lersons  pre- 
tending to  be  interested  in  his  welfare,  be  induced  to  leave 
their  custody;   and  the  i)etitioner8  further  say  that  tfaeir 
mother  and  the  mother  of  said  infant,  whom  they  allege  is 
the  natural  and  legal  guardian  of  said  infant  brother,  and 
who  is  now  residing  in  Lancashire  County,  in  the  kingdom  of 
Great  Britain,  placed  the  said  infant  under  the  custody  of  iii» 
brothers,  your  petitioners. 

They  further  aver  that  they  are  professional  acrobats,  and 
intend  to  visit  several  of  the  principal  cities  of  the  United 
States ;  and  they  insist  that  such  action  on  the  part  of  their 
mother  was  not  an  abuse  of  her  matenial  or  legal  right  to  the 
custody  of  said  infant;  and  they  are  further  advised  that  it 
was  not  competent  for  said  justice,  in  the  summary  proceed- 
ings aforesaid,  to  deliver  said  infant  into  the  custody  of 
another,  a  stranger ;  that  such  action  was  virtually  a  deter- 
mination of  the  right  of  guardianship  to  said  infant,  which  is 
submitted  with  respect  could  not  be  done  on  habMS  oorp^' 
They  say  that  said  infant  is  now  in  his  eighth  year;  that  he 
is  a  very  intelligent  child,  capable  to  form  and  declare  a 
judicious  selection  as  to  who  should  have  the  custody  of  hif 

■ 

person. 

On  the  filing  of  this  petition,  or,  as  it  was  ordered  to  t 
called,  a  return  to  the  writ  of  habeas  corpm^  an  order  seer 
to  hnve  l)een  made,  though  I  fin<l  no  evideneo  of  it  in  t 
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i^pero  of  the  Bait,  referring  the  cause  to  John  J.  Johnson,  as 
lamiaeri  to  take  proofis  of  the  allegations  contained  in  the 
ktitioD,  and  of  the  allegations  contained  in  the  return  to  the 
rit.  Upon  the  reference  to  Johnson,  some  one  hundred  and 
tj  pages  of  testimony,  doeely  written  on  foolscap  paper, 
ere  taken  and  reported  to  the  court  The  testimony  on  be- 
»ff«f  petitioner,  Gatchel,  appears  to  have  been  filed  in  court 
1  the  22d  of  December,  1875,  and  the  testimony  on  behalf 
r  tbe  respondents,  Poole  brothers,  on  the  27th  of  December, 
375 ;  and  on  the  same  day  the  following  order  was  entered 
y  the  justice : 

*^Thie  cause  coming  on  to  be  heard  on  the  pleadings  and 
le  testimony  therein,  in  consideration  thereof  it  is,  this  27th 
ay  of  Deoember,  1875,  ordered,  adjudged,  and  decreed  that 
lie  said  John  Henry  Poole  be  continued  in  the  care  and 
ustody  of  Theodore  F.  Gatchel  until  he  shall  be  provided 
rith  a  permanent  home  with  some  suitable  person,  according 
o  tlie  provisions  of  law  in  such  cases  made  and  provided. 

**  By  the  court.'' 

After  wading  patiently  through  all  the  testimony  taken  in 
his  case  and  reported  to  the  court,  I  was  a  little  surprised 
o  find  that  the  testimony  in  the  case  was  not  at  all  directed  to 
lie  inquiry  whether  little  Zaulo  was  restrained  of  his  liberty, 
)at  solely  to  two  questions :  first,  whether  his  employment  as 
m  aerobat  was  not  dangerous  to  life  or  limbs;  and,  second, 
i^hether  being  allowed  to  exhibit  his  feats  at  the  Theatre 
Domique  in  this  city  would  not  endanger  his  morals.  In  refer- 
Hice  to  the  first  question,  quite  a  number  of  learned  physicians 
Brere  called  as  witnesses ;  and,  as  sometimes  happens,  in  this 
i^ase  also  disagreed  very  widely.  It  was  shown  by  the  proofs 
taken  in  this  case  that  one  of  the  feats  of  this  little  acrobat 
was  to  lie  down  upon  a  carpeted  floor,  when  one  of  his 
brothers  would  take  him  by  one  leg,  toss  him  into  the  air,  and 
he,  like  a  cat,  would  come  down  on  his  feet.  Immediately 
upon  these  facts  being  proven,  a  grave  inquiry  is  set  on  foot 
whether  feats  like  this  in  one  so  young  as  Zaulo  might  not 
reenlt  in  hip-disease  or  sbmethiug  similar,  or  whether,  at  all 
events,  it  might  not  retard  his  physical  development  This 
last  inquiry  naturally  runs  into  another;  that  is,  at  what  age 
the  bones  and  joints  of  the  human  frame  become  so  firm  that 
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it  is  safe  to  permit  children  to  engage  in  any  violent  ezereisey 
such  as  to  jump,  hop,  &o^  without  damage  to  th^r  physicai 
system.    One  other  feat  young  Zaulo  performed,  which 
to  h^ve  very  much  endangered  his  life  and  limbs  hi  th 
opinion  of  Mr.  Gatchel,  was  in  standiug  upon  the  sboald 
of  his  brother  and  from  thence  th|x>wing  a  eomersault  in  th 
air  and  striking  on  his  feet  on  the  shonlders  of  the  brother 
This  act  was  regarded  as  being  so  difficult  to  perform  tfaa 
young  Zaulo  would  make  several  apparently  nnsnccessfn 
attempts  to  perform  it,  and,  when  failing  to  do  so,  and  abou 
to  fall  on  the  floor,  he  would  be  caught  in  his  brother's  arm 
and  then  attempt  to  repeat  the  feat,  and  when  the  interest  c 
the  audience  was  sufficiently  excited,  he'  would  perform  th 
feat  without  the  least  apparent  difficulty.    Mr.  Gatchel  an  ^ 
some  of  the  spectators  did  not  seem  to  understand  what  m 
understood  to  be  a  kind  of  stage-trick  for  exciting  the  wond 
and  admiration  of  the  audience,  for  Zaulo,  in  his  testimon 
and  his  breather  state  that  these  failures  to  perform  that  fi 
were  intentioual,  to  show  that  the  successful  performance  of 
difficult  a  feat  could  be  accooiplished.    On  the  second  poicft 
as  to  whether  Zaulo's  morals  were  in  danger,  I  think  the  wei^lm.  t 
of  testimony  tends  to  show  that  people  attending  the  Thea^c-^. 
Comique  are  no  more  endangered  in  their  morals  than 
attending  the  National  or  Ford's  Opera  House. 

I  am  of  the  opinion  that  the  proceedings  in  this  case 
erroneous  from  the  suing  out  of  the  writ  down  to  and  ioclacl- 
ing  the  final  order  made  by  the  justice  who  issued  it — 

Ist.  Because  Mr.  Gatchel  had  no  more  right  to  sue  out  this 
writ  than  any  man  or  woman  in  this  District.    lie  is  a  mere 
stranger  to  the  infant,  in  no  way  entitled  to  the  custody  of  if> 
and  is  not  responsi  ble  for  his  physical,  intellectual,  moral,  or 
religious  training.    All  these  matters  were  no  concern  of  his; 
and  the  writ,  I  think,  should  have  been  dismissed  when  it 
appeared  that  Gatchel  was  a  mere  volunteer,  having  no  rights 
to  the  custody  or  control  of  this  infant,  and  not  being  invited 
to  sue  out  this  writ  by  the  infant,  its  parent  or  guardian,  or 
any  one  entitled  by  law  to  interfere  with  its  custody.   See 
Rex  vs.  Clark,  3  Burr,  1363,  (opinion   by  Lord  Mansfield;) 
Ux parte  Child,  29  Eng.  Law  and  Equity,  259,  (opinion  by         I  ." 
Ch.  B.  Jervis;)  13  East,  195,  (Hottentot  case;)  andlinifa^ 


lai 


vs.  Hudson,  1  Cush.,  385,  (Slave  case.)  I    f. 
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Ski.  I.  thiok  it  was  wboUy  irregalar  apon  the  marshal's  return 
^'  H^xviif^.  oS,  the  WTilk  of  habeas  corpugy  and  before  requiring 
^^  Sienoittiug  .tb(9  {>artie8  against  whom  the  writ  was  issued 
^^. fQftkeja  ^turo  to  the  writ,  forthwith  to  order  the  infant  to 
^  dielJlyered  into  the  custody  of  Mr.  Oatchel,  the  party  who 
^^^V^  ouit .  the  writi  until  the  further  pleasure  of  the  court. 

^^L  .It  is  whoUy  erroneous  to  suppose  that  the  proceeding  in 
^^'^^  ca^e  is  a  prooeveding  in  equity.  The  writ  of  habeas  corpus 
^  a  copaiQQn-law  writ^  and  if  it  can  be  issued  at  all  in  this 
-'^Utrict,  it  may  be  issued  and  proceeded  with  by  any  one  of 
^^e  ttve  justices  composing  the  court ;  and  if  the  justice  who 
^^dered  thei.writ  happens  for  the  time  being  to  be  holding  the 
^Hmrt  for  hearing  of  cases  in  equity,  he  has  the  same  power, 
^nd  no  more,  than  the  judge  holding  the  criminal  or  circuit 
^^art,  or  the  judge  who  is  holding  no  court  at  all;  for  this 
"^rit  may  be  issued  by  any  j  ustice  of  this  court  at  chambers 
^nd  in  vacation. 

4th.  In  looking  through  the  voluminous  testimony  in  this 
^^aae,  I  find  no  evidence  proving  or  tending  to  prove  that  the 
liberty  of  this  boy,  Zaulo,  was  in  any  way  restrained,  or  that  he 
"Mras  compelled  to  perform  any  feats  which  be  was  not  willing 
und  anxious  to  try  to  perform.    The  only  thing  to  the  con- 
trary alleged  in  these  papers  is  the  statement  of  Mr.  G^tchel, 
made  in  the  petition  upon  which  the  writ  was  issued,  and 
the  recitals  contained  in  the  writ.    Mr.  Oatchel  was  put  upon 
the  Sitand  before  the  examiners,  and  wholly  fails  to  state  any 
fact  in  confLrmatioU  of  the  statement  contained  in  his  peti- 
tion in  that  respect.     On  the   other  hand,  the  testimony 
abundantly  shows  that  the  boy  was  kindly  cared  for  by  his 
brothers,  and  that  he  was  not  compelled  or  urged  to  perform 
any  acrobatic  feats  against  his  inclination. 

5th.  I  think  that  the  order  of  the  13th  of  November,  made 
on  the  back  of  the  writ,  which  committed  the  custody  of  this 
boy  Zaulo  to  the  petitioner,  Gatchel,  before  any  return  was 
made  or  permitted  by  the  persons  against  whom  the  writ  was 
issued,  was  erroneous  and  irregular.  The  infant  should  have 
remained  in  the  custody  of  the  marshal,  or  at  least  in  the 
custody  of  some  suitable  person  in  no  way  connected  with 
the  controversy  arising  out  of  the  writ,  to  be  appointed  by 
the  court ;  or  he  might  have  been  bailed  for  bis  appearance 
from  day  to  day  in  court  until  the  day  of  hearing. 
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6th.  I  think  the  jastioe  who  isdaed  the  writ  In  this  caftemight 
well  have  personally  examined  Zaalo  Poole  as  to  whom  he 
desired  to  have  the  custody  of  him ;  or,  at  least,  to  bare  ap- 
pointed some  intelligent  person  or  persons  to  examine  hitn  in 
reference  to  that  sattj^t,  and  to  report  to  the  eourt  as  to 
whether  be  had  intelligence  sufBcient  to  make  a  reasotfable 
selection  as  to  his  onstodian.  It  seems  now  to  be  the  well-set- 
tled rale  of  the  law  that  the  apparent  intelligence  of  the  cliild 
is  to  be  looked  at  rather  than  the  number  of  his  years. 
Children  have  been  consnlted  upon  this  question  from  the 
age  of  six  to  fourteen,  and  whether  the  conrt  would  regard 
the  expressed  wishes  of  such  infants  would  depend  apon  the- 
reasonableness  of  such  wish  and  the  intelligence  exhibited^ 
In  this  case  the  petitioner,  Gatchel,  swears  that  Zaulo  Pool 
is  five  years  of  age,  a  matter  in  respect  to  which  he  kno 
unquestionably  nothing  whatever;  and  it  appears  fW>m  proof 
unquestioned  for  accuracy,  that  the  child,  Zaiulo  Poole,  is  i 
the  eighth  year  of  his  age,  and  is  a  child  of  intelligence  mud 


beyond  his  years.    In  confirmation  of  this  it  is  only  necessary 
to  read  his  answers  to  the  questions  put  to  him  on  direct  an^ 
cross-examination,  as  reported  to  the  conrt  by  Examine 
Johnson. 

7th.  It  was  insisted  on  the  argument  of  this  case  before  th^ 
court  in  banc  that  the  proceedings  on  this  writ  were  jus 
fied  in  virtue  of  the  provisions  of  a  Maryland  statute  passes 
in  1703,  which  may  be  found  recited  in  Thompson's  Diges 
pages  77,  78,  70,  80.    But  Zaulo  Poole  was  not  on^  of  t1 
description  of  persons  named  in  this  act ;  and,  besides,  tS 
power  conferred  over  the  persons  named  in  it  was  not  Cf^ 
ferred  upon  the  court  of  chancery  or  any  of  the  superficial? 
courts  of  law,  but  was  conferred  solely  upon  the  Judges     of 
the  orphans'  court  of  that  State  and  upon  justices  of  t%KC 
peace.    But  in  a  case  like  the  present,  neither  the  orpha  ks  s' 
court  nor  the  justices  of  the  peace  had  power  or  anthoHf^ 
seize  upon,  bind,  or  consign  the  custody  of  an  infont  in 
condition  of  Zaulo  Poole  to  any  person  whatsoever. 

This  infant,  Zaulo  Poole,  or  rather  John  Henry  Poole, 
(which  is  his  true  name,)  is  a  British-bom  subject;  owing  no 
allegiance  to  this  country,  and,  so  long  as  he  yields  obedie  vice 
to  our  laws,  and  violates  no  provision  thereof,  and  does  not  tje- 
come  a  charge  upon  the  public  support  and  maintenaoce, 
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ere  is  uo  Htatutory  provision,  so  tar  as  I  am  aware,  and 

rtHinlj  no  rule  of  thecom?noa  law,  by  wiiichsucli  infant  may 

broagbt  before  a  court  of  equity  on  a  writ  of  habeas  cor- 

y  or  be  seized  upon  a  petition  or  complaint,  and  be  brought 

fore  a  jud^e  of  tbo  orphans^  court  or  a  justice  of  the  peace, 

d  thereupon  be  bound  out  to  servitude  until  he  attains  the 

e  of  twenty-one  years.     If  the  principle  which  I  liave  en- 

to  maintain  is  not  correct,  it  seems  to  me  Io|;:ica1Iy 

follow  that  Mr.  Gatchel  or  any  one  else  may  sue  out  a  writ  of 

J)€a9  corpus  against  any  parent  or  guardian  of  an  infant  child 

enever  such  parent  or  guardian  allows  such  infant  child 

indulge  in  such  exercises  as  may  injure  his  physical  devel- 

meut  or  atteud  on  such  places  of  amusement  as  may  en- 

nger  his  morals;  that  this  court  may  take  such  infant 

ild  away  from  its  parents  or  guardian  and  bind  it  to  servi- 

duriug  its  minority. 

Ilhe  iirst  great  canon  for  human  conduct  is  be  obedient  to 

,  human  and  divine ;  and  the  next  one  is,  mind  your  oicn 

iness.    Those  who  are  actuated  by  benevolent  prepense 

sometimes  as  troublesome  in  this  world  as  those  actuated 

malice  aforethought. 

r  thiuk  the  writ  in  this  case  should  be  dismissed,  and  Zaulo 

flowed  to  go  wherever  he  pleases. 

^IMac  ARTHUR,  J. : 

X    think  the  writ  must  l>e  dismissed.    There  is  no  proof 
tilaiXC  the  boy  Zaulo  is  restrained  of  his  liberty.     Indeed,  he  is 
ions  to  return  to  the  care  of  his  brothers,  to  whom  he 
318  much  attached.    They  are  the  only  relatives  in  this 
ntry  to  whom  he  can  look  for  protection.    The  writ  of 
IS  corpus  confers  no  jurisdiction  to  provide  for  the  guard- 
ia.iis:&bipof  infants  or  for  their  education  and  instruction  in  cor- 
^^^t   babits  of  life.    The  court  of  chancery  in  a  proper  case 
^*11  interfere  to  protect  tliem  from  cruelty  or  from  immoral 
^^flciences,  and  may  even  deprive  parents  of  the  care  of  their 
^^^^  children  for  this  purpose  when  their  estate  is  involved. 
^    tbis  proceeding,  however,  we  cannot  exercise  this  jUris- 
^^Won.    The  proceeding  is  mi8(M)nceived.    It  is  assumed  to 
^    ^  proceeding  in  chancery,  which  it  is  not,  and  it  must, 
^^"tifore,  be  set  aside,  and  the  boy  left  to  return  to   his 
*^^^liers,  if  such  is  his  wish. 
38  D 
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WILLIAM     A.    MULLOV,    APPELLANT,    vs.   FIFTH. 
WARD  BUILDING  ASSOCIATION,  APPELLEE. 

In  Equity.— No.  4321 

I.  When  a  tuoinber  of  a  biiildiug  afiHooiatioa  obtaioB  nu  advance  upoo 
pledge  of  Lis  HbarcM,  agrceiug  to  puy  a  legal  iutert^t  for  its  use,  ao 
besides  to  pa^'  two  dollars  ii  luonth  on  eiicli  of  his  shares  autil  the 
whole  nominal  vahie  has  been  paid,  the  contract  is  lawful,  and  is  n 
usurious. 

n.  Where  fines  at  the  rate  of  ten  ])er  cent,  per  month  aro  imposed  npon  c1 
fault  being  made  in  paying  (he  monthly  dues,  chancery  will  iuteq 
to  prohibit  the  collection  of  these  penalties,  and  will  restrain  a  sale  <«i»f 

real  estate  by  virtue  of  a  deed  of  trust  given  to  c^ecure  the  anionoti^^k.  ^I- 
vauced,  when  the  account  between  the  parties  shows  that  uotbk  ^  'j; 
is  owing  the  society  except  the  fines. 

STATEMENT  OF  THE  CASE. 

The  complaiuant  is  a  member  of  said  Fifth-Ward  Buildr  w  mg 
Association,  and  obtained  an  advance  from  the  associate  «=»/] 
on  the  3l8t  day  of  March,  1870,  amounting  to  the  sam        <^f 
8805,  on  ten  shares  of  his  stock.    And  on  the  19th  of  Angcms^*  t, 
in  tlie  same  year,  he  rt*(H?ived  a  further  advance  of  $550     c-^n 
five  other  shares,  and  executed  the  usual  deeds  of  trusts     "to 
secure  the  same  upon  cerUiiii  pieces  of  land  in  the  city   of 
Washington.     Under  the  constitution  of  tlie  society  the  iftOi:ii- 
bers  pay  one  dollar  per  month  on  each  share  when  there  is  do 
advance,  and  two  dolhirs  per  month  on  each  share  when  an  ad- 
vance has  been  received.    If  these  monthly  dues  are  not  paic7, 
a  tine  of  ten  ])er  cent,  a  month  is  imi>osed,  and  the  profits  of  tiie 
association  consist  of  the  e.rfmduesand  fines  after  deducting  a'/ 
expenses.    The  complainant  made  default  in  the  payment  of 
his  monthly  dues,   and   fines  were  imposed   amonuting  to 
$103.07.    The  complainant,  as  appears  from  the  auditor's  ac- 
count, received  from  the  association  dl,445,  and  had  paid  in  1  ^ 
the  form  of  dues  and  fines  the  sum  of  $1,820,  leaving  dn  ex*          ff   ^ 
cess  over  what  he  had  received.                                                       1   , 
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^^  coDsequeuce  of  the  dues  aod  lines  not  being  paid,  the 
***^iaiion  procared  the  property  in  the  trnstdeeds  to  be 
*^)^«rti8ed  for  sale,  and  the  comphiinant  has  filed  his  bill  to 
^J^iu  such  sale.  The  auditor  allowed  the  dues  and  fines  ac- 
^^Uiig  to  the  constitution  of  the  society.  Complainant  ex- 
^Pted.  The  exception  was  overruled,  and  the  bill  dismissed. 
^^  cause  is  now  here  on  complainant^s  appeal. 

derrick  and  Linton  for  complainant: 

..  "*^kie  auditor  allows,  under  the  constitution  of  the  associa- 

^*^^  one  hundred  and  three  dollars  and  seven  cents,  ($103.07,) 

^      Unpaid  fines,  contrary  to  law.    McKlm  vs.  Whitehall  Co.^ 

J   M:d.,  Ch.,  510 ;    Story's  Eq.  Plead.,  sec.  521  j  Story's  Eq. 

^^•,  sec.  1319t^.;  IMacA.,  401,  402. 

.  « 

•^  K.  Elliot  for  defendant : 

4ieoord  shows  that  complainant  is  a  stockholder  in  defend- 
^^t  association,  and  as  such  obtained,  at  different  times,  ad- 
duces of  money  upon  fifteen  shares  of  stock,  amounting  in 
^^e  aggregate  to  $1,445.  This  sum  was  advanced  to  him 
^(>OQ  his  bid  at  a  discount  from  the  nominal  value  of  each 
^hare,  viz,  $200.  His  obligation  under  the  constitution  of 
^be  society,  after  receiving  these  advances  upon  his  stock, 
^as  to  pay  two  dollars  per  month  on  each  share  thereof  until 
the  close  of  the  association,  &c. 

If  eomplainant  had  not  received  an  advance  upon  his  stock, 
bis  monthly  dues  would  have  been  one  dollar  on  each  share. 
Xhe  additional  dollar  per  share  each  month  constitutes  the 
proftts  of  the  association,  whereby  it  shall  be  enabled  to  close 
Whenever  the  net  earnings  shall  equal  one-third  of  the  joint 
%tock. 

Gomplainaut^s  obligation,  as  aforesaid,  is  secured  by  the 
t^o  deeds  of  trust  and  the  bonds  filed  with  the  auditor's 
Import. 

He  alleges  that  he  has  returned  the  money  received  by  him, 
l^at  that  allegation  rest«  upon  a  claim  of  credit  for  two  dollars 
t^er  month  on  each  share  instead  of  one  dollar,  and  herein  is 
t;he  error. 

The  ftoesfor  default  in  the  regular  payment  of  the  monthly 
^aes  claimed  by  the  defendant  and  allowed  by  the  auditor 
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are  prescribed  by  tbe  constitntion  of  the  society.  Tbey  sw^ 
the  commou  fuud,  by  which  all  stockholders  are  benefited^  moi 
especially  those  who  have  received  ad vaDces  npon  thcjir  stool 
for  the  reasoQ  that  the  larger  the  reveuues  the  earlier  the 
sociatioD  will  close,  aud  thereby  those  who  have  obtaiii< 
such  advances  will  be  relieved  from  further  ][>aymeQt  of 
whether  they  have  repaid  all  they  received  Or  not  The 
therefore,  is,  iu  the  practiciU  operatiou  of  a  building 
sociatiou,  such  as  the  defendant,  each  stockholder  in  eB^^^:^ 
pays  to  himself  and  receives  from  himself.  There  are  s=bo 
lenders  or  borrowers.  It  is  a  commercial  venture  or.specim  1 
tion,  and  may  turn  out  good,  bad,  or  indifiEerent  for  the  iodiv^: 
ual  stockholder,  but  is  not  obnoxious  to  any  rale  of  law 
equity. 

The  stockholder  who  receives  money  in  advance  upon 
stock,  according  to  the  rate  of  discount  or  preminm  he  umb^J 
bid  with  reference  to  the  nominal  value  of  such  stock^retiticBS 
all  his  rights  as  a  member  of  the  society,  excepting,  as  •  a 
matter  of  course,  the  right  to  get  the  money  again,  the  sair  ntxe 
as  though  he  had  not  received  it  in  advance. 

He  shares,  however,  in  common  with  bis  fellows,  in  tlx^ 
benetits  resulting  from  an  early  close  of  the  association,  aa  ^ 
it  frequently  occurs  that  he  repays  less  than  he  receives^ 

For  example :  A  stockholder  purchasing  an  advance  at  ^ 
moderate  discount  on  fifteen  shares  would  receive  ^1,500.  I^ 
such  purchase  were  made  three  years  prior  to  tbe  close  of  tfci^ 
association  he  would  repay  but  81,080;  if  six  years  prior  C^ 
the  close,  he  would  repay  over  82,000. 

The  complainant's  case  assumes  the  existence  of  an  uniae^'' 
fill  contract,  affected  by  the  statutes  against  usury  and  tim^ 
conscience  of  a  court  of  equity.  Neither  have  anything  to  d  ^^ 
with  it. 

Parties  are  suljurU^  and  as  the  contract  is  lawful,  a  coai**^ 
of  equity  has  no  jurisdiction  to  declare  it  otherwise. 

The  court  is  not  called  upon  to  enforce  ^' fines  or  penalties. 
Application  made  by  the  bill  is  to  aid  a  delinquent  stoclc  ^ 
holder  in  the  non-performance  of  his  lawful  obligations. 

In  such  a  case,  although  ^'fines''  are  charged  in  the  record  9 
equity  will,  and  ought  to,  refuse  relief,  aud  leave  the  parties^ 
to  their  remedy  at  law  or  otherwise. 
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Mr.  Justicse  Wylie  delivered  the  opiuiou  of  the  court : 

OompluinaDt  was  a  member  of  the  Fifth-Ward  Building 

BSOoiatiOD,  and  had  obtained  certain  advances  on  his  shares, 

seoare  which  *  he  gave  a  deed  of  trust  upon  real  estate 

ituate  iu  this  city.    Uaviug  defaulted  in  paying  his  monthly 

aes,  fines  were  imposed  at  the  rate  of  ten  per  cent,  per  month 

n  the  aeoomulating  monthly  defaults,  until  at  last  the  asso- 

swtion  made  an  attempt  to  have  his  property  sold  to  pay 

lAese  lines.    The  account  between  the  parties  shows  that,  ex- 

lu^ive  of  the  Anes,  Mnlloy  owed  the  society  nothing.    Au 

aJ auction  was  obtained  to  stay  a  sale  of  the  property  till 

Uc&l  liearing,  and  the  sole  question  iu  the  court  below  was, 

uil    uow  is  iu  this  court,  whether  chancery  in  such  a  case 

ill  interpose  to  prohibit  the  collection  of  those  penalties. 

We  have  held  iu  other  cases  that  when  a  member  of  a 

uildiug  association  obtaius  money  ou  a  pledge  of  his  shares, 

^rreeiug  to  pay  legal  interest  for  its  use,  and  besides  to  pay 

aito  the  treasury  ot  the  association  two  dollars  a  month  ou 

iftcli  of  his  shares  until  the  whole  uominaF  value  of  the  shares 

as  beea  paid  up,  this  is  a  lawful  contract  and  not  usurious, 

nd  we  adhere  to  that  opinion  in  the  present  case. 

But  these  fines  are  another  matter  altogether.    They  are 

aalties  at  the  rate  of  120  per  cent,  per  annum  for  default 

paying  certain  monthly  dues  to  the  association.    These 

aeift  compose  a  debt  which  by  fair  contract  the  member 

l^reea  to  pay  at  stated  times  into  the  treasury  of  the  society. 

J:'  be  pay  them,  a  debt  is  i>aid,  and  it  is  satisfied.    Beyond 

iiis  the  association  has  no  claim  upon  him.    But  if  he  fail  to 

y  at  the  time,  his  default  is  followed  by  this  most  oppres- 

i ve  penalty.     We  {lerceivo  nothing  in  the  character  of  these 

ssociations  to  relieve  them  from  tbe  doctrine  of  equity  which 

e   apply  to  other  cases  of  penalty  for  the  non-payment  of 

oney^  whieh  is  to  prohibit  its  enforcement  upon  condition 

liat  tbe  primary  debt  be  paid  with  interest. 

Nothing  is  better  settled  than  that  whenever  the  injury 
ndicted  by  a  breach  of  contract  is  susceptible  of  being  com- 
,  equity  will  restrain  the  injured  party  from  recover- 
more  than  a  fair  compensation,  and  will  prevent  him 
worn  exacting  or  enforcing  a  i>enalty  or  forfeiture  legally 
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incurred  by  the  opposite  payment  of  a  debt.    3  Lead.  Ca.  iu 
Equity,  923,  aud  cases  cited. 

It  is  true,  indeed,  that  these  fines,  which  are  provided  for 
in  the  articles  of  building  associations,  have  been  fruitful 
sources  of  profit,  and  that  the  members  of  the  association 
who  remain  such  to  the  end  will  all  sliare  in  the  profits. 
But  that  is  not  an  answer  which  will  satisfy  the  oppressed 
member  at  the  time,  or  lighten  the  load  he  is  Ccdled  uiK>a  to 
bear.  If  all  the  members  owned  the  like  number  of  shares, 
and  all  obtained  the  same  amount  of  advances,  and  all  were 
to  make  default  together  and  then  pay  their  several  fines 
simultaneously,  the  prosi>erity  of  such  association  by  these 
means  would  bring  it  8|>eedily  to  a  winding  up  aud  a  com- 
mon division  of  the  profits,  when  each  man  wtmld  find  his 
l)enalties  returned  to  him,  slightly  diminished  i)erhaps  by 
expenses.  But  these  circumstanci'S  are  not  likely  to  occur 
in  tile  history  of  any  of  these  societies. 

Tlie  shares  held  by  the  members  respectively  are  anequal. 
Some  of  the  members  obtain  advances,  others  do  not.  Some, 
through  misfortune  in  business,  or  sickness,  or  other  causes, 
are  unable  to  make  their  monthly  payments;  aud  it  so  hap- 
pens that,  at  the  winding  u[>,  those  memliers  who  have 
asked  for  no  advances,  met  with  no  misfurtanes,  and  have 
incurred  no  i>enaltie.s,  gather  most  of  the  profits  derived  from 
the  ttiK»s  collected  from  their  less  fortunate  brethren. 

The  advantages  are  for  the  strong ;  the  losses  fall  upon  tb 
weak.    This,  however,  is  only  the  experience  of  mankind  i 
every  department  of  life.    But  it  often  becomes  the  duty 
courts  to  che(;k  the  i)o\ver  of  the  former  and  to  protect  t 
latter  even  from  the  consequences  of  their  own  volaotar*^ 
contracts. 

Cahtter,  Ch.  J.,  and  MacArtiiur,  J.,  concurred.  Hum- 
PiiKEYS,  J.,  concurred  in  the  judgment^  but  was  of  the  opin- 
ion that  the  contract  was  usurious. 

OhiN,  J.,  read  the  following  dissenting  opinion: 

1  feel  constrained  to  dissent  from  the  opinion  of  the 
miijority  of  the  court,  and  assign  for  such  dissent^  briefly) 
the  following  reasons : 
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It  ap{>ear8  to  me  that  there  cau  be  but  two  or  three  ques- 

t;ions  iu  this  case — 

l8t«  Is  the  contract  iuto  which  the  plaintiffs  entered  usu- 

noas  and  void  f  This  court  has  repeatedly  held  the  con- 
trary, and  that  decision  but  follows  the  authority  of  the 
highest  courts  in  New  York^  Maryland,  and  every  other  State 
in  the  Union,  so  far  as  I  am  informed,  where  these  associations 
have  existed  and  their  legality  has  been  questioned.  These, 
in  the  mai%  are  voluntary  associations ;  their  constitution 
and  by-laws  constitute  the  agreement  into  which  the  members 
enter.  It  is  dillioult  to  see  how  usury  can  be  predicated  of  an 
agreement  in  which  the  borrower  as  well  as  the  lender  has  a 
fall  interest  in  the  fruits  of  the  alleged  usury.  But  I  believe 
that  we  are  nearly  all  agreed  that  the  contract  between  the 
association  and  its  members  is  not  usurious. 

2d.  No  one  has  argued  that  these  associations  are  against 
public  policy.  On  the  contrary,  I  jthink,  when  properly 
conducted,  they  are  far  more  benelicial  than  the  ordinary  insti- 
tutions of  savings-banks.  The  only  ground  of  interference  with 
these  contracts  by  a  court  of  equity  is,  as  I  understand  itv,  that 
the  constitution  and  by-laws,  which  cotistitute  the  contract 
between  the  association  and  its  members,  makes  a  very  hard 
contract  for  the  stockholder  who  fails  to  perform  it  by  pay- 
ing up  his  monthly  dues  at  the  time  agreed  upon,  and  a 
very  good  contract  for  the  stockholder  who  does  pay  up  his 
monthly  dues,  inasmuch  as  in  the  former  case  the  stockholder 
who  fails  to  pay  his  monthly  dues  (usually  one  dollar  on  each 
share)  agrees  to  pay  the  additional  sum  of  ten  cents  per 
month  for  each  share  unpaid  by  him  to  the  association.  This 
latter  agreement  is  regarded,  as  I  understand  it,  by  a 
majority  of  the  court,  as  a  fine  or  penalty,  which,  it  is  said,  a 
court  of  equity  is  empowered  to  relieve  against.  In  m^- 
judgment,  It  is  in  no  proper  sense  what  is  commonly  nnder- 
stood  to  be  a  fine  or  penalty,  but  is  simply  a  provision  of  the 
contract,  made  as  much  for  the  benefit  of  the  stockholder  as 
for  that  of  the  association. 

3d.  The  grounds  upon  which  this  court,  in  the  exercise  of 
equity  jurisdiction,  assumes  to  interfere  is,  that  the  contract 
entered  into  by  becoming  a  member  of  the  association  is  a 
very  good  contract  for  one  who  takes  shares  in  it  and  pays 
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up  the  mouthly  daea  at  the  time  he  agrees  to  pay  them,  but 
a  hard  contract  for  one  who  omits  to  do  that.  This  may  be 
trae,  and  it  may  be  an  unwise  contract  for  any  one  to  enter 
into  who  does  not  intend  to  perform  it^  or  who  is  unable  to 
do  80 ;  but  in  either  event  there  is  no  ground  for  eqaity  inter- 
fering to  set  the  contract  aside.  If  men,  able  to  contract 
and  be  contracted  with,  enter  into  a  contract  which  is  not  in 
violation  of  the  common  or  statute  law^  or  against  public 
policy,  I  know  of  no  power  in  a  court  of  equity  or  other 
court  to  set  that  contract  aside,  in  case  where  no  mistake 
had  been  made  or  fraud  or  imposition  practiced.  To  hold 
otherwise  would  subject  every  contract  to  the  crucible  of  an 
equity  court;  and,  if  the  justice  should  conceive  that  he 
could  have  made  a  better  contract  for  one  of  the  parties,  he 
is  authorized  to  declare  the  contra^^t  void,  and  relieve  one  of 
the  parties  from  the  obligations  of  it.  Such  \^  neither  the 
rule  of  the  common  law  nor  of  a  court  of  equity.  A  court 
of  equity,  as  well  as  a  court  of  common  law^  is  bound  to 
u^nforce  the  terms  of  a  contract  in  all  cases*  where  such  con- 
tract is  entered  into  by  parties  competent  to  contractyand 
which  contract  is  not  void  by  statute,  and  is  not  against 
public  policy,  and  has  not  been  obtained  by  mistake,  fraad| 
or  imposition. 
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ACTION. 

See  Married  Womrn,  7,  8. 

Landlord  axd  Tkxakt  Act,  1. 

Xeti  the  trastee  nameil  iu  a  deed  of  trost  given  to  aeon  re  the  pay- 
ment of  a  protniasory  note,  vfiih  power  in  tbo  tnistee  to  sell  the 
land  if  the  note  is  not  paid,  dies,  the  pereon  who  created  the  tmat 
and  tho  note  is  a  necessary  party  to  an  original  bill  iu  equity  for 
the  api>oiutment  of  a  new  trustee.    Holden  vs.  SUckneyf  141. 

this  case  the  person  who  executed  the  tnist-deed  conveyed  away  his 
remaining  estate  and  iuterest  in  the  premises,  but  continued  to  be 
liable  for  the  payment  of  the  note ;  and  it  was  held  that  ho  was 
still  interested  iu  the  appoiutment  of  a  proper  person  to  sell  the 
property  iu  such  manner  as  not  unnecessarily  to  cause  a  deficiency. 
The  purchaser  is  also  declared  to  be  a  proper  party,  as  ho  is  directly 
interested  in  the  account  and  sale  of  tbe 'property.  It  might  be 
otherwise  in  case  of  a  foreclosure.    lb, 

is.  well  8ettle<l  that  a  decree  obtained  In  a  suit  in  eqnlty,  without 
making  those  parties  to  the  suit  in  which  it  is  had,  whoso  rights 
are  afiected  thereby,  is  void  as  to  those  parties;  and  such  decree 
may  be  impeached  by  original  bill.    lb, 

master-builder  agreed  to  erect  two  dwelling-houses  and  complete 
them  iu  six  months.  The  houses  were  not  finished  at  the  time 
agreed  upon,  and  the  owner  uotitied  the  contractor  that  his  con- 
tract was  at  an  end,  and  he  finished  them  himself,  and,  for  this 
purpose,  he  employed  several  of  the  defendants  to  foruish  work 
and  material,  and  paid  them.  The  owner  paid  a  large  amonut  to 
the  original  contractor  and  subcontractors,  and  claims  damages 
for  the  breach  of  contract.  The  contractor  and  various  sobcoutract- 
orshave  tiled  liens  on  tho  proi)erty,  and  commenced  actions  to  enforce 
such  liens.  Under  these  circumstances  the  owner  can  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit,  to  enjoin  the 
proceedings  at  law,  and  have  all  the  cluims  settled  iu  cbancer3\ 
Painter  vs.  DranCj  163. 

5.  Where  the  advertisement  of  Kale  of  trust-property  states  the  day  of  the 
month  correctly,  but  names  a  wrong  day  of  the  week,  and  the  mis- 
take is  corrected  in  the  published  notice  the  day  before  the  sale,  a 
bill  in  equity  to  set  aside  such  sale  for  that  irregularity  will  be  dis- 
missed, wb(4i  it  is  evident  that  there  was  no  intention  to  mislead 
either  tho  parties  or  the  i^ublic,  and  When  neither  in  fact  were  mis- 
led.    Chandler  vs.  Cook^  17C, 

GOl 
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G.  lu  au  action  for  trespass  for  mesne  proJitSj  tho  statute  of  liiuitAlions 
bars  tbe  plaintiff  from  recovering  damages  beyond  tho  rental 
value  of  the  premises  for  a  lon(;er  period  than  three  years  prior  to 
the  commencement  of  the  suit.    Mtane  profits  cannot  be  sued  focr-- 
until  tho  promises  have  been  recovered  by  the  plaintiff  in  eject 
men t.    In  such  action  the  defendant  cannot  controvert  the  plaintiff*  ^ 
title  after  the  lattt;r  has  obtained  judgment  for  the  premises  ii 
ejectment.    In  such  action  tho  plaintiff  is  not  entitled  to  recov< 
counsel  fees  paid  by  him  in  prosecuting  the  ejectment  suit.    He 
entitled  to  taxable  costs  only.    Meloif  vs.  Johtmion,  202. 

7.  A  receiver  was  appointed  to  colloct  certain  rents,  and  tho  condition 

his  bond  was  that  if  he  *'  shall  well  and  faithfully,  in  accordan 
with  law,  perform  tho  trust  named  in  thisbond,'*  then  the  obligati^ 
was  to  l>e  void :  IIeij),  that  th*)  bond  covered  a  default  in  not  pi 
ing  over  the  rent  collected  when  ordered  to  do  so  by  the  coizr 
United  States  vs.  Donohite,  214. 

8.  The  commissioners  of  the  Freedman's  Savings  and  Trust  Company,  ^ 

pointed  in  pursuance  of  the  act  of  Congress  of  June  20, 1874,  irm  sM^y 
maintain  a  suit  in  their  own  names  to  foreclose  a  mortgage  to  -^r.  M^^e 
trust  company,  to  secure  a  loan  of  money  for  which  the  ccmpGrn^ixm  j 
held  the  promissory  note  of  one  of  the  xmrties.    Crcswell  vs.  Willia,  warn  *, 
246. 

9.  A  suit  in  equity  was  brought  in  this  court  against  non-resident  defe  ex.  sl- 

ants, who  had  been  appointed  collectors  of  an  estate  in  New  Ye^s^lt, 
X)euding  proceedings  to  set  aside  the  will  of  a  testator.    There  Is  simA 
been  no  service  upon  such  defendants  except  by  advertisomen  ^t;    mn 
a  city  newspaper,  nor  had  they  entered  any  appearance  in  the  su  i  ^' 
Held,  that  the  decree  rendered  therein  was  not  binding  upon   t  Jse 
execntors  to  whom  letters  testamentary  issued  after  the  will   Iitf^cl 
been  sustained  by  the  New  York  court  of  appeals.    Brick  vs.  Brit^Ji, 
256. 

10.  A  personal  notion  on  the  common  counts  is  not  at  all  appropriate    ^o 

the  remedy  which  the  mechanic's  lien  law  has  rendered  uecessa  vj 
in  order  to  enforce  such  a  lien.    Phillips  vs.  Cohum,  409. 

11.  An  act  of  Congress,  July  11,  1802,  (12  Stats.,  ^17,)  created  a  Inwinl  «=»f    , 

trustees  of  schools  for  colored  children,  and  aathorlty  was  given  <>o 
the  Secretary  of  the  Interior  to  till  all  vacancies ;  and  8ubseqne«::»  t 
acts  of  Congriiss  provided  that  from  the  whole  fund  received  fortfc»  ^ 
support  of  schools,  a  proportionate  share  should  be  set  apart  for  tkv  ^ 
colored  schools,  and  should  bo  paid  to  such  tinstees  for  the  snppo"*"  ^ 
of  such  schools,  including  the  cost  of  buildings  and  improveroeot^f 
and  if  not  paid  over,  it  should  be  recoverable  in  an  action  of  del>* 
bj'  such  trustees  against  tho  cities  of  Woshington.and  (leorgetowiB  - 
ll£i.D,  that  tho  plaintiff,  who  was  an  architect,  and  had  peiform^* 
services  for  the  board  on  four  different  school-houses  for  colore  J 
children,  and  a  balance  of  whose  claim  theri'for  was  dae  arvu 
unpaid,  might  maintain  au  action  for  such  balance  against  the 
District  of  Columbia.     The  principle  enunciated  by  the  United 
States  Supreme  Court  in  Barnes  vs.  The  District  applied.    ClM  vs. 
The  District  of  Columbiay  489. 
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I XI  an  action  against  the  sureties  on  the  official  bond  of  a  jastice  of  the 
peace,  i;\'hich  uction  is  on  the  alleged  ground  that  the  jastice  issued 
a  writ  without  authority  of  law,  by  virtue  of  which  writ  certain 
goo<ls  were  seized  and  taken  away  by  the  constable  executing  the 
same,  it  is  necessary  to  aver  in   the  declaration  that  the  jastice 
knowingly,  willfully,  or  wrongfully  omitted  to  do  what  ought  to 
have  been  done,  or  that,  in  doing  what  he  did  by  way  of  issuing 
process,  he  knowingly,  willfully,  or  corraj)tly  instituted  the  pro- 
ceedings to  the  injury  of  the  plaintiff.    HolUtman  vs.  RoHnwn^  520. 
-I  XI  an  action  of  assumpsit  upon  the  common  counts  a  plea  |;ui«  darrein 
contiiinance  of  payment  is  a  waiver  of  the  prior  pleas,  and  the. only 
question  is  whether  the  plaintiff's  claim   has  been  paid  since  the 
original  pleas  were  filed.     Campbell  vs.  District  of  Colambiay  533. 
<A  party  who  has  fully  performed  a  special  contract  may  recover  a 
judgment  in  an  action  of  assumpsit  on  the  common  counts,  but  he 
is  restricted  in  his  evidence  as  to  the  amonnt  of  his  claim  to  the 
terms  of  suc!i  contract,  and  it  is  erroneous  in  such  case  to  make 
allowances  on  the  principle  of  a  quantum  mervitf  nnless  for  the  per- 
formance of  work  o  r  for  materials  not  provided  for  in  the  contract. 
lb. 
-  Damages  in  consequence  of  delays  in  the  performance  of  the  contract, 
caused  by  the  neglect  of  the  defendant,  cannot  be  recovered  in  au 
action  of  assumpsit  for  work  done  and  materials  furnished,  but  iu 
a  different  form  of  action.     Jb. 
•.  Where  the  work  done  was  authorized  by  law,  and  has  been  accepted, 
used,  and  controlled  by  the  District  of  Columbia  for  the  benefit  of 
the  public,  the  contractor  will  be  permitted  to  recover  uiwu  his 
contract,  although  the  agents  of  the  IMstrict  neglected  their  duty 
in  complying  with  the  forms  prescribed  by  law  in  making  it.    lb, 
.  An  action  of  assumpsit,  where  pleas  in  bar  to  the  plaintiff's  claim  have 
been  inter|>osed  by  defendant,  cannot  be  referred  to  auditors  under 
Maryland  agt  of  November,  1785,  chap.  80,  sec.  12,  for  the  auditor  is 
not  authorized  to  decide  issues  under  such  pleas.    lb, 

APPEAL. 

An  appeal  does  not  perpetuate  an  injunction  Trhich  the  special  term 
has  refused  to  grant.  An  appeal  to  the  general  term  does  not  keep 
a  mere  preliminary  restraining  order  in  full  force  and  effect  after 
the  iijjnnctiou  is  granted  or  refused.     Carrington  vs.  Swemy,  6ri. 

No  appeal  will  lie  from  an  order  denying  a  motion  not  involving  the 
merits  of  the  action.    Driggs  vs.  Daniehf  254. 

Where  u  motion  is  made  for  the  delivery  of  certificates  to  the  plaintiff's 
solicitor,  which  were  deposited  with  the  clerk  of  the  court  by  an 
agreement  of  the  parties,  and  the  motion  is  denied,  no  appeal  will 
lie  from  such  refusal.    lb. 

An  appeal  will  not  lie  from  an  order  passed  at  a  special  term  overruling 
a  motion  that  a  trustee  be  required  to  give  bonds  for  the  faithful 
execution  of  the  trust,  and  that  he  be  restrained  from  selling  the 
trust-property.    Adams  vs.  Adams,  276. 
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ASSESSMENT. 
See  Taxation. 

ATTORNEY  AT  LAW. 

1.  The  lien  of  a  jadgment-creditor  npou  real  estate  has  priority  over  an 

attorney's  lien  for  services  rendered  the  defendant  in  a  subsequent 
suit  iuvolviDg  the  same  prox>erty.     Van  Rinoick  vs.  LamoH,  172. 

2.  Where  sach  real  estate  is  decreed  to  be  sold  in  an  eqnity  suit,  and  the 

*  proceeds  of  the  sale  to  be  disfri  bated  among  those  entitled  to  them 
according  to  their  respective  liens,  snoh  jndgment-credttor  has  the 
same  preferable  lien  upon  the  proceeds  of  the  sdle.    lb, 

AUDITOR'S  CERTIFICATES. 

1.  The  late  board  of  public  works  had  no  such  power  as  would  authorize 

them  to  enter  into  contracts  which  would  bo  obligatory  npon  the 
District  of  Columbia,  of  a  negotiable  character,  signed  by  no  one 
but  an  auditor,  so  as  to  pass  a  legal  title  to  the  same  from  hand  to 
hand  by  mere  delivery  or  indorsement.  Ballard  Pavement  Company 
vs.  Alandelf  351. 

2.  Certificates  of  the  auditor  of  the  board  of  public  works  contain  no  word 

of  negotiiibility,  and  have  no  advantage  beyond  a  statement  of  in- 
debtedness, or  that  a  certain  amount  of  work  had  been  performed 
by  the  contractor  to  whom  they  were  issued,  and  are  at  most  to  be 
treated  as  choses  in  action^  and  an  assignee  must  take  them  subject 
to  the  right  and  equities  of  prior  parties.  They  possess  no  attri> 
bute  which  can  bring  them  within  the  rules  which  regulate  nego- 
tiable securities.    It>, 

3.  The  act  of  Congress  directing  the  board  of  audit  to  examine  these  cer- 

tificates for  settlement  ought  not  to  be  coustrued  so  as  to  make 
them  transferable  by  delivery  or  indorsement  and  unimpeachable  in 
the  hands  of  any  one  to  whom  they  had  previously  passed.     lb, 

4.  No  evidence  of  usage  in  the  city  of  Washington  can  be  received  for 

the  purpose  of  showing  that  these  certificates  are  transferable  by 
indorsement,  so  as  to  convey  a  legal  interest  to  the  indorsee.  All 
that  can  be  parsed  by  such  indorsement  is  a  right  subject  to  exist- 
ing equities.    lb, 

5.  The  court  is,  however,  justified  in  considering  the  fact  that  these  cer- 

tificates are  extensively  used  as  collateral  securities  in  borrowing 
money,  and  will  protect  the  lender,  so  as  to  require  the  amount  bor- 
rowed to  be  brought  into  court  for  his  benefit.    lb, 

6.  The  indorsement  of  these  iustrnments  in  blank  by  the  payee  cannot  be 

claimed  as  estopping  him  from  impeaching  the  title  of  a  purchaser. 
The  indorsement  is  only  the  transfer  of  a  cA^0  in  action  for  a  par- 
ticular purpose,  and  the  law  presumes  that  every  person  knows  that 
the  legal  title  cannot  be  transferred  in  such  contracts.    lb. 
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BANKRUPT  LAW. 

1.  A  bapkrupt  discbarge  will  be  set  aside  and  annulled  for  frand  in  ob- 

taining it.  It  is  irregular  to  set  aside  a  decree  or  final  determlno* 
tion  witbont  an  application  or  shwoingof  some  kind^and  upon  due 
notice  to  the  parties  to  be  afTected  thereby.    In  re  Augensitinf  322. 

2.  A  claim  against  the  United  States^  in  favor  of  a  person  wbo  has  been 

discharged  as  bankrupt,  passes  to  the  assignee  in  bankruptcy  for 
the  benefit  of  creditors.    Phelps  vs.  McDonald,  37^. 

3.  When  the  bankrupt  describes  a  claim  in  bis  schedules  of  asseto  against 

a  general  of  the  United  States  Army  and  others  for  burning  cotton, 
of  which  he  was  the  owner,  dnriug  the  rebellion  in  the  South,  it  i» 
substantially  a  statement  that  the  claim  was  one  against  the  Gov- 
emmeut;  and,  if  the  error  in  so  stating  the  claim  was  without  any 
design  of  fraud  on  the  part  of  the  bankrupt,  it  will  be  deemed  a 
sufficient  description  of  a  claim  against  the  United  States.    Ih. 

4.  The  mere  assertion  of  a  claim  on  account  of  cotton  destroyed  by  an 

invading  force  in  the  insurrectionary  States  during  the  rebellion 
amounts  in  itself  to  the  implication  that  the  claimant  relied  upon 
the  protection  of  a  Qovernment  license  in  its  purchase.    lb» 

5.  If  a  bankrupt  describes  a  claim  as  worthless  when  be  knows  it  to  be 

of  considerable  value  or  has  reason  to  believe  it  to  be  of  considera- 
ble valne,  a  purchase  made  by  him,  or  f[>r  his  benefit,  of  hiA  assets 
for  a  nominal  sum,  even  after  his  discharge,  at  a  sale  by  the  as- 
signee, would  be  considered  fraudulent  and  void.    lb. 

6.  If  the  claim  was  without  value  at  the  date  of  the  bankruptcy  proceed- 

ings, it  might  properly  be  described  as  worthless ;  and  the  fact  that 
it  afterward  became  valuable  through  the  power  of  the  British 
government,  whcr  procured  its  allowance  by  the  treaty  of  Washing- 
ton in  1871,  will  not  affect  it  in  the  hands  of  one  who  had  purchased 
it  at  a  sale  by  the  assigree,  made  under  the  order  and  sanction  of 
the  bankruptcy  court.    lb. 

7.  The  money  which  was  paid  to  the  British  government  upon  awards 

made  by  the  commissioners  under  the  treaty  of  1871  is  not  in  the 
jurisdiction  of  this  court,  nor  can  we  compel  the  claimant  to  make 
an  assignment  thereof  to  his  assignee  in  bankruptcy.  The  fund  is 
to  be  regarded  as  under  British  dominion.    lb. 

8.  Where  an  assignee  in  bankruptcy  sold  the  assets  of  the  bankrupt  estate 

for  a  nominal  sum — and  among  them  was  a  claim  against  the  United 
States,  described  as  worthless,  and  which  at  the  time  was  without 
foundation,  but  which  was  afterward  made  valuable  by  the  unfore- 
seen circumstance  of  an  award  made  by  the  commissioners  under 
the  treaty  between  Great  Britain  and  the  United  States  in  1871 — 
the  title  vested  by  such  sale  is  valid  when  there  is  no  fhtnd  in  the 
transaction.    lb. 
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9.  A  baukriipt  who  ba8  received  his  final  discharge  is  entitled  to  all  his 
future  acquisitions;  and>  in  case  there  is  no  fraud,  he  may  after- 
ward become  a  purchaser,  in  his  own  uaoio  or  in  that  of  another^of 
the  assets,  when  sold  by  the  assignee  under  authority  from  the 
court.    /6. 

BUILDING  ASSOCIATION. 

When  a  member  of  a  building  association  obtains  an  advance  upon  a 
pledge  of  his  shareS)  agreeing  to  pay  a  legal  interest  for  its  nse,  and 
besides  to  pay  two  dollars  a  month  on  each  of  his  shares  until  their 
whole  nominal  value  has  been  paid,  the  couti'act  is  lawful,  and  is 
not  usurious.    MuUoy  vs.  Building  Adeociatioftf  594. 

Where  fines  at  the  rat«  of  ten  per  cent^  per  month  are  imposed  ui>on  de- 
fault being  made  in  paying  the  monthly  dues,  chancery  will  inter- 
pose to  prohibit  the  collection  of  these  penalties,  and  will  restrain 
a  sale  of  re^il  estateiby  virtue  of  a  de(>d  of  trust  given  to  secure  the 
amount  advanced,  when  the  account  between  the  parties  shoves  that 
nothing  is  owing  the  society  except  the  fines.    lb. 

CHECKS. 

No  negligence  will  be  imputed  to  the  holder  of  a  check  npon  a  bank  for 
the  payment  of  money,  if  he  demands  jMiyment  on  the  day  fol- 
lowing that  in  which  he  received  it.  If  the  holder  of  a  bank-check 
unreasonably  delays  in  presenting  it,  and  in  the  mean  while  the 
bank  fails,  the  loss  will  be  his,  and  not  that  of  the  drawer.  If 
payment  of  a  bank-check  is  refused,  and  the  holder  retains  it  in  his 
possession,  and  delays  in  communicating  notice  of  non-payment  to 
the  drawer,  and  the  bank  fails,  the  loss  ought  tx>  fall  npon  the 
holder.  A  bank-check  must  be  presented  for  xmyment,  like  a  bill  of 
exchange,  before  the  drawer  can  be  sued.  The  holder  of  a  bank- 
check  will  discharge  the  drawer  if  it  appears  that  the  latter  has 
sustained  any  injury  by  the  delay  or  negligence  of  the  former. 
Clark  vs.  Bankj  'M9, 

CONTINGENT  FEE. 

See  Contract  6. 

A  contract  for  a  contingent  fee  for  the  collection  of  a  claim  against  the 
United  States,  which  is  otherwise  fair  upon  its  face,  is  not  in  vio* 
lation  of  public  policy.    Burbridge  vs.  FocXrtor,  407. 

CONSTITUTIONAL  LAW. 

1.  An  act  of  the  legislative  assembly  provides  that  commercial  agent« 
shall  pay  $200  annually  for  a  license,  and  that  any  person  whose 
business  it  is  as  agent  to  offer  for  sale  goods  or  merchandise  by 
sample,  catalogue,  or  otherwise,  shall  be  regarded  as  a  commercial 
agent;  and  that  if  he  shall  fail  to  pay  the  said  licetise-tax  before 
engaging  in  such  business,  he  shall,  in  addition  to  the  license-tax. 
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pay  a  fiuo  or  penalty  of  not  les^t  than  five  nor  more  tban  fifty  dol- 
lars for  each  offense :  Held,  The  not  was  not  repugnant  to  any 
constitutional  provision,  and  is  not  in  violation  of  the  right  of 
Congress  to  regulate  eomnierce  among  the  several  States.  Z)tV 
trict  of  Columbia  vs.  Humamn,  158. 

2.  The  fact  that  the  defendant  ie  an  officer  of  a  State  corporation,  and 
that  th<5  goods  offered  by  hira  for  sale  were  of  the  manufacture  of 
such  corporation )  and  that  ho  received  no  commission  other  than  a 
regular  salary,  does  not  render  the  law  inapplicable  to  the  case.    Ih. 

0.  No  discrimination  is  made  by  the  act  between  citizens  of  the  District 

and  citizens  of  the  States;  it  is  not,  thei^fore,  liable  to  any  consti- 
tutional objection.     Ih. 

CONTRACT. 

1.  A.  deed  contained  a  recital  that  there  \rere  eight  promissory  notes  in 

the  hands  of  another  person,  for  one  thousand  dollars  each,  secured  by 
a  deed  of  trast  on  the  property  thereby  conveyed,  and  then  there  is 
this  covenant,  *'  and  the  said  party  of  the  second  part  (the  grantee) 
hereby  assumes  the  payment  of  the  same  as  part  of  the  considera- 
tion of  this  deed,  and  will  hold  the  said  Weaver  (the  grantor)  harm- 
less from  all  obligation  thereon  *.'*  Held,  That  this  covenant  bound 
the  said  grantee  to  satisfy  said  notes,  together  with  all  interest 
that  had  accrued  or  that  might  thereafter  accrue,  although  he 
'v^-oiild  thereby  be  liable  to  pay  more  than  the  amount  of  the  con- 
sideration expressed  in  the  deed.    Sawyer  vs.  JVeaver,  1. 

2.  .No  principle  of  law,  in  courts  of  equity  as  well  as  in  courts  of  common 

Jaw,  is  better  settled  than  that  all  negotiations  by  parol  prior  to 
the  execution  of  a  written  contract  are  merged  in  such  contract, 
and  more  especially  in  a  contract  under  seal ;  and  that  a  party  will, 
be  estopped  from  proving  such  was  not  the  contract  between  the 
parties  unless  the  party  alleges  that  his  siprnature  was  procured 
by  fraud,  imposition,  or  other  dishonest  practices.    lb. 

3.  A  master-builder  agreed  to  erect  two  dwelling-houses  and  corapleto 

them  in  six  months.  The  houses  were  not  finished  at  the  time 
agreed  upon,  and  the  owner  notified  the  contractor  that  his  con- 
tract was  at  an  end,  and  he  finished  them  himself,  and  for  this  pur- 
pose he  employed  several  of  the  defendants  to  furnish  work  and 
material,  and  paid  them.  The  owner  paid  a  large  amount  to  the 
original  contractor  and  the  suboontractors,  and  claims  damages  for 
the  breach  of  contract.  The  contractor  and  various  subeon tractors 
have  filed  liens  on  the  property  and  commenced  actions  to  enforce 
such  liens.  Under  these  circumstances  the  owner  can  maintain  a 
bill  in  equity,  brin'ging  all  the  parties  into  one  suit  to  enjoin  the 
proceedings  at  law,  and  have  all  the  claims  settled  in  chancery* 
Painty  vs.  Drane,  103. 

4«  Where  a  party  to  an  agreement  for  a  convey  ah  ce  of  real  estate  requests 
the  deed  to  be  made  to  a  person  not  named  in  the  agreement,  and 
accordingly  the  conveyance  is  made  to  such  person,  who  refuses  it 
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on  the  groand  that  there  is  an  outstandiDg  trast-deed,  and  that  be 
will  not  take  the  title  tbas  emharrassed,  do  farther  tender  is  rc- 
qaired  on  the  part  of  the  owner  afr«r  such  refasal.  Grant  vs.  How- 
ard, 235. 

5.  Where  the  trustee  in  such  deed  is  dead,  and  the  debt  secared  by  the 

incumbrance  has  been  paid,  and  the  deed  of  trust  has  been  released 
by  the  heirs  at  law  of  the  trastee^  the  owner  can  make  a  good  con- 
veyance of  the  property,  in  pursuanoe  of  a  contract  to  give  a  clear 
title,  without  going  into  a  court  of  equity.    lb, 

6.  All  contracts  for  services  generally,  in  procuring  legislation,  are  void 

from  public  policy,  and  it  is  the  duty  of  courts  so  to  declare.  Bat 
contracts  which  provide  for  compensation  in  consideration  of  par- 
ticular service  to  be  rendered,  such  as  the  collection  of  evidence, 
the  preparation  of  papers,  or  the  delivery  of  arguments  in  snpport 
of  a  claim,  are  legitimate  everywhere.  A  contract  whereby  the 
parties  agree  to  pay  any  claim  of  a  delegate  in  Congress  for  service 
rendered  by  him  in  securing  the  payment  of  the  claim  (where  leg- 
islation is  required  for  the  payment  of  the  claim)  is  void,  as  against 
public  policy.     Weed  vs.  Black,  268. 

7.  A  married  woman  is  bound'by  a  contract  which  her  husband  has  en- 

tered into  on  her  behalf  for  improvements  upon  her  seiuirate  estate, 
he  having  acted  as  her  agent  and  with  her  knowledge  and  consent, 
and  she  having  accepted  the  benefits  resulting  from  tiie  perform- 
ance of  such  contract.    Sckajfer  vs.  L^man^  305. 

S.  An  agreement  in  writing  cannot  be  oontradicted  in  its  legal  effect, 
where  the  contract  is  clear  in  its  terms,  by  a  contemporaneons  oral 
agreement  tending  to  show  that  the  written  agreement  was  not  the 
agreement  of  the  parties.  It  is  inadmissible  to  show  by  parol  that 
a  promissory  note  was  not  to  be  paid  in  money.  Such  evidence 
clearly  contradicts  the  legal  terms  of  the  written  agreement-.  The 
rule  which  excludes  parol  evidence  from  contradicting  a  written 
contract  is  based  upon  the  principle  that  parties  express  their  mean- 
ing when  they  execute  a  written  instrument.  Linxille  vs.  ffolden, 
3-29. 

9.  A  contract  for  a  contingent  fee  for  the  collection  of  a  claim  against  the 

United  States,  which  is  otherwise  fair  upon  its  face,  is  not  in  viola- 
tion of  public  policy.    Burhridge  vs.  FaekleTf  407. 

10.  Contracts  executed  by  the  plaintiff  as  one  of  the  contracting  parties, 

and  by  the  president  of  the  board  of  health,  the' other  contracting 
party,  are  not  binding  upon  the  District  of  Columbia.  Sawder  vs. 
District  of  Columbia,  509. 

CORPORATION. 

A  certificate  of  stock  in  an  incorporated  company  was  deposited  with 
complainants  as  collateral  security  for  a  loan  of  money.  The  de- 
fondant  N.,  who  was  the  owner  of  the  certificate,  gave  it  to  D.,  the 
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other  defendant,  for  the  parpose  of  borrowing  money  on  the  secnrity 
thereof.  When  the  loan  fell  dne,  it  was  diacovered  that  the  power 
of  attorney  by  which  alone  the  certificate  could  be  transferred  upon 
the  books  of  the  company  had  been  struck  out,  and  neither  of  the 
defendants  was  aware  of  it  until  informed  by  the  complainants. 
N.  refused  to  re<execute  said  power  of  attorney,  and  the  indebted- 
•  ness  remains  unpaid.  Under  these  circumstances  the  court  made  a 
decree  for  the  sale  of  the  certificate  of  stock,  and  that  the  proceeds 
thereof  be  applied  to  the  payment  of  the  amount  due  upon  the  loan. 
John»on  vs.  Dexter,  580. 

CRIMINAL  LAW. 

1.  An  act  of  the  legislative  assembly  provides  that  commercial  agents 

shall  pay  $200  annually  for  a  license,  and  that  any  person  whose 
business  it  is  as  agent  to  ofier  for  sale  goods  or  merchandise  by 
sample,  catalogue,  or  otherwise,  shall  be  regarded  as  a  commercial 
agent ;  and  that  if  be  shall  fail  to  pay  the  said  license-tax  before 
engaging  in  such  business,  he  shall,  in  addition  to  the  license-tax, 
pay  a  fine  or  penalty  of  not  less  than  five  nor  more  than  fifty  dollars 
for  each  offense:  Held,  The  act  was  not  repugnant  to  any  constitu- 
tional provision,  and  is  not  in  violation  of  the  right  of  Congress  to 
regulate  cotnmerce  among  the  several  States.  District  of  Columbia 
vs.  Humawny  1L8, 

2.  The  fact  that  the  defendant  is  an  officer  of  a  State  corporation,  and 

that  the  goods  offered  by  him  for  sale  were  of  the  manufacture  of 
such  corporation,  and  that  ho  received  no  commission  other  than  a 
regular  salary,  does  not  render  the  law  in  applicable  to  the  case.    lb. 

3.  No  discrimination  is  made  by  the  act  between  citizens  of  the  District 

and  citizens  of  the  States ;  it  is  not,  therefore,  liable  to  any  consti- 
tutional objection.    lb. 

4.  The  Judgment  against  the  defendant  in  such  case  is  the  amount  of  the 

license-tax  for  one  year,  added  to  the  fine  imposed  by  the  court,    lb. 

5.  If  the  judge  who  tries  an  indictment,  upon  which  a  verdict  of  guilty  is 

found,  fails  to  pronounce  sentence  during  the  terra  of  the  court  at 
which  the  verdict  was  found,  by  accident,  mistake,  or  design,  he 
may  do  so  at  any  subsequent  term,  and  so  may  any  other  judge 
holding  the  same  court.     United  States  vs.  May,  512. 

6.  The  late  legislative  assembly  of  the  District  of  Columbia  had  author- 

ity to  pass  the  act  January  19, 1872,  entitled  "An  act  for  the  preven- 
tion and  punishment  of  abortion/'  and  the  same  never  having  been 
repealed  or  modified  by  Congress,  the  prisoner  was  properly  sen- 
tenced under  its  provisions  to  imprisonment  and  labor  in  the  peni- 
tentiary at  Albany.    lb, 

CURTESY. 

1.  The  cironmstaoces  required  to  create  an  estate  by  curtesy  are  marriage, 
Beizin  of  the  wife,  issue  bom  alive,  and  the  death  of  the  wife ;  and 
where  the  language  of  the  habendum  clause,  in  a  conveyance  of  real 
39  D 
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estate  to  a  married  woman,  was  **  To  have  and  to  bold  the  said 
pieces  or  parcels  of  groand  nnto  the  said  party  of  the  second  part, 
her  heirs  and  assij^ns,  to  her  and  their  sole  «««,  benefit,  and  behoof 
forever,"  and  all  of  the  foregoing  circumstances  had  transpired,  it 
was  held  that  the  husband  bad  an  estate  as  tenant  by  the  cartesy. 
Hart  vs.  Deauy  60. 

2.  The  act  of  Congress  for  the  protection  of  the  rights  of  married  women 
in  this  District,  so  far  as  regards  the  rights  of  the  hnsbnnd  in  the 
real  estate  of  his  wife,  is  not  retroactive,  and  applies  only  in  refer- 
ence to  property  acquired  after  the  passage  of  the  act.    lb. 
3d 

DEED. 
See  Evidence,  3,  4. 

1.  ^deed  contained  a  recital  that  there  were  eight  promissory  notes  in  the 

hands  of  another  person,  for  one  thousand  dollars  each,  secured  by 
a  deed  of  trust  on  the  jjroperty  thereby  conveyed,  and  then  there  is 
this  covenant,  "  and  the  said  party  of  the  second  part  (the  grantee) 
hereby  assumes  the  payment  of  the  same  as  part  of  the  consideration 
of  this  deed,  and  will  hold  the  said  Weaver  (the  grontor)  harmless 
from  all  obligation  thereon.''  Held,  That  this  covenant  bound  the 
said  grantee  to  satisfy  said  notes,  together  with  all  interest  that 
had  accrued  or  that  might  thereafter  accrue,  although  he  would 
thereby  be  liable  to  pay  more  than  the  amount  of  the  consideration 
expressed  in  the  deed.    Sawyer  vs.  TVcaver,  1. 

2.  Parol  testimony  is  admissible  for  the  purpose  of  showing  that  a  deed 

of  real  estate,  although  absolute  on  its  face,  was  really  intended  as 
a  security  for  money  loaned.    Fiugh  vs.  Davis,  14. 

3.  Where  a  conveyance  of  real  estate  is  properly  executed  and  delivered 

to  the  grantee,  and  is  afterward  handed  to  the  grantor  to  be  put  on 
record,  but  the  latt«r  dies  without  recording  it,  leaving  a  will  in 
which  he  makes  sxiectiic  devises  of  all  his  property,  but  makes  no 
mention  of  the  real  estate  claimed  by  the  grantee :  Held,  That  it  is 
a  complete  and  valid  deed,  although  it  be  found  after  the  death  of 
the  grantor,  by  his  executors,  among  his  other  papers,  Austin  vs. 
Fendall,  3G2. 

4.  A  chattel-mortgage  was  made  to  a  tntstee  for  the  benefit  of  a  third 

party,  and  the  marshal  afterward  seized  a  portion  of  the  property 
upon  an  execution  against  the  grantor.    The  trustee  then  brought 
replevin,  and  on  the  trial  there  was  a  conflict  of  testimony  as  to  the 
delivery  of  the  deed  to  the  trustee,  no  question  being  made  but  that 
it  was  duly  recorded.    The  court  instructed  the  jury  that  there  was 
no  delivery  unless  the  deed  was  placed  in  possession  of  the  trustee 
or  another  person  for  him  at  his  request,  or  unless  it  was  leit  at  the 
recorder's  office,  subject  to  his  order  and  with  his  knowledge  and 
consent ;  and  that  the  delivery  of  the  deed  to  the  register  without 
the  knowledge  of  the  grantee  is  not  sufflcictit.    This  iostmotion  was 
held  to  be  erroneous.    Storrs  vs.  Sharp,  5^9. 
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DELIVERY  OP  DEED. 
See  Deed,  4. 

DEVISE. 
See  Will,  3,  4. 

1.  V/here  M.  deviaos  all  his  estate,  both  real  and  personal,  to  bis  wife  dar- 

ing her  life,  and  aUo  aathorixes  her  to  give  to  bis  children  their 
jnst  portion,  or  whatever  anionnt  she  might  please  to  give  them, 
as  they  came  of  age  or  were  married,  and  where  he  also  authorizes 
her  to  do  with  his  estate  what  she  might  think  best  for  her  inter- 
est and  tlie  intertset  of  the  children,  it  was  held  she  coald  convey  a 
part  of  the  real  estate  to  a  danghter  of  the  testator  and  her  hus- 
band, and  that  on  the  death  of  such  danghter,  leaving  her  husband 
surviving,  the  said  real  estate  did  not  descend  to  the  heirs  of  the 
testator.     Wood  vs.  Amidonf  224. 

2.  Where  a  testator  directed  in  his  will  his  estate  to  bo  divided  imme- 

diately after  his  death  into  four  equal  part<4,  one  part  to  be  allotted 
to  his  son,  one  part  to  the  children  of  bis  son,  and  in  regard  to  the 
other  parts,  one  each  to  his  two  daughters  respectively,  the  latter 
shares  to  be  held  by  his  trustees  for  the  separate  use  of  such 
daughters  free  from  their  husbands ;  and  if  either  of  said  daughters 
dies  without  issue,  their  said  fourth  parts  are  also  devised  to  the 
said  children  of  his  son,  share  and  share  alike;  and  where  the 
trustees  had  power  to  sell,  snbject  to  the  aforesaid  trusts,  it  was 
held  that  after  the  death  of  the  sou  and  of  both  daughters,  without 
issue,  the  estate  never  having  been  divided,  the  trusts  became  ex- 
tinguished, and  the  estate  vested  in  the  children  of  the  son,  and 
that,  consequently,  the  surviving  trustee  had  no  power  to  sell  and 
convey  any  part  of  the  real  estate.    Bradleif  vs.  Young,  229. 

3.  A  devise  in  a  will  "  of  all  that  part  of  lot  eight  (8)  of  Davidson's  sub- 

division of  square  two  hundred  and  fifteen,  (215,)  fronting  on  Four- 
teenth street  west,  between  L  and  M  streets  north,  with  the  im- 
provements ;  that  is  to  say,  one-half  of  the  said  lot  and  improve- 
ments to  the  said  Carberry  S.  Hilton,  in  fee-simple,  and  the  remain- 
ing half,  as  he  may  choose,  to  him,  the  said  Carberry  S.  Hilton,  in 
trust  for  the  sole  use  and  benefit  of  his  said  obildren,  John  Percy 
Hilton  and  Henry  Slicer  Hilton,  in  fee-simple,  to  be  equally  divided 
between  them,''  was  construed  te  carry  the  whole  of  the  lot  and 
not  merely  the  half.    Hilton  vs.  Hilton,  70. 

4.  Where  the  will  directs  all  the  estate  to  be  sold  by  the  executors  for  the 

payment  of  legacies,  and  the  several  legatees  are  named,  and  the 
amount  each  is  to  receive  specified,  the  personal  estate  first  is  to  be 
exhausted,  and  the  real  estate  is  to  be  resorted  to  only  to  make  up 
for  any  deficiency  of  the  personal  for  these  purposes.  To  the  ex- 
tent that  it  is  not  needed,  it  or  its  proceeds  go  to  the  heirs  at  law 
when  the  will  does  not  otherwise  dispose  of  it.    lb. 
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5.  In  case  there  is  a  direction  to  sell  the  real  estate  for  the  parpoee  of 
paying  particular  legacies  it  In  not  a  convereion  of  the  real  property 
into  personalty,  except  for  that  purpose  and  extent.    75. 

G.  A  devise  of  land  after  payment  of  dehts  is  a  charge  on  the  land,  and 
when  the  personal  assets  are  exhausted,  the  executor  may  file  a  bill 
for  the  sale  of  the  real  estate  to  pay  such  debts,  and  the  credit- 
ors need  not  be  made  parties  to  such  bill.    Tuohy  vs.  Martin^  57% 

7.  When  a  testator  devises  lands  after  his  debts  are  paid,  and  in  a  snbse- 
qnent  part  of  the  will  directs  that  a  particular  lot  shall  be  sold  at 
public  auction  and  the  proceeds  applied  to  the  expenses  of  a  monu- 
ment to  be  erected  at  his  grave,  it  was  held  that  the  cost  of  the 
monument  was  a  first  lien  upon  such  lot,  and  to  that  extent  was  a 
limitation  upon  the  preceding  general  clause  in  respect  to  the  pay- 
ments of  debts.    lb, 

DISTRICT  OF  COLUMBIA. 
See  Contract,  10, 16. 

1.  The  late  board  of  public  works  had  no  such  power  as  would  authorize 

them  to  enter  into  contracts  which  would  be  obligatory  upon  the 
District  of  Columbia,  of  a  negotiable  character,  signed  by  no  one 
but  an  auditor,  so  as  to  pass  a  legal  title  to  the  same  from  baud  to 
hand,  by  mere  delivery  or  indorsement.  Ballard  Pavement  Company 
vs.  Mandelj  351. 

2.  Certificates  of  the  auditor  of  the  board  of  public  works  contain  no 

words  of  negotiability,  and  have  no  advantage  beyond  a  statement 
of  indebtedness,  or  that  a  certain  amount  of  work  had  been  per- 
formed by  the  contractor  to  whom  they  were  issued,  and  are  at 
most  to  be  treated  as  choses  in  acHonf  and  an  assignee  must  take 
them  subject  to  the  rights  and  equities  of  prior  parties.  They  pos- 
sess no  attribute  which  can  bring  them  within  the  rules  which  reg- 
ulate negotiable  securities.    Jh, 

3.  The  act  of  Congress  directing  the  board  of  audit  to  examine  these 

certificates  for  settlement  ought  not  to  be  construed  so  as  to  make 
them  transferable  by  delivery  or  indorsement  and  unimpeachable 
in  the  hands  of  any  one  to  whom  they  had  previoosly  passed.    Ih. 

4.  No  evidence  of  usage  in  the  city  of  Washington  can  bo  received  for 

the  purpose  of  showing  that  these  certificates  are  transferable  by 
indorsement,  so  as  to  convey  a  legal  interest  to  the  indorsee.  All 
that  can  be  passed  by  such  indorsement  is  a  right  subject  to  exist- 
ing equities.    lb. 

5.  The  court  is,  however,  justified  in  considering  the  fact  tiiat  these  cer- 

tificates are  extensively  used  as  collateral  securities  in  borrowing 
money,  and  will  protect  the  lender,  so  as  to  require  the  amount  bor- 
rowed to  be  brought  into  court  for  his  benefit,    lb. 

6.  The  indorsement  of  these  instruments  in  blank  by  the  payee  cannot  be 

claimed  as  estopping  him  from  impeaching  the  title  of  a  purchaser. 
The  indorsement  is  only  the  transfer  of  a  ekoee  in  action  for  a  par- 
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ticalar  purpose,  and  the  law  presumeB  that  every  person  knows  that 
the  legal  title  cannot  be  transferred  in  snch  contracts.    Jb. 

7.  An  act  of  Congreas,  July  11, 1862,  (12  Stats.,  537,)  created  a  board  of 
trustees  of  schools  for  colored  children,  and  anthority  was  given  to 
the  Secretary  of  the  Interior  to  fill  all  vacancies ;  and  subsequent 
acts  of  Congress  provided  that  from  the  whole  fund  received  for  the 
support  of  schools  a  proportionate  share  should  be  set  apart  for  the 
colored  schools,  and  should  be  paid  to  such  trustees  for  the  support 
of  snch  schools,  including  the  cost  of  buildings  and  improvements^ 
and  if  not  paid  over,  it  should  be  recoverable  in  an  action  of  debt 
by  such  trustees  agaiust  the  cities  of  Washington  and  Georgetown : 
Held,  that  the  plaintifiT,  who  was  an  architect,  and  had  performed 
services  for  the  board  on  four  different  school-houses  for  colored 
children,  and  a  balance  of  whose  claim  therefor  was  due  and  un- 
paid, might  maintain  an  action  for  such  balance  against  the  District 
of  Columbia.  The  principle  enunciated  by  the  United  States  Su- 
preme Court  in  Barnes  vs.  The  District  applied.  Cluss  vs.  District  of 
Columbia,  489. 

DIVORCE. 

That  the  wife  was  the  mother  of  a  child  born  out  of  wedlock  prior  to 
marriage  is  not  cause  for  a  divorce,  especially  where  the  intended 
husband  was  informed  thereof  before  snch  marriage.  Farr  vs.  Farr, 
35. 

EQUITY. 

8ee  Evidence,  3,  4. 
Contract,  2. 

Fraudulent  Conveyance,  1. 
Misrepresentation,  1,  2. 
pRAcriCE,  25. 

1.  Parol  testimony  is  admissible  for  the  purpose  of  showing  that  a  deed 

of  real  estate,  although  absolute  on  its  face,  was  really  intended  as 
a  security  for  money  loaned.    Peugh  vs.  Davis,  14. 

2.  Bat  the  testimony  of  three  witnesses,  aside  from  the  complainant,  as 

to  admissions  made  by  1  he  purchaser  that  the  vendor  is  still  in- 
debted to  him  for  the  money,  two  of  them  being  contradicted,  will 
not  prevail  against  the  absolute  sale  expressed  on  the  face  of  the 
deed,  where  the  allegations  of  the  bill,  that  it  was  intended  as  a 
security,  are  positively  denied  by  the  answer,  and  where  also  the 
attorney  who  prepared  the  deed  uuder  the  direction  of  both  par- 
ties, as  well  as  the  defendant,  both  testify  that  the  transaction  was  an 
absolute  purchase,  and  also  where  there  is  a  signed  receipt  by  the 
vendor,  expressing  the  consideration  to  be  for  the  purchase  of  the 
land.    lb, 

3.  Where  it  is  diffinnlt  to  say  from  the  testimony  in  the  case  that  the 

mortgagee  h.os  not  paid  for  the  property  all  it  was  worth  at  the 
time  of  the  purchase  of  the  equity  of  redemption ;  and  where  the 
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bill  contaiDS  do  aUegations  that  the  f-ale  was  procured  by  frand  or 
undue  inflnence,  a  court  of  equity  will  not  disturb  the  yalidity  of 
the  deed.    lb. 

4.  A  bill  filed  on  behalf  of  a  widow  and  infant  heirs,  to  set  aside  a  deed  abso  • 

lute  on  its  face  for  fraud  and  want  of  consideration,  contained  a  state- 
ment to  the  effect  that,  although  the  deed  expressed  a  consideration, 
yet  that  nothing  had  been  paid  for  the  same,  and  that  it  was  inteiideil 
to  operate  as  a  trust ;  that  au  action  of  slander  had  been  commenced 
against  the  grantor  and  his  wife,  (now  the  widow,)  and  that  the  con- 
vey ance  was  executed  to  defendant  to  protect  the  real  estate  therein 
from  the  result  of  said  action  at  law,  upon  an  agreement  with  said 
defendant  that  as  soon  as  said  action  was  dismissed  or  decided  in 
favor  of  the  said  grantor  and  his  wife,  he  would  reconvey  the  prop- 
erty to  the  said  grantor,  his  heirs,  or  assignees ;  and  it  was  held 
that  such  an  averment  is  fatal  to  the  bill  of  complainant,  and  a 
court  of  equity  will  not  interpose  to  set  the  conyeyance  aside,  but 
will  leave  the  parties  to  the  consequeuces  of  their  own  act.  FUtchir 
vs.  FletvkeTf  38. 

5.  A  parol  contract  for  a  lease  wh!i.h  has  been  partly  performed  by  deliv- 

ery of  the  posaession  of  the  premises  and  the  payment  of  rent  will 
entitle  either  of  the  parties,  by  bill  in  equity,  to  compel  the  si>ecidc 
performance  of  the  whole.     Ji'aUh  vs.  liundleilef  114. 

6.  Specific  performance  of  such  agreement,  where  there  is  an  omission  of 

the  covenants  to  be  inserted  in  the  lease,  will  be  decreed  with  such 
covenants  as  are  usual  and  incident  to  leases  of  the  same  kind,  and 
such  as  flow  from  the  contract  and  are  necessary  to  give  it  eflect.     Jh. 

7.  When  the  trustee  named  in  a  deed  of  trust  given  to  secure  the  payment 

of  a  promissory  note,  with  power  in  the  trustee  to  sell  the  land  if 
the  note  is  not  paid,  dies,  the  person  who  created  the  trust  and  the 
note  is  a  necessary  party  to  au  ori;:;inal  bill  in  equity  for  the  appoint- 
ment of  a  new  trustee.    Holden  vs.  Sticlnnfj  141. 

8.  In  this  case  the  person  who  exet;iited  the  trust-deed  conveyed  away  his 

remaining  estate  and  interest  in  the  premises,  but  continued  to  be 
liable  lor  the  payment  of  the  note,  and  it  wa.s  held  that  be  was 
still  interested  in  tlje  appointnjcnt  of  a  proper  person  to  Kell  the 
property  in  such  manner  as  not  unnecessarily  to  causeadeiiciency. 
The  purchaser  is  also  declared  to  boa  proper  party,  as  he  is  directly 
interested  in  the  account  and  sale  of  the  property.  It  ujight  be 
otherwise  in  case  <»f  a  foreclosure.     lb. 

9.  It  is  well  settled  that  a  <lecreo  obtained  in  a  suit  in  equity  without 

making  those  parties  to  the  suit  in  which  it  is  had,  whose  rights 
are  aftected  thereby,  is  void  as  to  those  parties,  and  such  decree 
may  be  impeached  by  original  bill.    lb. 

10.  A  master-builder  agreed  to  erect  two  dwelling-houses  and    conijilete 

them  in  six  mouths.  The  houses  were  not  linished  at  ihc  tirnu 
agreed  ui)ou,  and  the  owuer  notified  the  contractor  tiiat  bis  coii- 
tract  was  at  an  end,  and  he  tiuished  them  himself;  and.  for  this 
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pnrposo,  ho  employed  several  of  thedefeodaots  to  famiBb  work  oud 
material,  and  paid  thorn.  Tbo  owner  paid  a  large  amount  to  the 
original  contractor  and  the  si^contractors,  and  claims  damages  for 
the  breach  of  contract.  The  contractor  and  varioos  snboontracto.'s 
have  filed  liens  on  the  property  and  commenced  actions  to  enforce 
such  liens.  Under  thc^o  circunibtances  the  ownei*  can  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit,  to  enjoin  the 
proceedings  at  law,  and  have  all  the  claims  settled  in  chaucei-j'. 
Painter  vs.  Drane,  1G3. 

11.  A  bill  of  review  to  correct  an  error  not  apparent  upon  the  face  of  the 

record  cannot  be  filed  unless  leave  of  the  court  is  first  obtained. 
Johnson  vs.  Offuitt  168. 

12.  Where  the  matter  complainant  relies  npon  in  a  bill  of  review  is  not 

new,  and  could  have  been  produced  by  him  on  the  former  hearing, 
and  where  he  appeared  and  answered  without  disclosing  it,  he  is 
not  entitled  to  this  relief.    lb. 

13.  Where  a  bill  of  review  has  been  filed  and  dismissed,  and  a  motion  to 

file  a  second  one  has  been  refused,  this  will  be  a  bar  to  any  further 
proceedings.    lb. 

14.  Where,  the  advertisement  x>f  sale  of  trust-property  states  the  day  of 

the  month  correctly,  but  names  a  wrong  day  of  the  week,  and  thet 
mistake  is  corrected  in  the  published  notice  the  day  before  the  sale, 
a  bill  in  equity  to  set  aside  such  sale  for  that  irregularity  will  be 
dismissed  when  it  is  evident  that  there  was  no  intention  to  mislead 
either  the  parties  or  the  public,  and  when  neither  in  fact  were  mis- 
led.    Chandler  vs.  Cookf  176. 

15.  A  court  of  equity  will  set  aside  a  release  of  a  deed  of  trust  upon  real 

estate  when  it  has  been  obtained  by  fraud  and  imposition,  and  will 
restore  such  deed  of  trust  to  its  priority,  and  will  maintain  the 
rights  of  those  claiming  under  it.    Bur.mtiue  vs.  OntuSf  219. 

16.  The  rule  is  now  »vell  settled  that  a  court  of  equity  will  entertain  a 

suit  respecting  the  right  to  real  estate  situate  in  another  State  or 
country  where  jurisdiction  of  the  parties  has  been  acquired.  Moore 
vs.  Jaeger^  465. 

17.  When  a  controversy  arises  out  of  a  contract  or  out  of  fraud,  or  in- 

volves the  consideration  of  a  trust  in  regard  to  lands  in  another 
State,  the  jurisdiction  of  a  court  in  chancery  will  act  upon  the  cou- 
Bciouce  of  the  person  if  found  within  the  jurisdiction  of  the  foram 
and  compel  him  to  do  what  is  retiuired  by  justice  and  equity.    lb. 

Id.  Where  a  party  has  executed  a  dee^l  of  trust  upon  real  estate  to  secure 
an  indebtedness  to  the  complainant,  and  subsequently  he  causes  to 
be  purchased  for  his  own  benefit,  in  the  name  of  other  persons,  out- 
standing titles  for  the  purpose  of  defrauding  the  complainant, 
equity  will  decree  that  he  must  hold  the  titles  thus  acquired  upon 
the  uses  and  trusts  declared  in  the  trust-deed  he  bad  previously 
executed  for  the  benefit  of  the  complainant.    lb. 

19.  Where  §10,000  was  loaned  to  tho  Freedman's  Savings  and  Trubt  Com- 
pany on  the  note  of  said  company  and  collateral  securities,  and 
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which  money  was  used  for  the  exclasive  benefit  of  the  oompany 
and  in  payment  of  this  note,  the  actuary  transferred  other  secored 
notes  to  the  holder,  who  thereupon  surrendered  his  collaterals  to 
the  bank,  it  was  held  that  the  complainants  conld  not  maiotain  a 
bill  in  equity  for  the  return  of  the  secured  notes  so  transferred  in 
payment  of  the  loan,  although  such  transfer  was  not  authorized  by 
a  previous  vote  of  the  board  of  trustees,  without  rescinding  the 
agreement  and  refunding  the  amount  actually  loaned  to  the  insti- 
tution, or  at  least  returning  the  collaterals  which  had  been  sur- 
rendered. He  who  asks  equity  must  do  equity.  Crenvell  vs.  Lana- 
han,  484. 

20.  A  certificate  of  stock  iu  an  incorporated  company  was  deposited  with 

complainants  as  collateral  security  for  a  loan  of  money.  The  de- 
fendant N.,  who  was  the  owner  of  the  certificate,  gave  it  to  D.,  the 
other  defendant,  for  the  purpose  of  borrowing  money  on  the  secur- 
ity thereof.  When  the  loau  fell  due,  it  was  discovered  that  the 
power  of  attorney,  by  which  alone  the  certificate  could  be  trans- 
ferred upon  the  books  of  the  company,  had  been  struck  out,  and 
neither  of  the  defendants  was  aware  of  it  until  informed  by  the 
complainants.  N.  refused  to  re-«xecute  said  power  of  attorney, 
and  the  indebtedness  remains  unpaid.  Under  these  circumstances 
the  court  made  a  decree  for  the  sale  of  the  certificate  of  stock,  and 
that  the  proceeds  thereof  be  applied  to  the  payment  of  the  amount 
due  upon  the  loan.    Johnson  vs.  Dexter,  530. 

21.  The  law  makes  it  the  duty  of  a  father  to  maintain  his  minor  children ; 

but  when  a  minor  has  a  separate  estate,  the  father,  us  natural 
guardian,  has  a  right  to  apply  so  much  of  the  income  therefrom  as 
may  be  necessary  to  defray  the  expense  of  giving  to  his  said  minor 
child  a  good  education ;  and  a  court  of  equity,  in  stating  his 
account,  will  allow  him  a  reasonable  credit  for  such  expenditure, 
and  will  further  allow  him  a  credit  for  whatever  portion  of  such 
income  he  has  beneficially  applied  to  the  support  of  buch  child  dnr- 
iug  the  period  of  minority.  Under  the  circumstances  of  this  case 
interest  is  to  be  computed  only  from  the  commencement  of  the 
suit.    JloUzman  vs.  Casileman^  555. 

22.  In  view  of  the  decisions  of  the  United  States  Supreme  Court,  it  may 

now  be  considered  settled  law  that  a  conit  of  equity  will  not  inter- 
fere by  injunction  to  restrain  the  collection  of  a  tax  upon  the  mere 
allegation  that  the  tax  is  illegal  or  void.  The  enforcement  of  the 
tax  must  lead  to  a  multiplicity  of  suits,  or  irreparable  injury,  or 
throw  a  cloud  upon  the  title  to  real  estate,  in  order  to  justify  the 
interposition  of  equity  process.    Jlexandtr  vs.  DenniaoHf  502. 

^"^  The  37th  section  of  the  act  of  Congress  organizing  a  government  for 
this  District  declares  that  the  board  of  public  works  shall  assess,  in 
such  manner  as  shall  "  be  piesoribed  by  law,"  upon  property  bene- 
fited by  improvements,  an  onionnt  not  to  exceed  one-tbird  of  the 
cost,  and  the  legislative  assembly  having  failed  to  prescribe  a  mode 
or  formalities  of  assessing,  it  may  well  be  questioned  whether  there 
has  ever  been  a  valid  assessment  for  such  taxes.    lb. 


t^  J 


Index.  617 

24.  The  assembly  act  approved  Anj^nst  10,  1871,  "  proscribing  a  mode  of 

9«8e8sment''  for  special  improvements,  prescribes  a  different  man- 
ner of  collecting  (Special  taxes  from  tbat  in  which  all  other  taxes 
are  collected,  and  is  therefore  in  direct  violation  of  the  37th  section 
of  the  organic  art ;  an<l  thft  cerfificatos  of  ass«*ssment,  as  a  step  in 
the  process  of  collection,  are  therefore  null  and  void.     lb, 

25.  A  coart  of  eqnity  will  grant  relief  ogainst  the  nale  of  proi>erty  apon 

a  certiticato  for  special -improvement  taxes  where  the  certificate 
has  been  issued  without  aathority  nf  law  and  the  tax  had  been 
anticipated  by  the  sale  of  the  evidence  thereof,  and  where  the  cost 
of  the  improvement  has  been  collected  from  the  United  States,  on 
the  ground  that  such  sale  cannot  take  place  without  costing  a 
cloud  upon  plaintiff's  title.    Ih, 

EVIDENCE. 
See  Contract,  1,  2. 
Deed,  2. 
Parol  Testimony,  1. 

1.  No  principle  of  law,  in  courts  of  equity  as  well  as  in  the  courts  of  com- 

mon law,  is  better  settled  than  that,  all  negotiations  by  parol  prior 
to  the  execution  of  a  written  contract  are  merged  in  such  contract 
and  more  especially  in  a  contract  under  seal ;  and  that  a  party  will 
be  estopped  from  proving  such  was  not  the  contract  between  the 
parties  unless  the  party  alleges  that  his  signature  was  procured  by 
fraud,  imposition,  or  other  dishonest  practices.  Sawyer  v.  Weavery 
1. 

2.  Parol  testimony  is  admissible  for  the  purpose  of  showing  that  a  deed 

of  real  estate,  although  absolute  on  its  face,  was  really  intended  as 
a  security  for  money  loaned.    Peugh  v.  Davis,  14. 

3.  But  the  testimony  of  three  witnesses,  aside  from  the  complainant,  as 

to  admissions  made  by  the  purchaser  that  the  vendor  is  still  in- 
debted to  him  for  the  money,  two  of  them  being  contradicted,  will 
not  prevail  against  the  absolute  sale  expressed  on  the  face  of  the 
deed,  where  the  allegations  of  the  bill  that  it  was  intended  as  a 
secnrity,  are  positively  denied  by  the  answer,  and  where  also  the 
attorney  who  prepared  the  deed  under  the  direction  of  both  parties, 
as  well  as  the  defendant,  both  testify  that  the  transaction  was  an 
absolute  purchase,  and  also  where  there  is  a  receipt  signed  by  the 
vendor,  expressing  the  consideration  to  be  for  the  purchase  of  the 
land.    lb. 

4.  Where  it  is  difficult  to  say  from  the  testimony  in  the  case  that  the 

mortgagee  has  not  paid  for  the  property  all  it  was  worth  at  the 
time  of  the  purchase  of  the  equity  of  redemption  ;  and  where  the 
bill  contains  no  allegations  that  the  sale  was  procured  by  fraud  or 
undue  influence,  a  court  of  equity  will  not  disturb  the  validity  of 
the  deed.    lb. 
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5.  A  witness  can  only  be  cross-examined  in  regard  to  matters  contiected 

with  the  direct  examination ;  Imt  where  the  witness  U  a  party  to 
the  suit,  and  is  qaestioned  on  cross-examination  in  regard  to  a  fact 
not  touched  upon  in  hisexamination-in-cbief,  and  bis  answer  thereto 
is  in  his  own  favor,  the  coart  will  not  disturb  the  verdict  oa  account 
of  the  admission  of  such  question.    Cramer  v.  CullinOfUe^  197. 

6.  Evidence  offered  by  the  defendant  for  the  purpose  of  showing  that 

plaintiff  had  done  inferior  and  defective  work  of  a  similar  kind  on 
the  honse  of  another  person  was  properly  rejected  by  the  referee. 
Schaffer  vs.  Lehman^  30.5. 

7.  Where  an  incompetent  question  put  to  a  witness  is  allowed  to  be  an- 

swered, subject  to  the  objections  of  the  other  side,  but  ^eforo  the 
cause  was  submitted  to  the  jury  the  judge  instructed  the  jury  to 
lay  aside  and  disregard  the  testimony  so  objected  to,  the  error  was 
cured  by  such  directions.     Coughlin  vs.  PoulwUf  308. 

8.  It  is  competent  to  prove,  on  a  question  of  the  sanity  of  a  testator,  that 

his  father,  mother,  or  perhaps  his  ancestors  in  a  more  remote  de- 
gree, were  of  unsound  mind,  by  the  evidence  of  a  jiersoa  speaking 
from  his  own  personal  knowledge  and  observation,  but  not  by  tra- 
dition or  hearsay  testimony.    Tb, 

9.  An  agreement  in  writing  cannot  be  contradicted  in  its  legal  effect, 

where  the  contract  is  clear  in  its  terms,  by  a  contemporaneous  oral 
agreement  tending  to  show  that  the  written  agreement  was  not  the 
agreement  of  the  parties.  It  is  inadmissible  to  show  by  parol  that 
a  promissory  note  was  not  to  be  paid  in  money.  Such  evidence 
clearly  contradicts  the  legal  terms  of  the  written  agreement.  The 
rule  which  excludes  parol  evidence  from  contradicting  a  written 
contract  is  based  upon  the  principle  that  parlies  express  their 
meaning  when  they  execute  a  written  instmnient  LUtmlle  vs. 
Holdeny  329. 

10.  A  judgment  in  an  ordinary  action  at  law  for  a  debt  secured  by  a  me- 

chanic's lien  is  not  admissible  evidence  against  a  surety  on  au  un- 
dertaking to  discharge  that  lien,  according  to  the  requirements  of 
section  708,  Revised  Statutes  for  the  District  of  Columbia.  Pkixips 
vs.  Cobum,  409. 

11.  It  is  Dot  error  in  the  court  to  refuse,  at  the  request  of  either  party,  to 

instruct  the  jury  as  to  the  mere  weight  of  the  evidence,  as  that  is  .*» 
matter  for  the  consideration  of  the  jury.  The  court  ought  not  to 
accompany  a  written  instruction,  requested  by  the  defendant's 
counsel,  with  a  qualification  which  is  repugnant  to  the  proixMiition 
contained  in  such  instruction.  It  is  error  in  the  court  to  allow  the 
jury  to  infer  a  new  promise  from  evidence  which  the  court  knows 
to  be  insufficient  according  to  the  principles  of  liiw.  The  evidence, 
when  offered,  ought  to  be  excluded,  or,  if  given,  the  jury  should 
be  finally  instructed  t)iat  it  is  qot  competent.  Otterback  vs.  Browiiy 
541. 
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FIXTURES. 

A  wooden  building  standing  upon  blocks  and  rollers  so  that  it  conld  be 
removed  without  disturbing  the  freehold,  and  which  was  built  for 
the  purpose  of  removal  if  necessary,  may  be  regarded  as  a  movable 
fixture,  and  the  pergonal  property  of  the  tenant.  Bobinaon  vs. 
JVrighty  54. 

FRAUDULENT  CONVEYANCE. 

1.  A  bill  filed  on  behalf  of  a  widow  and  infant  heirs,  to  set  aside  a  deed 
absolute  on  its  face  for  fraud  and  want  of  consideration,  contained 
a  statement  to  the  effect  that,  although  the  deed  expressed  a  con- 
sideration, yet  that  nothing  had  been  paid  for  the  same,  and  that  it 
was  intended  to  operato  as  a  trust ;  that  an  action  of  slander  had 
been  commenced  against  the  grantor  and  his  wife,  (now  the  widow,) 
and  that  the  conveyance  was  executed  to  defendant  to  protect  the 
real  estate  therein  from  the  result  of  said  action  at  law,  upon  an 
agreement  with  said  defendant  that  as  soon  as  said  action  was  dis- 
missed, or  decided  in  favor  of  tlie  said  grantor  and  his  wife,  he 
would  reconvey  the  property  to  the  said  grantor,  his  heirs  or  assign- 
ees ;  and  it  was  held  that  such  an  averment  is  fatal  to  the  bill  of 
complainant,  and  a  court  of  equity  will  not  interpose  to  set  the 
conveyance  aside,  but  will  leave  the  parties  to  the  consequence  of 
their  own  act.    Fletcher  vs.  Fletcher ^  38. 

2.  S.  was  the  holder  of  a  promissory  note  secured  by  deed  of  trust.  The 
trustee  in  said  deed  having  died,  the  grantor  filed  a  bill  in  this 
court  alleging  that  the  note  hud  been  fully  paid  and  satisfied,  and 
praying  to  have  a  new  trustee  appointed  for  the  purpose  of  releas- 
ing the  incumbrance.  S.  filed  his  answer,  admitting  the  allegations 
of  the  bill  to  be  true;  and  thereupon  a  trustee  was  appointed,  with 
directions  to  execute  a  release.  Subsequent  to  the  filing  of  such 
answer,  the  grantor  executed  [another  trust-deed  to  secure  a  new 
loan.  The  grantees  in  tbe  last  deed  had  no  notice  or  knowledge 
that  such  answer  had  been  procured  by  fraud:  Held,  That  S.  was 
estopped  by  such  answer  and  release,  even  although  the  same  had 
been  fraudulently  obtained,  from  setting  up  any  claim  as  against 
the  grantees  in  the  last-mentioned  deed  of  trust.  SlaatB  vs.  BigcloWf 
367. 

3.  A  sale  of  nn  entire  stock  in  trade  to  a  clerk  in  the  employment  of  the 
vendor  is  colorable  and  fraudulent  as  to  the  creditors  of  the  vendor 
when  the  vendee  has  no  means,  except  that  he  receives  ten  dollars 
A  week  for  his  services,  and  where  ho  piys  nothing  at  the  time  of 
the  sale,  but  gives  his  unsecured  promissory  notes  for  the  whole 
amount  of  the  purchase-money,  and  where  no  public  notice  is  given 
of  the  change  and  the  business  sign  remains  the  same,  end  the 
vendor  is  frequently  about  the  promises.    Danhy  vs.  Sharp,  435. 
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GARNISHEE  PBOCESS. 

Where  an  attachmeDt  is  laid  in  the  hands  of  a  garnishee,  who  is  also 
tmstee  apx>ointed  in  an  equity  snit  to  sell  the  real  estate,  and  it  ap- 
pearing that  be  had  performed  the  tmst,  and  a  balance  remained 
in  his  hands  dne  to  the  defendant,  the  attachment  was  properly 
laid.     Van  Ruwick  ts.  Lamon,  172. 

HABEAS  CORPUS. 

1.  Ho  person  has  a  right  to  sue  out  a  writ  of  habeas  (xn'pus  on  behalf  of  a 

minor,  unless  it  appears  that  such  person  has  a  right  to  the  custody 
or  control  of  the  minor,  or  haa  been  invited  by  the  minor  to  sue  out 
such  writ,  or  by  his  guardian  or  parents,  or  by  some  one  entitled 
by  law  to  interfere  with  his  custody.    In  re  PooU,  583. 

2.  It  is  irregular,  before  the  parties  against  whom  the  writ  wi^a  issued 

have  made  any  return  thereto,  to  order  the  minor  forthwith  to  be 
delivered  into  the  custody  of  the  party  who  sued  out  the  writ.    lb. 

3.  The  writ  of  habeas  corpus  is  a  common-law  writ,  and  may  be  issued  by 

any  justice  of  this  court,  at  chambers  and  in  vacation.    Tb, 

4.  The  minor  was  a  child  seven  or  eight  years  of  age,  and  was  in  charge 

of  his  brothers,  who  were  acrobats,  and  he  appeared  at  their  exhibi- 
tions and  performed  acrobatic  feats.  This  he  did  willingly,  and 
was  anxious  to  continue  with  them.  Medical  witnesses  differed  as 
to  the  effect  of  this  performance  upon  his  physical  system.  He  ex- 
pressed a  preferen«*e  to  remain  with  his  brothers,  who  had  cared  for 
and  treated  him  kindly.  There  was  no  evidence  that  he  was  re- 
strained of  his  liberty.    The  writ  was  dismissed.    lb, 

5.  It  seems  now  to  be  a  well-settled  rule  of  law,  that  whether  the  court 

will  regard  the  preference  of  the  minor  for  a  guardian  depends  upon 
the  reasonableness  of  his  wish  and  the  intelligence  which  he  ex- 
hibits. The  writ  of  habeae  eprptie  confers  no  Jurisdiction  to  appoint 
guardians  of  infants,  to  superintend  their  education,  and  to  instruct 
them  in  correct  habits  of  life.  A  court  of  chancery  is  the  appro- 
priate tribunal  for  such  a  purpose.    lb, 

INTEREST. 
See  Pbacticx,  23. 

JUDGMENT  CREDITOR. 
See  LlSN,  4,  5. 

JUSTICE  OP  THE  PEACE. 

1.  The  condition  in  an  official  bond  of  a  justice  of  the  peace,  that  he  shall 
well  and  fiiithfhlly  perform  the  duties  of  said  office,  means,  so  far  as 
the  same  affects  tiie  soretiea  on  said  bond,  that  he  will  discharge 
the  duties  of  a  Justice  of  the  peace  to  the  best  of  his  ability.  ffoUs- 
man  vs.  Bobinsonf  520. 
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2.  Id  an  action  agaiost  the  sureties  on  the  official  bond  of  a  jnstice  of  the 
peace,  which  action  is  on  the  alleged  gronnd  that  the  justice  issued 
a  writ  without  authority  of  law,  by  virtue  of  which  writ  certain 
goods  were  seized  and  taken  away  by  the  constable  executing  the 
same,  it  is  necessary  to  aver  in  the  declaration  that  the  justice 
knowingly^  ^illfuUy,  or  wrongfully  omitted  to  do  what  ought  to 
have  been  done,  or  that,  in  doing  what  he  did  by  way  of  issuing 
process,  he  knowingly,  willfully,  or  corruptly  instituted  the  pro- 
ceedings to  the  injury  of  the  plaintiff.    lb. 

LANDLORD-ANDTENANT  ACT. 

Where  the  plaintiff  commences  an  action  to  recover  possession  of  prem- 
ises under  the  landlord-and-tenant  act,  and  the  defendant  inter- 
XK)Re8  the  plea  of  title  in  himself,  it  will  be  no  defense  to  such  action 
that  the  plaintiff  claims  title  under  a  deed  executed  at  a  sale  of  the 
premises  by  virtue  of  a  deed  of  trust,  even  if  there  was  a  defective 
execution  of  a  power  of  sale  contained  in  such  trust-deed.  A  pro- 
ceeding under  the  landlord-and-tenant  act  is  not  an  action  of  ^ect- 
ment,  and  the  plaintiff  may  recover  possession  althoagh  only  show- 
ing an  equitable  title.    Fiske  vs.  Bigelow,  427. 

LEGACIES. 
See  Will,  6. 

LEGISLATIVE  ASSEMBLY. 

The  late  legislative  assembly  of  the  District  of  Columbia  had  authority 
to  pass  the  act  January  19, 1872,  entitled  "An  act  for  the  prevention 
and  punishment  of  abortion,"  and  the  same  never  having  been  re- 
pealed or  modified  by  Congress,  the  prisoner  was  properly  sentenced 
nnder  its  provisions  to  imprisonment  and  labor  in  the  penitentiary 
at  Albany.     United  States  vs.  May,  512. 

LICENSE. 

1.  An  act  of  the  legislative  assembly  provides  that  commercial  agents 

shall  pay  $200  annually  for  a  license,  and  that  any  person  whoso 
business  it  is  as  agent  to  offer  for  sale  goods  or  merchandise  by 
sample,  catalogue,  or  otherwise,  shall  be  regarded  as  ^  commercial 
agent ;  and  that  if  he  shall  fail  to  pay  the  said  license-tax  before 
engaging  in  such  business,  be  shall,  in  addition  to  the  license- 
tax,  pay  a  fine  or  penalty  of  not  lees  than  five  nor  more  than  fifty 
dollars  for  each  offense :  Held,  The  net  was  not  repugnant  to  any 
constitutional  provision,  and  is  not  in  violation  of  the  right  of 
Congress  to  regulate  commerce  among  the  several  States.  Dis- 
iriot  of  Columbia  vs.  Rumason,  15B. 

2.  The  fact  that  the  defendant  is  an  officer  of  a  State  corporation,  and 

that  the  goods  offered  by  him  for  sale  were  of  the  mana&cture  of 
such  corporation,  and  that  he  received  no  oommitsion  other  than 
a  regular  salary,  does  not  render  the  law  inapplicable  to  the  case. 
/6. 
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3.  No  discrimination  is  made  by  the  act  between  citizens  of  the  Districti 

and  citizens  of  the  States ;  it  is  not,  therefore,  liable  to  any  consti- 
tutional objection.    lb, 

4.  The  judgment  against  the  defendant  in  such  case  is  the  amount  of  the 

license-tax  for  one  ye9r,  added  to  the  line  iniposKl  by  the  court.    lb. 

LIEN.  * 

5ee*ATTOKNEY  AT  Law,  1,  2. 
Devise,  7. 

1.  A  master-builder  agreed  to  erect  two  dwclling-honsen  and  complete 

them  in  six  mouths.  The  houses  were  not  finished  at  the  time 
agreed  upon,  ami  the  owner  notified  the  contractor  that  bis  con- 
tract was  at  an  and,  and  he  finished  them  himself;  and,  for  this 
purpose,  ho  employed  several  of  the  defendants  to  furnish  work 
and  material,  and  paid  them.  The  owner  paid  a  large  amount  to  the 
original  contractor  and  the  subcontractors,  and  claims  damages  for 
the  breach  of  contract.  The  contractor  and  various  subcontractors 
have  filed  liens  on  the  property  and  commenced  actions  to  enforce 
such  liens.  Under  these  circumstances  the  owner  can  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit,  to  enjoin  the 
proceediugs  at  laW,  and  have  all  the  claims  settled  in  chancery. 
Painter  vs.  Drane^  163. 

2.  The  lien  of  a  judgment-creditor  upon  real  estate  has  priority  over  an 

attorney *s  lien  for  services  rendered  the  defendant  in  a  subseqnent 
suit  involving  the  same  property.     Van  Eimvick  vs.  Lamon,  172, 

3.  Where  such  real  estate  is  decreed  to  be  sold  in  an  equity  suit,  and  the 

proceeds  of  the  sale  to  be  distributed  among  those  entitled  to  them 
according  to  their  respective  liens,  such  judgment-creditor  has  the 
same  preferable  lien  upon  the  proceeds  of  the  sale.    lb* 

4.  Where  a  judgment-creditor  has  a  lien  upon  two  funds,  and  a  mortgage- 

creditor  has  a  lien  upon  one  of  them,  the  rule  is,  that  the  former 
must  first  exhaust  that  fnud  upon  which  the  latter  has  no  lien. 
The  power  of  the  court  to  compel  the  Judgment-creditor  in  soch 
case  to  exhaust  one  fund,  when  he  has  a  lien  upon  two,  before  going 
upon  that  one  which  alone  constitutes  the  security  of  another 
creditor,  in  too  well  established  to  be  called  in  question.  Crcmtell 
Vb.  Savings  Bankf  333. 

5.  Whore  a  judgment-debtor  afterward  executes  two  deeds  of  trust  to 

secure  distinct  creditors  upon  different  parcels  of  land,  all  bound 
by  the  judgment,  the  record  of  the  deed  first  executed  is  notice  to 
all  the  world,  and  the  party  beneficially  interested  therein  can  have 
the  property  sold  to  satisfy  the  judgment  in  the  inverse  order  of  its 
alienation.    lb. 

6.  A  mechanic  who  has  filed  a  lien  upon  certain  real  estate  for  work  and 

materials  furnished  in  the  erection  of  houses  thereon,  and  releases 
it  for  the  purpose  of  enabling  the  owner  to  secure  a  new  loan,  can- 
not afterward  claim  to  enforce  the  same  lien  us  against  the  party 
making  such  loan  upon  the  security  of  the  property.  PMWfit  vs. 
Gilbert,  415. 
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.      I^IMITATION  OF  ACTION. 
Sec  Action,  6. 

1.  In  an  action  of  trespass  for  mesne  projiidy  the  statate  of  limitations  bars 

tb«  plaintiff  from  recovering  damages  beyond  the  rental  value  of 
the  premises  for  a  lonj^er  periwl  than  three  years  prior  to  the  com- 
mencement of  the  suit.    MeJoif  vs.  Johnston,  202. 

2.  A  plea  of  the  statute  of  limitations  is  now  legtirded  with  the  same 

respect  as  other  lej^al  defenses,  and  where  the  defendant  has  de- 
murred to  a  declaration,  and  the  demurrer  overruled,  and  leave 
granted  to  plead  **as  advised,**  and  the  plea  of  the  statnte  is  ac- 
cordingly file<l,  it  is  irregular  to  strike  it  oat  upon  affidavits  that 
plaintiff  has  a  good  cause  of  action.    Knoedler  vs.  Meloy,  239. 

3.  The  sixth  section  of  chapter  23  of  the  act  of  the  Maryland  assembly, 

passed  A.  D.  1715,  which  prescribes  the  limitation  of  actions  upon 
bonds,  contracts,  and  other  specialties,  does  not  apply  to  suits  in 
chancery,  or  to  morti^ages,  trust-deeds,  or  other  equitable  liens  on 
real  estate,  which  can  only  be  barred  when  they  are  of  twenty 
years*  standing.    Peters  vs.  Suter^  516. 

4.  In  order  to  remove  the  bar  of  the  statute  of  limitations  by  a  new  prom- 

ise, it  must  be  direct  and  positive ;  and  if  a  new  promise  is  to  be 
raised  by  implication  of  law  from  an  acknowledgment,  there  must 
be  an  nnqualified  acknowledgment  of  a  subsisting  debt  which  the 
defendant  is  liable  and  willing  to  pay.    (1  Pet.,  351.)    Otterhack  vs. 

Brotm,  541. 

MANDAMUS. 

See  Patent  Law,  2, 6-13. 

1.  A  writ  of  mandamus  will  not  be  allowed  against  the  Commissioner  of 

Patents,  whore  the  law  submits  the  subject  to  his  opinion.  ExrcL 
Bigclow,  24. 

2.  On  a  rehearing,  the  doctrine  is  again  a/lirmed  that  this  court  will  not 

compel  the  Commissioner  of  Patents  by  mandamus  to  issue  a  patent 
even  in  a  case  where  the  examiners-in-chief  have  rendered  a  decision 
in  favor  of  the  applicant.    Hall  vs.  Commissioner  of  Patents,  1'^. 

MARRIED  WOMEN. 
-See  Curtesy,  1. 

1.  The  act  of  Congress  for  the  protection  of  the  rights  of  married  women 

in  this  District,  so  far  as  regards  the  rights  of  the  husband  in  the 
real  estate  of  his  wife,  is  not  retroactive,  and  applies  only  in  refer- 
ence to  property  acquired  after  the  passage  of  the  act.  Horf-  vs. 
Dean,  60. 

2.  Where  the  husband  of  one  of  the  tenants  in  common  of  real  estate  had 

been  in  the  receipt  of  an  nudue  share  of  the  rents  and  profits  in  his 
life-time,  but  who  died  after  the  bill  was  filed  for  an  account,  his  sur- 
viving wife  cannot  be  charged  with  the  amount  of  such  rents  and 
profits  so  received  by  her  husband.    AJlen  vs.  BaylUs,  180. 


624 


Index. 


3.  The  mle  may  now  be  considered  settled,  wherever  the  chaccery  jnris- 

dictioD  exists,  that  a  married  woman  is  to  be  regarded  as  a  feme  Mle 
in  respect  to  her  separate  property,  and  that  she  may  dispose  of  it 
as  she  pleases,  unless  her  power  of  disposition  is  restricted,  or  lim- 
ited by  the  deed  or  will  creating  her  interest.  SnCAh  vs.  Thampaon, 
291. 

4.  Where  the  beneficiary  in  a  trust-deed  is  a  married  woman,  and  there  is 

no  restriction  upon  the  mode  in  which  she  shall  alienate  the  prop- 
erty only  that  the  trostee  shall  join  in  the  deed,  this  liiritAtion  has 
no  reference  to  a  devise,  and  her  testamentary  capacity  in  regard  to 
said  property  is  complete  to  all  intents  and  purposes.    lb. 

5.  By  virtue  of  the  ant  of  Congress  regulating  the  rights  of  property  of 

married  women,  passed  April  10, 18G9,  a  married  wom»n  may  dis- 
pose of  her  entire  property,  constituting  her  separate  estate,  whether 
such  property  was  acquired  before  or  aftefcoverture.    lb. 

6.  A  married  woman  is  bound  by  a  contract  which  her  husband  has  en- 

tered into  on  her  behalf  for  improvements  upon  her  separate  estate, 
he  having  acted  as  her  agent,  and  with  her  knowledge  and  consent, 
and  she  having  accepted  the  benefits  resulting  from  the  perform- 
ance of  such  cimtract.    Schaffer  vs.  Lehmant  SOo. 

7.  At  common  law  a  married  woman  oould  not  maintain  an  action  in  her 

own  right,  but  the  act  of  Congress  regulating  the  rights  of  mar- 
ried women  enables  them  to  sue  the  same  as  if  they  were  sole  in 
regard  to  their  separate  estate.    Fiske  vs.  Bigelaw,  437. 

8.  It  is  not  necessary,  though  proper,  to  allege  in  her  declaration,  when 

she  sues  alone,  that  the  subject-matter  of  the  suit  relates  to  her 
separate  estate,  or  that  she  is  a  married  woman.  It  will  answer  the 
requirements  of  the  statute  if  these  facts  are  disclosed  by  the  evi- 
dence on  the  trial,    lb, 

MARYLAND. 

See  Practice,  22. 

Limitations,  3. 

MECHANIC'S  LIEN 

See  Lien,  1. 

1.  A  master-builder  agreed  to  erect  two  dwelling-houses  and  complete 
them  in  six  mouths.    The  houses  were  not  finifehed  at  the  time 
agreed  upon,  and  the  owner  notified  the  contractor  that  his  con- 
tract was  at  an  end,  and  he  finished  them  himself,  and,  for  this 
purpose,  he  employed  several  of  the  defendants  to  furnish  work  and 
material,  and  paid  them.    The  owner  paid  a  large  amount  to  the 
original  contractor  and  the  subcontraoiors,  and  claims  damages  for 
the  brsach  of  contract.    The  contractor  and  various  subcontractors 
have  filed  liens  on  the  property  and  commenced  actions  to  enforce 
such  liens.    Under  these  circumstances,  the  owner  can  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit  to  enjoin  the  pro- 
ceedings at  law,  and  have  all  the  claims  settled  in  c&aDoery.    Pats- 
ter  vs.  Drane^  163. 
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2.  Where  the  property  apoD  which  a  mechanic's  lien  was  claimed  was 
described  in  the  notice  of  lieu  as  "  lots  lettered  A,  B,  C*  D,  and  £,  in 
the  subdivision  of  original  lot  No.  2,  in  square  No.  791,  recorded  in 
the  ofiBce  of  the  surveyor  of  the  city  of  Washington,  in  liber  R.  W., 
No.  1,  folio  (j2'j^  whereas  the  lots  were  situated  in  square  No.  971, 
which  was  the  square  recorded  at  the  place  of  reference ;  and  where 
also  the  description  contained  in  the  notice  was  applicable  alone  to 
said  last-mentioned  square,  and  where  also  the  owners  had  not  been 
misled,  and  no  other  rights  had  intervened  ;  the  lien  was  upheld 
upon  the  ground  that  the  property  was  sufficiently  identiOed. 
McLean  vs.  Toungj  184. 

'3.  Id  a  suit  brought  to  declare  a  mechanic*s  lien,  it  is  proper  to  allow  the 
damage  defendant  sustained  by  reason  of  the  failure  of  the  plaintiff 
to  complete  the  building  within  the  time  specified  in  the  contract, 
and  also  for  the  unworkmanlike  manner  in  which  the  work  was 
done.  The  (^bancellor  may,  in  such  a  case,  deny  the  plaintiff  costs 
in  the  exercise  of  an  equitable  discretion.    Bum  vs.  Whittleeey^  169. 

4.  A  judgment  in  an  ordinary  action  at  law  for  a  debt  secured  by  a  me* 

chanic's  lien  is  not  admissible  evidence  against  a  surety  on  an  un- 
dertaking to  discharge  thst  lien,  according  to  the  requirements  of 
section  708,  Revised  Statutes  for  the  District  of  Columbia.  A  per- 
sonal action  on  the  common  counts  is  not  at  all  appropriate  to  the 
remedy  which  the  mechanic's  lien  law  has  rendered  necessary  in 
order  to  enforce  such  a  lien.    Phillips  vs.  Coham^  409. 

5.  A  mechanic  who  has  filed  a  lien  ux)on  certain  real  estate  for  work  and 

materials  furnished  in  the  erection  of  houses  thereon,  and  releases 
it  for  the  purpose  of  enabling  the  owner  to  secure  a  new  loan,  can- 
not afterward  claim  to  enforce  the  same  lien  as  against  the  party 
making  such  loan  upon  the  security  of  the  property.  Thillipti  vs. 
Gilbert,  415. 

6.  A  notice  of  a  mechanic's  lien  signed  with  a  copartnership  name,  instead 

of  with  the  individual  names  of  the  partners,  is  not  invalid  for  that 
reason.     Smith  vs.  Johnson ,  481. 

7.  A  mechanic's  lien  for  materials  furnished  upon  a  joint  contract  with  a 

copartnership  will  bind  the  interest  of  one  of  such  parties  who 
'  alone  has  title  to  the  real  estate  upon  which  the  building  was 
erected.    lb. 

8.  The  mere  transfer  of  a  promissory  note  to  the  material-man  will  not 

release  his  lien,  unless  the  same  is  paid  at  maturity,  or  unless  it  is 
taken  in  payment  of  the  account.    lb, 

9.  The  lien  is  not  invalid,  although  it  does  not  cover  all  the  land  connected 

with  the  building  to  which  the  owner  has  a  title^eed.    lb. 

MESNE  PROFITS. 
Sea  Action,  6. 

MIN012S. 

See  Equity,  21. 
40  D 


G26  Index. 


MISTAKE. 

1.  Where  the  advertisement  of  sale  of  trast-property  states  theday  of  the 

month  correctly,  bat  names  a  wrong  day  of  the  week,  »nd  the 
mistake  ia  corrected  in  the  published  notice  the  day  before  t  he 
sale,  a  bill  in  eqnity  to  set  aside  snch  sale  for  that  irregnlarity  will 
be  dismissed,  when  it  is  evident  that  there  was  no  intention  to 
mislead  either  the  parties  or  the  public,  and  when  neither  in  fact 
were  misled.    Chandler  vs.  Cook,  176. 

2.  Where  the  property  upon  which  a  merehanio's  lien  was  claimed  was 

described  in  the  notice  of  lien  as  ''  lots  lettered  A,  B,  C,  D,  and  E,  in 
the  subdivision  of  original  lot  No.  2,  in  square  ^o.  791,  recorded  iu 
the  office  of  the  survey oi"  of  the  city  of  Washington^  in  liber  R.  W., 
No.  1,  folio  62;'^  whereas  the  lots  were  situated  in  square  No.  971, 
which  was  the  square  recorded  at  the  place  of  reference;  and 
where  also  the  description  contained  in  the  notice  waa  applicable 
alone  to  said  last-mentioned  square,  and  where  also  the  owners 
had  not  been  misled,  and  no  other  rights  had  intervened ;  the  lien 
was  upheld  upon  the  ground  that  the  property  was  sufficiently 
identified.    McLean,  vs.  Young,  184. 

MISREPRESENTATION. 

1.  A  misrepresentation  for  which  a  contract  will  be  declared  void  most 

have  relation  to  a  material  matter  of  fact.  A  party  will  not  be 
allowed  to  impeach  his  contract  upon  an  allegation  that  complain- 
ant had  deceived  him  upon  a  question  of  law,  which  was  equally 
open  to  both  parties.    ^andevB  vs.  Lyon,  452. 

2.  Where  the  defendant  gave  the  complainant  every  opportanity  he  poa- 

seesed  to  inform  himself  as  to  the  looation,  condition,  and  title  to 
the  lands  under  negotiation,  and  requested  him  to  call  on  the 
proper  persons  and  officers  to  ascertain  the  foots  regarding  the 
lands,  he  cannot  have  relief  on  the  ground  of  misrepresentations, 
when  he  had  the  means  of  knowledge  pointed  out  to  him  by  the 
party  he  was  dealing  with.  Where  there  is  neither  fraud  nor  war- 
ranty,  there  is  no  redress  in  eqnity.    Ih, 

MUNICIPAL  ORDINANCE. 

1.  The  late  corporation  of  Washington  City  was  not  liable  for  the  wrong- 

ful act  of  a  police-magistrate  and  of  a  member  of  the  Metiopolitan 
police  force,  committed  in  an  attempt  tb  #nforoe  an  unauthorized 
ordinance  of  the  city.     Grumhine  vs.  City  of  IFashingUm,  578. 

2.  A  police-magistrate  or  a  member  of  the  Metropolitan  police  force  is 

not  a  servant  of  the  city  in  regard  to  whom  the  doctrine  of 
reipondant  anperUfr  applies.    Ih, 
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NEGLIGENCE. 

See  Checks,  1. 

Raiuioad  Companies,  2, 3, 4, 5. 

1.  Where  on  the  trial  of  an  action  for  a  personal  ipjary  there  is  conflict- 

ing testimony  as  to  whether  the  plaintiff's  own  negligence  coii- 
tribnted  to  the  accident*  and  the  Jury  find  in  his  favor,  the  court 
will  not  grant  a  new  trial.    Murray  vs.  Railroad  Companyy  195. 

2.  No  negligence  will  he  imputed  to  the  holder  of  a  check  upon  a  hank 

for  the  payment  of  money,  if  he  demands. payment  on  the  day  fol- 
lowing that  in  which  he  received  it.  If  the  holder  of  a  bank-check 
nnreasonably  delays  in  presenting  it,  and  in  the  mean  while  the 
bank  fails,  the  loss  will  be  his,  and  not  that  of  the  drawer  If 
payment  of  a  bank-check  is  refused,  and  the  holder  retains  it  in 
his  possession,  and  delays  in  communicating  notice  of  non-payment 
to  the  drawer,  and  the  bank  fails,  the  loss  ought  to  fall  upon  the 
holder.  A  bank-check  must  be  presented  for  payment,  like  a  bill 
of  exchange,  before  the  drawer  can  bo  sued.  A  holder  of  a  bank- 
check  will  discharge  the  drawer  if  it  appears  that  the  latter  has 
sustained  any  injury  by  the  delay  or  negligence  of  the  former. 
CJark  vs.  Bank,  249. 

3.  If  a  man  digs  upon  his  own  land,  and  uses  such  care  as  an  ordinarily 
prudent  man  would  use  in  making  excavations  and  building  his 
walls,  he  is  not  liable  to  an  adjoining  lot-owner,  whose  house  has 
been  injured  thereby.    Dixon  vs.  Wilkinson j  425. 

NEW  TRLVL. 

1.  Where  on  the  trial  of  an  action  for  a  personal  injury  there  is  conflicting 

testimony  as  to  whether  the  plaintiff's  own  negligence  contributed 
to  the  accident,  and  the  jury  find  in  his  favor,  the  court  will  not 
grant  a  new  trial.    Murray  vs.  Railroad  Company,  195. 

2.  Where  issues  are  sent  by  the  orphans*  court  to  the  special  term  to  be 

tried  by  a  jury,  and  a  verdict  thereon  rendered,  a  motion  for  a  new 
trial  on  a  bill  of  exceptions  will  be  heard  at  the  general  term  in  the 
first  instance.     Coughlan  vs.  PonUon,  208. 

3.  When  a  new  trial  is  asked  for  on  the  ground  that  the  verdict  is  con- 

txary  to  evidence,  or  the  damages  excessive,  a  case  should  be  made 
bringing  up  all  the  evidence  taken  at  the  trial,  so  that  the  court 
can  dispose  of  the  motion  in  view  of  all  the  circumstances  of  the 
cose.    Convene  yb.  Railwayf  504. 

0UTST.VND1NG  TITLE. 

5^  Ck>NTBACT»  4,  6. 
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PAROL  TESTIMONY. 

See  Dmho,  2. 

Coarts  will  be  cautious  iu  permittiug  the  terms  of  written  instrnments  to 
be  varied  by  parol  testimony,  and  if  a  doubt  exists,  they  will  return 
to  the  writing  of  the  parties,  and  will  be  guided  by  it  as  to  the 
contract  and  its  meaning.    Burr  vs.  Meyers,  524. 


PAKTIE8. 
See  Pleading,  1,  3. 

1.  When  the  trustee  named  in  a  deed  of  trust  giyen  to  secure  the  payment 
of  a  promissory  note,  with  power  in  the  trustee  to  sell  the  land  if 
the  note  is  not  paid,  dies,  the  person  who  created  the  tmst  and  the 
note  is  a  necessary  party  to  an  original  bill  in  equity  for  the  appoint- 
ment of  a  new  trustee.    Holden  vs.  Slickney,  141. 

ft.  In  this  case  the  person  who  executed  the  tmst  deed  conveyed  away  his 
remaining  estate  and  interest  in  the  premises,  but  eontiuued  to  be 
liable  for  the  payment  of  the  note,  and  it  was  held  that  he  was  still 
interested  in  the  appointment  of  a  proper  person  to  sell  the  prop- 
erty in  such  manner  as  not  unnecessarily  to  cause  a  deficiency.  The 
purchaser  is  also  declared  to  be  a  proper  party,  as  he  is  directly 
interested  in  the  account  and  sale  of  the  property.  It  might  be 
otherwise  iu  case  of  a  foreclosure.    lb. 

3.  It  is  well  settled  that  a  decree  obtained  in  a  suit  in  equity,  without 

making  those  parties  to  the  suit  in  which  it  is  had  whose  rights  are 
affected  thereby,  is  void  as  to  those  parties ;  and  such  decree  may 
be  impeached  by  original  bill.    lb. 

4.  A  master-builder  agreed  to  erect  two  dwelling-houses  and  complete 

them  in  six  months.  The  houses  were  not  finished  at  the  time  agreed 
upon,  and  the  owner  notified  the  contractor  that  his  contract  was 
at  an  end,  and  he  finished  them  himself,  and,  for  this  purpose,  he 
employed  several  of  the  defendants  to  furnish  work  and  material, 
and  paid  them.  The  owner  paid  a  large  amount  to  the  original 
contractor  and  the  subcontractors,  and  claims  damages  Ibr  the  breach 
of  contract.  The  contractor  and  various  subcontractors  have  filed 
liens  on  the  property  and  commenced  actions  to  enforce  such  liens. 
Under  these  circumstances' the  owner  can  maintain  a  bill  in  equity, 
bringing  all  the  parties  into  one  suit,  to  enjoin  the  proceedings  at 
law,  and  have  all  the  claims  settled  in  chancery.  PamUr  tb.  Drone, 
163. 

5.  Daring  the  progress  of  a  trial  the  court  may  allow  a  dismissal,  or  noile 

proaequif  as  to  one  or  more  of  the  defendants  in  a  suit  against  sev- 
eral, when  the  evidence  in  the  case  riiows  a  liability  against  those 
only  who  are  retained  as  defendants.  Abrama  vs.  De  WemdalaeTf 
342. 
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PATENT  LAW. 

1.  An  application  for  a  patent  was  put  in  interference  with  a  party  to 
whom  a  patent  had  been  previously  issued.  On  the  testimony  in 
the  interference  case  it  was  contended  that  the  applicant  had  aban- 
doned his  invention  to  the  public  nse,  and  the  Commissioner  referred 
the  question  of  such  abandonment  back  to  the  primary  examiner ; 
and  it  was  held  that  madamus  would  not  lie  to  compel  the  Commis- 
sioner to  allow  the  patentee  to  take  an  appeal  from  the  decision  of 
such  primary  examiner  to  the  board  of  examiners-in-cbief.    Ex  rel 

BigdoWy  24. 

^.  A  writ  of  mandamus  will  not  be  allowed  against  the  Commissioner  of 
Patents,  where  the  law  submits  the  subject  to  his  opinion.    Ih, 

3.  Where  an  interference  is  declared  in  the  Patent-Office,  the  examination 

is  to  be  confined  to  '*  priority  of  invention.^'    lb, 

4.  It  is  not  the  inlention  of  the  patent  law  that,  on  a  question  of  interfer- 

ence, the  examiner  in  charge  pf  interferences  should  consider  a 
question  of  abandonment.    lb, 

5.  The  Commissioner  of  Patents  may  suspend,  temporarily,  proceedings 

in  interference,  when  the  evidence  used  therein  tends  to  show  that 
the  first  inventor,  who  is  also  the  applicant,  had  abandoned  his 
invention  before  applying  for  a  patent,  and  to  refer  the  applica- 
tion back  to  the  primary  examiner  to  ascertain  the  fact  of  such 
abandonment.    lb. 

6.  A  favorr.ble  decision  of  an  examiner  or  of  the  board  of  examiners-in- 

chief  in  the  Patent-Office  upon  an  application  for  a  patent  is  not 
conclusive  upon  the  Commissioner  of  Patents,  and  it  does  not  fol- 
low thereupon  that  ho  has  only  the  ministerial  duty  to  perform  of 
countersigning  and  sealiug  the  patent.  Hall  vs.  Commi89ioner  of 
Patents,  90. 

7.  According  to  the  organization  of  the  Patent-Office,  the  question  of 

patentability  of  an  alleged  invention  is  to  be  referred  for  examina- 
tion first  to  one  of  the  primary  examiners.  If  his  decision  be  un- 
favorable, the  applicant  has  the  right  of  appeal  to  the  examiners- 
in-chief,  and  then,  in  case  of  unfavorable  decisions,  to  the  Commis- 
sioner, and  to  the  supreme  court  of  the  District  of  Columbia.    lb, 

8.  The  statute  nowhere  prescribes  the  duties  of  examiners  and  their  as- 

sistants. They  are  appointed  upon  nomination  of  the  Commis- 
sioner, and  their  duties  are  such  as  he  is  authorized  to  prescribe 
under  the  19th  section  of  the  patent  act.  (Sec.  483,  Revised  Stat- 
utes.)   lb, 

9.  The  result  of  an  examination  is  to  be  reported  to  the  Commissioner,  and 

if  it  should  appear  to  him,  upon  inspection  of  the  report,  that  the 
alleged  invention  is  neither  novel  nor  meritorious^  he  would  be 
bound  in  duty,  under  section  31,  not  to  issue  the  patent.  (See.  4893, 
Revised  Statutes.)    lb. 
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10.  If  to  decide  that  a  claimaDt  \b  jastly  entitled  to  a  patent,  and  that  bis 

invention  is  snfficiently  nsefnl  and  important,  be  tbe  office  of  ex- 
aminers, then,  by  section  7  of  tbe  statute,  it  is  made  tbe  dnty  of  the 
Commissioner  to  superintend  tbe  performance  of  these  duties  by 
tbe  examiners.    Tb, 

11.  Und/9r  tbe  23d  section  of  tbe  act  (sec.  4885,  Revised  Statutes)  it  is  not 

the  duty  of  examiners  to  pass  and  allow  patents.  It  is  tbe  duty  of 
tbe  Commissioner  alone,  after  tbe  examination  has  been  reported, 
to  say  whether  the  patent  shall  be  allowed  and  passed.    lb. 

12.  The  52d  section  of  the  act  contains  an  express  recognition  of  power 

in  the  Commissioner  to  refuse  patents,  and  an  ex-parte  bill  in  equity 
is  given  applicants  as  a  remedy  for  such  refusal.  This  section  pro- 
vides for  a  different  class  of  cases  from  those  which  oome  before  the 
Commissioner  by  appeal  from  tbe  examiners  under  sections  47  and 
48 — cases  in  which  tbe  Commissioner  may  refuse  patents  after  favor- 
able decisions  by  bis  subordinates,  by  virtue  of  bis  general  super- 
visory authority.  (Sees.  4910, 4911,  and  4915,  Revised  Statutes.)   Tb, 

13.  In  that  tbe  52d  section  supplies  a  remedy  for  a  refusal  of  a  'patent  by 

tbe  Commissioner  in  such  cases,  it  is  decisive  against  the  remedy  by 
mandamus ;  for  this  writ  will  not  issue  where  the  law  furnishes 
any  other  adequate  specific  remedy.    lb, 

14.  On  a  rehearing,  the  doctrine  is  again  affirmed  that  this  court  will  not 

compel  the  Commissioner  of  Patents  by  mandamus  to  issue  a  patent 
even  in  a  case  where  the  examiners-in-chief  have  rendered  k  decis- 
ion in  favor  of  the  applicant.  Hall  vs.  Commissi&tier  of  Patents j  125. 

15.  A  beautiful  appearance  is  not  in  itself  entitled  to  a  design-patent. 

The  design  must  also  be  new  and  original,  and  the  result  of  inven- 
tion and  genius.    Keidringhaua  vs.  CommiasUnter  of  Patents,  149. 

16.  Mere  exhibition  of  skill  on  the  part  of  workers  in  enamel,  in  giving 

beautiful  forms  and  colors  to  their  productions,  when  they  are  tbe 
common  efforts  of  persons  ordinarily  skilled  in  the  art,  is  not  the 
invention  which  is  protected  by  the  law.    lb. 

17.  The  use  of  an  old  design  is  clearly  excluded  by  the  statute,  and  mere 

change  or  "  double  use"  cannot  receive  its  protection.    lb, 

18.  The  same  degree  of  originality  is  required  in  both  design  and  func- 

tional patents;  that  is,  tbe  claim  must  not  be  a  copy  or  an  imita- 
tion of  what  is  already  in  existence.    lb. 

19.  A  design  of  ornament  or  pattern,  to  be  printed,  painted,  or  otherwise 

placed  on  or  marked  into  articles  of  enameled  iron-ware,  presenting 
a  mottled  appearance  resembling  granite  in  color,  is  not  patentable. 
lb. 


Index.  631 


PLEADING. 

See  Slander,  1. 
Practick,  21. 
Parties,  5. 

Landlord  and  Tenant  Act,  1, 
Action,  13, 17. 

1.  When  the  tmsteo  named  in  a  deed  of  tmst  given  to  secnre  the  payment 

of  a  prom  issory  note,  with  power  in  the  trustee  to  sell  the  land  if 
the  note  is  not  paid,  dies,  the  person  who  created  the  tmst  and  the 
note  is  a  necessary  party  to  an  original  bill  in  equity  for  the  ap- 
pointment of  a  new  trustee.    Holden  vs.  Stidcnqf,  141. 

2.  In  this  case  the  person  who  executed  the  trust-deed  conveyed  away  his 

remaining  estate  and  interest  in  the  premises,  but  continued  to  be 
liable  for  the  payment  of  the  note,  and  it  was  held  that  he  was  still 
interested  in  the  appointment  of  a  proper  person  to  sell  the  property 
in  such  manner  as  not  unnecessarily  to  cause  a  deficiency.  The 
purchaser  is  also  declared  to  be  a  proper  party,  as  he  is  directly 
interested  in  the  account  and  sale  of  the  property.  It  might  be 
otherwise  in  case  of  a  foreclosure.    lb, 

3.  It  is  well  settled  that  a  decree  obtained  in  a  suit  in  equity  without 

making  those  parties  to  the  suit  in  which  it  is  had,  whose  rights 
are  affected  thereby,  is  void  as  to  those  parties,  and  such  decree 
may  be  impeached  by  original  bill.    lb. 

4.  A  demurrer  lies  only  for  defects  which  appear  on  the  face  of  the  bill 

and  exhibits ;  and  complainant  will  not  be  allowed  to  fortify  the 
case  by  invoking  aid  to  the  bill  from  matters  of  fact  which  do  not 
appear  upon  its  face.    Phelps  vs.  MoDonald^  375. 

5.  At  common  law  a  married  woman  could  not  maintain  an  action  in  her 

own  right,  but  the  act  of  Congress  regulating  the  rights  of  married 
women  enables  th  em  to  sue  the  same  as  if  they  were  sole  in  regard 
to  their  separate  estate.  It  is  not  necessary,  though  proper,  to 
allege  in  her  declaration,  when  she  sues  alone,  that  the  subject-mat- 
ter of  the  suit  relates  to  her  separate  estate,  or  that  she  is  |k  married 
woman.  It  will  answer  the  requirements  of  the  statute  if  these 
facts  are  disclosed  by  the  evidence  on  the  trial.    Fieke  vs.  Bige- 

law,  427. 

PRACTICE. 

1.  In  cases  tried  under  the  common  law,  the  refusal  of  the  court  to  set 

aside  a  verdict  for  excessive  damages  cannot  be  alleged  for  error 
in  the  appellate  court.  The  decision  of  the  court  below  is  final. 
Pabift  vs.  Railroady  42. 

2.  The  Revised  Statutes,  sections  804  and  805,  have  changed  this  rule,  so 

that  when  such  a  motion  is  heard  upon  the  minutes  of  the  judge 
who  tried  the  case,  and  denied,  an  appeal  to  the  general  term  may 
be  taken  upon  a  case  to  bo  settled  by  agreement  of  the  parties.    lb. 
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3.  When  the  declaration  in  an  action  at  law  is  npon  an  account  annexed 

thereto,  and  the  same  is  duly  verified,  judgment  will  be  entered  for 
the  amount  due  nuder  the  75th  rule,  when  the  verification  to  the 
plea  rests  upou  a  vague  and  general  denial,  and  fails  to  show  the 
particulars  of  the  defense  relied  upon.    Ford  vs.  Comisk,  57. 

4.  The  court,  upon  a  motion  to  vacate  such  judgment,  will  lay  stress 

upon  the  fact  that  defendant's  attorney  was  in  the  court-room  when 
the  motion  was  presented,  and  interposed  no  objection.    J6. 

5.  The  motion  to  vacate  such  a  judgment  ought  to  be  made  at  the  same 

term  it  is  entered.    lb, 

6.  A  bill  of  review  to  correct  an  error  not  apparent  npon  the  face  of  the 

record  cannot  be  filed  unless  leave  of  the  oonrt  is  first  obtained. 
Johnson  vs.  Off  ait,  168. 

7.  Where  the  matter  complainant  relies  upon  in  a  bill  of  review  is  not 

new,  and  could  have  been  produced  by  him  on  the  former  bearing, 
and  where  he  appeared  and  answered  without  disclosing  it,  be  is 
not  entitled  to  this  relief.    /&. 

8.  Where  a  bill  of  review  has  been  filed  and  dismissed,  and  a  motion  to 

file  a  second  one  has  been  refused,  this  will  be  a  bar  to  any  further 
proceedings.    Ih, 

9.  A  joinder  in  a  demurrer  to  a  declaration  produces  an  issue  of  law,  and 

the  practice  in  regard  to  noticing  it  for  trial,  and  entering  it  npon 
the  calendar,  is  the  same  as  in  oases  in  which  there  is  an  issue  of 
fact.    Knoedler  vs.  Meloy,  239. 

10.  Where  there  is  an  issue  of  fact  as  well  as  of  law,  one  notice  will  be 

sufficient,  if  the  cause  is  regularly  placed  upon  the  calendar.    lb. 

11.  A  plea  of  the  statute  of  limitations  is  now  regarded  with  the  same 

respect  as  other  legal  defenses,  and  where  the  defendant  has  de> 
murred  to  a  declaration,  and  the  demurrer  overruled,  and  leave 
granted  to  plead  **  as  advised,''  and  a  plea  of  the  statute  is  accord- 
ingly filed,  it  is  irregular  to  strike  it  out  upon  affidavits  that  plaint- 
iff bos  a  good  oause  of  action.    lb, 

1*2.  An  appeal  does  not  perpetuate  an  injunction  which  the  special  term 
has  refused  to  grant.  An  appeal  to  the  general  term  does  not  keep 
a  mere  preliminary  restraining  order  in  full  ibrce  and  effect  after 
the  injunction  is  granted  or  refused.     Carrington  vs.  Sweeny ,  68. 

13.  On  a  question  whether  the  grantor  in  a  deed  was  insane  at  the  time 

she  executed  it,  the  chancellor  may  properly  rely  npon  the  verdict 
of  a  jury  to  whom  the  question  had  been  referred  when  the  evidence 
is  voluminous  and  conflicting  in  character.    Ould  vs.  Bcddick^  244. 

14.  The  commissioners  of  the  Freedman's  Savings  and  Trust  Company, 

appointed  in  pursuance  of  the  act  of  Congress  of  June  20, 1874, 
may  maintain  a  suit  in  their  own  names  to  foreclose  a  mortgage  to 
the  trust  company,  to  secure  a  loan  of  money  for  which  the  com- 
pany held  the  promissory  note  of  one  of  the  parties.  Crtswell  vs. 
WiUiams,  246. 
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15.  No  appeal  will  lie  from  an  order  denying  a  motion  not  involving  the 

merits  of  the  action.  Where  a  motion  is  made  for  the  delivery  of 
certificates  to  the  plaintiff's  solicitor,  which  were  deposited  with 
the  clerk  of  the  court  hy  an  a;rreenieut  of  the  parties,  and  the 
motion  is  denied,  no  appeal  will  lie  from  snch  refusal.  Dreggs  vs. 
DanielSj  254. 

16.  A  suit  in  equity  was  brought  in  this  court  against  non-resident  de- 

fendants, who  had  been  appointed  collectors  of  an  estate  in  New 
York,  pending  proceedings  to  set  aside  the  will  of  a  testator.  There 
had  been  no  service  upon  such  defendants  except  by  advertif^ement 
in  a  city  newspaper,  nor  had  they  entered  any  appearance  in  the 
suit:  Held,  that  the  decree  rendered  therein  was  not  binding  upon 
the  executors  to  whom  letters  testamentary  issued  after  the  will 
had  been  sustained  by  the  New  York  court  of  appeals.  Brick  vs. 
Brick,  25G. 

17.  An  appeal  will  not  lie  from  an  order  passed  at  a  special,  term  over- 

ruling a  motion  that  a  trustee  be  required  to  give  bonds  for  the 
faithful  execution  of  the  trust,  and  that  be  be  restrained  from 
selling  the  trust  property.    Adams  vs.  Adams,  276. 

IS.  A  motion  for  judgment  ought  to  be  sustained  upon  an  award  which 
has  been  filed  more  than  seven  days  in  the  cause,  and  no  excep- 
tions filed.    Schaffer  vs.  Lehman,  305. 

19.  Three  prayers,  granted  at  the  request  of  one  of  the  parties,  relating 

to  the  same  matter,  should  be  considered  together  as  a  whole,  and 
regarded  as  the  instruction  of  the  court  to  the  jary.  CougkUn  vs. 
Pouhon,  308. 

20.  It  is  irregular  to  set  aside  a  decree  or  final  determination  without 

an  application  or  showing  of  some  kind,  and  upon  due  notice  to  the 
parties  to  be  affected  thereby.    In  re  Augenstdn,  322. 

21.  During  the  progress  of  a  trial  the  court  may  allow  a  dismissal,  or 

nolle  prosequi,  as  to  one  or  more  of  the  defendants  in  a  suit  against 
several,  when  the  evidence  in  the  case  shows  a  liability  against 
those  only  who  are  retained  as  defendants.  Ahrams  vs.  De  Wanda- 
laer,  342. 

22.  This  court  can  take  notice  of  the  authority  of  a  uotary  pablio  in  the 

State  of  Mtiryland  to  administer  on  oath  to  an  affidavit  to  be  used 
in  an  action  pending  in  this  jurisdiction,  the  same  being  certified 
by  his  signature  and  notarial  seal,  without  any  other  verification 
that  he  was  qualified  to  act  as  such  notary.  Denmead  vs.  Maack, 
474. 

23.  The  purchaser  of  real  estate  sold  under  an  order  of  court  by  a  trustee 

must  pay  interest  on  the  deferred  payments  from  the  d]|y  when 
the  premises  were  struck  off  to  him.  The  purchaser  at  such  sale 
is  entitled  t«  the  rents  of  the  premises  from  the  same  time,  instead 
of  from  the  confirmation.    Huntington  vs.  IFalktr,  479. 
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24.  When  a  now  trial  is  asked  for  on  the  gronnd  that  the  verdict  is 

contrary  to  evidence,  or  the  damages  excessive,  a  case  shonld  be 
made  bringing  up  all  the  evidence  taken  at  the  trial,  so  that  the 
conrt  can  dispose  of  the  motion  in  view  of  all  the  circumstances  of 
the  case.    Converge  vs.  Railtpayy  504. 

25.  The  well-known  rule  in  equity  requires  that  complainant  shall  over- 

come the  denial  of  the  defendant  responsive  to  the  bill  by  the 
testimony  of  witnesses  to  the  fact  or  by  a  witness  and  strong  cor- 
roborating circumstances.    Burr  vs.  MejferSj  524. 

PRIZE. 

1.  The  rebel  cruiser  Florida,  while  anchored  in  the  neutral  port  of  Bahia, 
was  captured  by  a  war  vessel  of  the  United  States,  and  brought 
into  Hampton  Roads  by  a  prize-crew,  where  she  was  accidentally 
sunk ;  Brazil  demanded  and  received  satisfaction  from  the  United 
States  for  this  violation  of  her  neutrality ;  and  this  circumstance, 
in  connection  with  the  illegality  of  the  seizure,  was  held  to  con- 
clude the  rights  of  the  captors,  and  that  she  could  Aot  be  con- 
demned as  prize.    Collins  vs.  Steamer  Florida,  438. 

PROMISSORY  NOTES. 
ike  Evidence,  9. 
Deed,  1. 

Auditor's  CertificXtes,  1>6. 
Trusts  and  Trustees,  13. 

1.  When  a  new  note  has  been  substituted  for  one  of  five  secured  by  a  deed 

of  trust  on  real  estate  upon  an  agreement  that  it  is  to  take  the 
place  of  the  original  in  ail  respects,  and  that  it  is  to  be  entitled  to 
all  the  benefits  of  the  trust-deed  the  same  as  the  original  note ;  it 
is  held  that  the  cestui  que  trust  may  enforce  his  rights  on  the  substi- 
tuted note  the  same  as  on  the  other.    MoNamara  vs.  Condon,  364. 

2.  A  sum  of  money  paid  for  the  extension  and  renewal  of  a  note  will  not 

be  appropriated  by  the  court  to  the  payment  of  the  indebtedness 
where  the  bill  of  the  complainant  does  not  show  a  case  of  usury 
upon  which  relief  is  prayed.    lb. 

3.  S.  was  the  holder  of  a  promissory  note,  secured  by  deed  of  trust.    The 

trustee  in  said  deed  having  died,  the  grantor  filed  a  bill  in  tnis 
court  alleging  that  the  note  had  been  fully  paid  and  satisfied,  and 
praying  to  have  a  new  trustee  appointed  for  the  purpose  of  releas- 
ing the  incumbrance.  S.  filed  his  answer,  admitting  the  allegations 
of  the  bill  to  be  true ;  and  thereupon  a  trustee  was  appointed,  with 
directions  to  execute  a  release.  Subsequent  to  the  filing  of  such 
answer,  the  grantor  executed  another  trust-deed  to  secure  a  new 
loan.  The  grantees  in  the  last  deed  had  no  notice  or  knowledge 
that  such  answer  had  been  procured  by  fraud :  Held,  that  S.  was 
estopped  by  such  answer  and  release,  even  although  the  same  had 
been  fraudulently  obtained,  from  setting  up  any  claim  as  against 
the  grantees  in  the  last-mentioned  deed  of  trust.    Stoats  vs.  Bigelow, 
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4.  A  promissory  note  actually  made  and  sigued  in  the  city  of  WashingtoD, 

but  dated  at  Leavenworth^  in  the  State  of  Kansas,  and  sent  to  the 
Second  National  Bank  at  Leavenworth,  and  by  it  discounted,  is  to 
be  governed  as  respects  a  question  of  usury  by  the  laws  of  Kansas. 
To  take  out  interest  in  advance  on  discounting  a  note  by  a  bank 
Is  not  usurious.    National  Bank  vs.  Smootj  371. 

5.  The  assignee  of  two  several  promissory  notes  is  entitled  to  the  benefit 

of  a  deed  of  trust  executed  to  secure  their  payment.  The  maker 
of  said  notes,  being  unable  to  pay  them,  made  an  arrangement 
with  a  bank  to  carry  them  for  six  months  and  hold  them  as  collat- 
eral for  the  payment  of  a  new  note  which  he,  the  maker,  on  his 
part  gave  the  bank  for  the  amount  of  the  money  advanced.  The 
trustee  who  held  the  notes  for  colloctiou  indorsed  them  to  the  bank 
under  this  arrangement,  and  received  the  sum  due  thereon :  Held, 
that  this  was  not  a  payment  and  extinguishment  of  the  notes  so 
as  to  relieve  the  deed  of  trust,  and  that  it  made  no  difference 
whether  the  bank  took  these  notes  only  as  collateral,  for  they  would 
have  a  right  to  enforce  the  trust  if  the  new  note  waa  not  paid. 
Dodge  vs.  Bank,  420. 

RAILROAD  COMPANIES. 

1.  The  plaintiff's  wife  was  a  passenger  on  defendant's  railroad  train  from 

Baltimore  to  Washington.  When  near  its  depot  in  the  latter  city, 
*'  Washington  "  was  called  by  some  one.  She  inquired  of  another 
passenger  if  they  were  in  VVashingtou,  and  was  answered  in  the 
affirmative.  She  then  prepared  to  leave  the  train.  The  night  was 
dark.  The  announcement  of  "Washington"  was  not  counter- 
manded .  No  warni  ng  was  given  to  passengers  not  to  leave,  and  sev- 
eral passengers  in  fact  left  the  train.  Plaintiff's  wife  lived  near  the 
depot,  and  had  frequently  been  on  the  defendant's  road.  She  was 
seen  to  go  out  of  the  car-door,  when  the  train  started  and  moved 
into  the  depot.  She  was  afterward  found  lying  on  the  track  about 
two  squares  outside  of  the  depot,  so  much  injured  that  her  death 
ensued  in  about  ten  days.  This  action  is  by  the  husband  for  the  loss 
of  service.  The  judge  instructed  the  jury  that  the  passenger  had  a 
right  to  presume  that  the  train  had  stopped,  and  that  the  cry  **  Wash- 
ington "  was  made  by  the  agent  of  the  company.  That  it  was  the 
duty  of  the  company  to  counteract  a  false  proclamation  of  their 
arrival  and  to  keep  an  agent  in  their  reach  to  advise  passengers  of 
the  truth  or  falsehood  of  a  proclamation  so  made,  or  else  the  com- 
pany would  be  derelict  in  its  duty,  and  chargeable  with  the  conse- 
quences. This  ruling  was  held  to  be  erroneous,  and  a  new  trial 
granted.    Pabst  vs.  Railroad,  42.  ■ 

2.  The  plaintiff  was  on  his  way  to  his  place  of  employment  along  Ninth 

street,  in  the  city  of  Washington.  The  defendant's  train  of  freight- 
cars  was  lying  along  Maryland  avenue,  between  Seventh  and 
Eighth  streets  nearly  to  Tenth,  and  obstrncting  the  cross-walk  at 
its  intersection  with  Ninth.    The  train  had  an  engine  attached  at 
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the  west  end.  The  plaiutiff  attempted  to  pass  over  said  train  be- 
tween two  of  the  cars,  and,  while  so  crossing,  the  train  was  started 
without  any  signal  or  warning,  throwing  the  plaintiff  so  that  his 
foot  was  canght  between  the  bnll-noses  and  crushed.  The  avennc 
was  impassable  except  at  the  street  crossings,  and  the  plaintiff 
conid  not  have  passed  to  the  opposite  side  without  going  out  of  his 
way  a  distance  of  two  squares.  It  was  Held,  that  it  was  the  duty 
of  the  defendant  to  give  notice  of  some  kind  before  putting  the 
train  in  motion ;  that  it  was  correct  to  submit  to  the  consideration 
of  the  jury  whether  the  defendant  had  been  in  the  habit  of  ob- 
structing Ninth  street,  and  whether  foot-men  had  been  in  the  habit 
of  passing  under  or  over  the  trains  in  presence  of  defendant's  em- 
ployes, and  with  their  acquiescence,  when  the  trains  were  in  this 
condition.  The  defendant  is  not  relieved  from  the  exercise  of  ordi- 
nary care,  when  his  negligence  is  the  direct  and  proximate  canse 
of  the  iLJury.    Grant  vs.  Railroad,  277. 

3.  The  defendant  is  a  railroad  corporation,  chartered  by  the  State  of  Vir- 

ginia, and  uses  the  track  of  a  Washington  railroad  company  by 
agreement.  The  plaintiff,  while  flagging  defendant's  traimi  over 
the  road  of  the  Washington  company,  must  for  the  time  be  consid- 
ered the  servant  of  the  defendant,  and  is  not  entitled  to  recover  for 
any  injury  occasioned  by  the  negligence  of  another  servant,  with- 
out showing  that  defendant  was  guilty  of  negligence  in  selecting 
the  servant  by  whose  fault  the  accident  happened.  Mills  vs.  Rail- 
road,  314. 

4.  What  constitutes  negligence  usually  is  a  mixed  question  of  law  and 

fact ;  and  sometimes  negligence  is  of  a  character  so  gross  ou  the 
part  of  a  plaiutiff,  that  a  judge  may  well  instruct  a  jury  that  he  is 
not  entitled  to  recover.    lb, 

5.  A  plaintiff  was  guilty  of  gross  negligence  who  voluntarily  placod  him- 

self upon  the  track  before  an  approaching  railroad  engine,  by  which 
he  was  injured;  and  the  judge  trying  the  cause  may  instruct  the 
jury  to  return  a  verdict  for  the  defendant  on  that  ground.    lb. 

(j.  A  conductor  on  a  street-railway  car  may  eject  a  person  who  is  intox- 
y  icated  and  has  vomited  in  the  car,  provided  no  more  force  is  used 

than  is  necessary.  A  railway  company  is  liable  for  the  willful  act  of 
the  conductor  in  expelling  a  passenger  from  a  street-car.  Converse 
vs.  Railway,  504. 

SLANDER. 

A  declaration  in  an  action  of  slander,  in  which  there  is  a  claim  for  special 
damage  on  account  of  the  plaintiff  having  been  prevented  from 
obtaining  employment  by  reason  of  the  slander,  ought  to  name  the 
parties  by  whom  such  employment  was  refused.  If  not  so  stated, 
no  evidence  of  particular  persons  having  refused  to  employ  the 
plaintiff  will  be  received.  In  such  action  the  pecuniary  condition 
of  the  defendant  may  be  taken  into  consideration  by  the  jury  in 
assessing  damages.    Cramer  vs.  Cullinane,  197. 
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SPECIFIC  PERFORMANCE. 
See  EQumr,  5,  6. 

1.  A  parol  contract  for  a  lease  which  has  been  partly  performed  by  deliv- 

ery of  the  possession  of  the  premises  and  the  payment  of  rent  will 
entitle  either  of  the  parties,  by  bill  in  equity,  to  compel  the  specific 
performance  of  the  whole.     Walsh  vs.  JRundlette,  114. 

2.  Specific  performance  of  such  agreement,  where  there  is  an  omission  of 

the  covenants  to  be  inserted  in  the  lease,  will  be  decreed  with  snch 
covenant-s  as  are  usual  and  incident  to  leases  of  the  same  kind,  and 
snch  as  flow  from  the  contract  and  are  necessary  to  give  it  effect. 
76. 

STALE  DEMANDS. 
See  Trusts  and  Trustees,  10. 

STEAMER  FLORIDA. 
See  Prize,  1. 

TAXATION. 

1.  The  ordinance-of  the  late  corporation  of  Washington  City,  relating  to 

the  assessment  of  taxable  prox>erty,  and  providing  that  no  new 
bnilding  should  be  assessed  until  the  same  was  completed  and  made 
ready  for  occupancy,  has  been  repealed  by  subsequent  legislation. 
If  there  has  been  an  error  in  the  valuation,  the  proper  remedy  is 
before  the  board  of  appeals.    Bobineon  vs.  Cook,  191. 

2.  In  view  of  the  decisions  of  the  United  States  Supreme  Court,  it  may 

now  be  considered  settled  law  that  a  court  of  equity  will  not  inter- 
fere't)y  iDJ  unction  to  restrain  the  collection  of  a  tax  upon  the  mere  * 
allegation  that  the  t^  is  illegal  or  void.  The  enforcement  of  the 
tax  must  lead  to  a  multiplicity  of  suits,  or  irreparable  ii^ury,  or 
throw  a  cloud  upon  the  title  to  real  estate,  in  order  to  Justify  the 
interposition  of  equity  process.    Alexander  vs.  Dennison,  562. 

3.  The  37th  section  of  the  act  of  Congress  organizing  a  government  for 

this  District  declares  that  the  board  of  public  works  shall  assess,  in 
such  manner  as  shall  "  be  prescribed  by  law,''  upon  property  bene- 
fited by  improvements,  an  amount  not  to  exceed  one-third  of  the 
cost,  and  the  legislative  assembly  having  failed  to  prescribe  a  mode 
or  formalities  of  assessing,  it  may  well  be  questioned  whether  there 
has  ever  been  a  valid  assessment  for  such  taxes.    Ib» 

4.  The  assembly  act  approved  Augnst  10, 1^1,  "prescribing  a  mode  of 

assessment''  for  special  improvements,  prescribes  a  different  man- 
ner of  collecting  special  taxes  from  that  in  which  all  other  taxes 
are  collected,  and  is  therefore  in  direct  vviolation  of  the  S7th  Bection 
of  the  organic  act ;  and  the  certificates  of  assessment,  as  a  step  in 
the  process  of  collection,  are  therefore  null  und  Toid.    lb. 
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r>.  A  coort  of  equity  -will  grant  relief  ngaiost  the  89.1  e  of  property  npon  a 
certificate  for  special-improvement  taxes  where  the  ctrtificate  has 
been  issued  without  authority  of  law  and  the  tax  has  been  aAitiri- 
pated  by  the  sale  of  the  evideuce  thereof,  aud  where  the  cost  of  the 
improvement  has  been  collected  from  the  United  States,  on  the 
ground  that  such  sale  cannot  take  place  without  casting  a  cloud 
upon  plaintiff's  title.    lb. 

TENANTS  IN  COMMON. 

1.  Where  the  husband  of  one  of  the  tenants  in  common  of  real  estate  had 

been  in  the  receipt  of  an  undue  share  of  the  rents  and  profits  in  his 
life-time,  but  who  died  after  the  bill  was  filed  for  an  account,  his 
surviving  wife  cannot  be  charged  with  the  amount  of  such  rents 
and  profits  so  received  by  her  husband.    Allen  vs.  BaylisSy  180. 

2.  A  tenant  in  common,  who  !s  in  sole  possession  of  the  land,  is  account- 

able for  its  use  and  occupation  to  his  cotenant,  if  the  facts  amount 
to  an  ouster  of  the  cotenant.     WiUiaiM  vs.  Gardiner,  401. 

TENDER 
See  Contract,  4,  5. 

TRUSTS  AND  TRUSTEES. 

See  Garnishee  Process,  1. 
Equity,  14. 
Contract,  4,  5. 
Practice,  17. 
Appeal,  4. 
Married  Women,  4. 
Lien,  4,  5. 

1.  When  the  trustee  named  in  a  deed  of  trust  given  to  secure  the  pay- 

ment of  a  promissory  note,  with  power  in  the  trustee  to  sell  the 
land  if  the  note  is  not  paid,  dies,  the  person  who  created  the  trust 
and  the  note  is  a  necessary  party  to  an  original  bill  in  equity  for 
the  appointment  of  a  new  trustee.    Holden  vs.  Sticknei/y  141. 

2.  In  this  case  the  person  who  executed  the  trust-deed  conveyed  away 

his  remaining  estate  and  interest  in  the  premises,  but  continued  t-o 
be  lioble  for  the  payment  of  the  note,  and  it  was  held  that  he  was 
still  interetted  in  the  appointment  of  a  proper  person  to  sell  the 
property  in  such  manner  as  not  unnecessarily  to  cause  a  deficiency. 
The  purchaser  is  also  declared  to  bo  a  proper  party,  as  ho  is  directly 
interested  in  the  account  and  sale  of  the  property.  It  might  be 
otherwise  in  case  of  a  foreclosure.     Jb» 

3.  It  is  well  settled  that  a  decree  obtained  in  a  suit  in  equity  without 

making  those  parties  to  the  suit  in  which  it  is  had,  whose  rights  are 
affected  thereby,  is  void  as  to  those  parties,  and  such  decree  may  be 
impeached  by  original  bill.    lb. 
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SPECIFIC  PERFORMANCE. 

See  Equity,  5,  6. 

1.  A  parol  contract  for  a  lease  wbich  has  been  partly  performed  by  deliv- 
ery of  the  possession  of  the  premises  and  the  payment  of  rent  will 
entitle  either  of  the  parties,  by  bill  in  equity,  to  compel  the  specific 
performance  of  the  whole,     Walsh  vs.  Rundlette,  114. 

S.  Specific  performance  of  such  agreement,  where  there  is  an  omission  of 
the  covenants  to  be  inserted  in  the  lease,  will  be  decreed  with  sach 
covenants  as  are  usual  and  incident  to  leases  of  the  same  kind,  and 
snch  as  flow  from  the  contract  and  are  necessary  to  give  it  effect. 
76. 

STALE  DEMANDS. 
See  Trusts  and  Trustees,  10. 

STEAMER  FLORIDA. 
See  Prize,  1. 

TAXATION. 

1.  The  ordinance  of  the  late  corporation  of  Washington  City,  relating  to 

the  assessment  of  taxable  property,  and  providing  that  no  new 
building  should  be  assessed  until  the  same  was  completed  and  made 
ready  for  occupancy,  has  been  repealed  by  subsequent  legislation. 
If  there  has  been  an  error  in  the  valuation,  the  proper  remedy  is 
before  the  board  of  appeals.    Bohinson  vs.  Cook^  19L 

2.  In  view  of  the  decisions  of  the  United  States  Supreme  Court,  it  may 

now  be  considered  settled  law  that  a  court  of  equity  will  not  inter- 
fere "by  injunction  to  restrain  the  collection  of  a  tax  upon  the  mere 
allegation  that  the  hix  is  illegal  or  void.  The  enforcement  of  the 
tax  must  lead  to  a  multiplicity  of  suits,  or  irreparable  injury,  or 
throw  a  cloud  upon  the  title  to  real  estate,  in  order  to  Justify  the 
interposition  of  equity  process.    Alexander  vs.  Dennison,  562. 

3.  The  37th  section  of  the  act  of  Congress  organizing  a  government  for 

this  District  declares  that  the  board  of  public  works  shall  assess,  in 
such  manner  as  shall  "  be  prescribed  by  law,''  upon  property  bene- 
fited b}'  improvements,  an  amount  not  to  exceed  one-third  of  the 
cost,  and  the  legislative  assembly  having  failed  to  prescribe  a  mode 
or  formalities  of  assessing,  it  may  well  be  questioned  whether  there 
has  ever  been  a  valid  assessment  for  snch  taxes.    lb, 

4.  The  assembly  act  approved  August  10, 1^1,  "prescribing  a  mode  of 

assessment"  for  special  Improvements,  prescribes  a  different  man- 
ner of  collecting  special  taxes  from  that  in  which  all  other  taxes 
are  collected,  and  is  therefore  in  direct  .violation  of  the  87th  section 
of  the  organic  act ;  and  the  certificates  of  assessment,  as  a  step  in 
the  process  of  collection,  are  therefore  oull  und  Toid.    Ib» 
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r».  A  coart  of  equity  will  grant  relief  ngainst  the  saJe  of  property  npon  a 
certificate  for  special- improvement  taxes  where  the  c«*rtificate  has 
been  issued  without  authority  of  law  and  the  tax  has  been  flbtiri- 
pated  by  the  sale  of  the  ovideuce  thereof,  and  where  the  cost  of  the 
improvement  has  been  collected  from  the  United  Stat^,  on  the 
ground  that  such  sale  cannot  take  place  without  casting  a  cloud 
upon  plaintiff's  title.    Ib» 

m 

TENANTS  IN  COMMON. 

1.  Where  the  husband  of  one  of  the  tenants  in  common  of  real  estate  had 

been  in  the  receipt  of  an  undue  share  of  the  rents  and  profits  in  his 
life-time,  but  who  died  after  the  bill  was  filed  for  an  accoant,  his 
surviving  wife  cannot  be  charged  with  the  amount  of  snch  rents 
and  profits  so  received  by  her  husband.    Allen  vs.  Baylisa,  180. 

2.  A  tenant  in  common,  who  !s  in  sole  possession  of  the  land,  is  acconnt- 

able  for  its  use  and  occupation  to  bis  cotenant,  if  the  facts  amount 
to  an  ouster  of  the  ootenant.     WUliama  vs.  Gardiner^  401. 

TENDER 
See  Contract,  4,  5. 

TRUSTS  AND  TRUSTEES. 

See  Garnishee  Process,  1. 
Equity,  14. 
Contract,  4,  5. 
Practice,  17. 
Appeal,  4. 
Married  Women,  4. 
Lien,  4,  5. 

1.  When  the  trustee  named  in  a  deed  of  trust  given  to  secure  the  pay- 

ment of  a  promissory  note,  with  power  in  the  trustee  to  sell  the 
land  if  the  note  is  not  paid,  dies,  the  person  who  created  the  trust 
and  the  note  is  a  necessary  party  to  an  original  bill  in  equity  for 
the  appointment  of  a  new  trustee.    Holden  vs.  Stickneyj  141. 

2.  In  this  case  the  person  who  executed  the  trust-deed  conveyed  away 

his  remaining  estate  and  interest  in  the  promises,  but  continued  tx} 
be  liable  for  the  payment  of  the  note,  and  it  was  held  that  he  was 
still  interested  in  the  appointment  of  a  proper  person  t-o  sell  the 
property  in  such  manuer  as  not  unnecessarily  to  cause  a  deficiency. 
The  purchaser  is  also  declared  to  be  a  proper  party,  as  ho  is  directly 
interested  in  the  account  and  sale  of  the  property.  It  might  be 
otherwise  in  case  of  a  foreclosure.    /&. 

3.  It  is  well  settled  that  a  decree  obtained  in  a  suit  in  equity  without 

making  those  parties  to  the  suit  in  which  it  is  had,  whose  rights  are 
affected  thereby,  is  void  as  to  those  parties,  and  such  decree  may  be 
impe9«hed  by  original  bill.    lb. 
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4.  Where  an  attachment  is  laid  in  the  hands  of  a  garnishee,  who  is  also 

trustee  appointed  in  an  equity  suit  to  sell  the  real  estate,  and  it 
appearing  that  be  had  performed  the.trnst^and  a  balance  remained 
in  hi8  hands  duo  to  the  defendant,  the  attachment  was  properly 
laid.     Van  Eisicick  vs.  Lamon^  172. 

5.  Where  the  advertisement  of  sale  of  tmst  property  states  the  day  of  the 

mouth  correctly,  but  names  a  wrong  day  of  the  week,  and  the  mis- 
take is  corrected  in  the  publishe<l  notice  the  day  before  the  sale,  a 
bill  in  equity  to  set  asido  sach  sale  for  that  irregularity  will  be  dis- 
missed, when  it  is  evident  that  there  was  no  intention  to  mislead 
either  the  parties  or  the  public,  and  when  neither  in  fact  were  mis- 
led.    Chandler  vs.  Cook,  176. 

G,  A  court  of  equity  will  set  a^ide  a  release  of  a  deed  of  trust  upon  real 
estate  when  it  has  been  obtained  by  fraud  and  imposition,  and  will 
restore  such  deed  of  trust  to  its  priority,  and  will  maintain  the 
rights  of  those  claiming  under  it.  The  beneficiaries  of  a  second 
deed  of  trust  upon  the  same  property  to  recover  the  payment  of 
money  advanced  after  such  release  had  been  executed  will  not  be 
entitled  to  any  priority  or  advantage  by  means  of  such  release  when 
the  same  has  been  acquired  by  the  active  fraud  or  imposition  of  one 
of  their  own  agents.     Burnetine  vs.  Ormes,  219. 

7.  A  cestui  qu€  trust  has  not  such  an  interest  in  the  trust  estate  as  a  court 

of  equity  will  apply  to  the  discharge  of  a  judgment  debt,  when  the 
rents,  issues,  and  profits  thereof  are  directed  by  the  deed  creating 
tl]e  trust  to  bo  applied  to  the  support,  maintenance,  and  edncation 
of  his  children.    Pickrell  vs.  ZcZ/,  65. 

8.  W  here  B.  declared  that  he  was  holding  certain  stock  for  the  benefit  of 

his  brother,  and  made  an  affldavit  to  that  effect  for  the  purpose  of 
being  relieved  from  a  tax,  which  otherwise  he  would  have  been 
obliged  to  pay  for  the  stock;  when,  in  point  of  fact,  he  bad  pur- 
chased aud  paid  for  the  stock  himself,  and  it  stood  in  the  books  of 
the  company  in  his  name,  and  he  retained  possession  of  the  certifi- 
cate therefor  until  his  death,  his  bad  faith  in  this  respect  is  not 
sufficient  to  create  a  trast  or  claim  of  title  on  the  part  of  such 
brother.     Brick  ^.  Brickj  256. 

9.  He  who  sets  up  a  claim  to  property  of  any  kind  mast  establish  his  own 

right.    If  he  has  no  right  in  himself,  it  matters  not  what  declara- 
tion may  have  been  made  to  others  by  the  party  to  whom  it  does 
^      in  fact  belong,  especially  where  there  has  been  no  delivery  of  pos- 
session,   lb. 

10.  The  land  upon  which  three  trust-deeds  had  been  executed  was  sold  by 

the  trustee  in  the  youngest  deed  for  less  than  the  amount  of  the  old 
incumbrances,  under  an  agreement  by  all  the  parties  that  the  deed 
to  the  purchaser  should  be  clear  of  all  the  deeds.  The  money  was 
divided  pro  rata  on  each  of.  the  claims,  the  first  incnmbrancer  re- 
ceiving part  of  his  in  the  note  of  the  purchaser,  which  was  paid  at 
maturity.  The  first  incumbrancer  died  without  having  released  his 
trust-deed,  and  leaving  one  of  the  notes  secored  thereby  among  fais 
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papers.  It  was  Held  that,  baving  consented  to  share  in  the  pro- 
ceeds of  the  sale  during  bis  life,  the  heirs  of  the  first  incumbrancer 
ongbt  not  to  assert  a  claim  nnder  his  deed  of  trnst,  especially  after 
the  lapse  of  eighteen  years.    Pendleton  vs.  Parker,  299. 

1 1.  When  a  new  note  has  been  snbstitated  for  one  of  five  secured  by  a  deed 

of  trust  on  real  estate  upon  an  agreement  that  it  is  to  take  the  place 
of  the  original  in  all  respects,  and  that  it  is  to  be  entitled  to  all  the 
benefits  of  the  trust-deed  the  same  as  the  original  note,  it  is  held 
that  the  cestui  que  trvet  may  enforce  his  rightd  on  the  substituted 
note  the  same  as  on  the  other.    McNamara  vs.  CondoUy  364. 

12.  8.  was  the  holder  of  a  promissory  note,  secured  by  deed  of  trust.    The 

trustee  in  said  deed  having  died,  the  grantor  filed  a  bill  in  this  court, 
alleging  that  the  note  had  been  fully  paid  and  satisfied,  and  praying 
to  have  a  new  trustee  appointo<l  for  the  purpose  of  releasing  the 
incumbrance.  S.  filed  his  answer,  admitting  the  allegations  of  the 
bill  to  bo  true;  and'thereupon  a  trustee  was  appointed,  with  direc- 
tions to  execute  a  release.  Subsequent  to  the  filing  of  such  answer, 
the  grantor  executed  another  trust-deed  to  secure  a  new  loan.  The 
grantees  in  the  last  deed  had  no  notice  or  knowledge  that  such  an- 
swer had  been  procured  by  fraud :  Held,  that  S.  was  estopped  by 
such  answer  and  release,  even  although  the  same  bad  been  fraudu- 
lently obtained,  from  setting  up  any  claim  as  against  the  grantees 
in  the  last- mentioned  deed  of  trust.    Siaat%  vs.  Bigelow,  3G7. 

13.  Where  a  party  has  executed  a  deed  of  trust  upon  real  estate  to  secure 

an  indebtedness  to  the  complainant,  and  subsequently  he  causes  to 
be  purchased  for  his  own  benefit,  in  the  name  of  other  persons,  out- 
standing titles  for  the  purpose  of  defrauding  the  complainant, 
equity  will  decree  that  ho  must  hold  the  titles  thus  acquired  upon 
the  uses  and  trusts  declared  in  the  trust-deed  he  had  previously, 
executed  for  the  benefit  of  the  complainant.    Moore  vs.  Jaeger,  465. 

14.  The  nssignee  of  two  several  promissory  notes  is  entitled  to  the  benefit 

of  a  deed  of  trust  executed  to  secure  their  payment.  The  maker  of 
said  notes,  being  unable  to  pay  them,  made  an  arrangement  with  a 
bank  to  carry  them  for  six  mouths  and  hoM  thexD  as  collateral  for 
the  payment  of  a  new  note  which  he,  the  maker^  on  his  part  gave 
the  bank  for  the  amount  of  the  money  adranoed.  The  trustee  who 
held  the  notes  for  collection  indorsed  them  to  the  bank  under  this 
arrangement,  and  received  the  sum  due  thereon  :  Held,  that  this 
was  not  a  payment  and  extinguishment  of  the  no1%6  so  as  to  relieve 
the  deed  of  trust,  and  that  it  made  no  difference  whether  the  bank 
took  these  notes  only  as  collateral,  for  they  would  have  a  right  to 
enforce  the  trust  if  the  new  note  was  not  paid.    Dodge  vs.  Banky  420. 

15  When  the  Freedman's  Saving  and  Trust  Company  held  a  deed  of  trust 
to  secure  money  loaned,  the  actuary  had  no  auiFhority  to  give  a  cer- 
tificate for  the  receipt  of  money  which  would  give  a  preference  to 
another  party  over  the  company  itself.    EariU^  vs.  'CreevM,  495. 
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USURY. 
See  Promishory  Notes,  2. 

1.  A  promissory  DOte  actually  made  and  signed  in  the  city  of  Washing- 

ton, but  dated  at  Leavenworth,  in  the  State  of  Kansas,  and  sent  to 
the  Second  National  Bank  of  Leavenworth,  and  by  it  disoonnted,  is 
to  be  governed  as  respects  a  question  of  nsnry  by  the  laws  of  Kan- 
sas. To  take  out  interest  in  advance  on  discounting  a  note  by  a 
bank  is  not  usurious.    Naiianal  Bank  vs.  Smoot,  371. 

2.  A  contract  for  a  loan  of  money  at  a  rate  of  interest  which  is  legal  in 

the  place  where  the  contract  is  made,  though  the  money  is  to  be 
repaid  in  a  State  where  the  rate  of  interest  is  lower,  is  not  usurious, 
provided  it  be  not  a  mere  device  to  evade  the  laws  of  the  State 
where  the  money  is  to  be  repaid.    lb, 

WILL. 

1.  Where  M.  devises  all  his  estate,  both  real  and  personal,  to  his  wife 

during  her  life,  and  also  authorizes  her  to  give  to  his  children  their 
just  portion,  or  whatever  amount  she  might  please  to  give  them, 
as  they  came  of  age  or  were  married,  and  T7here  he  also  authorizes 
her  to  do  with  his  estate  what  she  might  think  best  for  her  inter- 
est and  the  interest  of  the  children,  it  was  held  she  could  convey  a 
part  of  the  real  estate  to  the  daughter  of  the  testator  and  her  hus- 
band, and  that  on  the  death  of  such  daughter,  leaving  her  husband 
surviving,  the  said  real  estate  did  not  descend  to  the  heirs  of  the 
testator.     Wood  vs.  Jmtdon,  224. 

2.  Where  a  testator  directed  in  his  will  his  estate  to  be  divided  immedi- 

ately after  his  death  into  four  equal  parts,  one  part  to  be  allotted 
to  his  son,  one  part  to  the  children  of  his  son,  and  in  regard  to  the 
other  parts,  one  each  to  his  two  daughters  respectively,  the  latter 
shares  to  be  held  by  'his  trustees  for  the  separate  use  of  such 
daughters  free  from  their  husbands ;  and  if  either  of  said  daughters 
dies  without  issue,  their  said  fourth  parts  are  also  devised  to  the 
said  children  of  his  son,  share  and  share  alike;  and  where  the 
trustees  had-  power  to  sell,  subject  to  the  aforesaid  trusts,  it  was 
hold  that  after  the  death  of  the  son,  and  of  both  daughters,  with- 
out issue,  the  estate  never  having  been  divided,  the  trusts  became 
extinguished,  and  the  estate  vested  in  the  children  of  the  son,  and 
that,  consequently,  the  surviving  trustee  had  no  power  to  sell  and 
convey  any  part  of  the  real  estate.    Bradley  vs.  Young,  229. 

3.  A  devise  in  a  will  '*  of  all  that  part  of  lot  eight  (8)  of  Davidson's  sub- 

division of  square  two  hundred  and  fifteen,  (215,)  fronting  on 
Fourteenth  street  west,  between  L  and  M  streets  north,  with  the 
improvements ;  that  is  to  say,  one-half  of  the  said  lot  and  improve- 
ments to  the  said  Carberry  S.  Hilton,  in  fee-simple,  and  the  vemalu- 
ing  half,  as  he  may  choose,  to  him,  the  said  Carberry  S.  Hilton,  in 
41  D 
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